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CASES  IN  BANKRUPTCY 

ARGUED  AND  DETERMINED 


IN 


Wbt  (Etoutt  ot  ilelitetot  ^(^ 


MEMORANDUM. 

November  25th  1842.  His  Honour  Sir  John  Cross 
died  suddenly  this  day  at  his  house  in  Whitehall  Place, 
not  two  hours  after  leaving  the  Court  apparently  in 
perfect  health.  And  in  the  course  of  this  tcrm^  Mr. 
Justice  Erskine,  having  resigned  the  office  of  Chief 
Judge  of  the  Court  of  Review,  The  Right  Honourable 
Sir  James  Lewis  Knight  Bruce,  one  of  the  Vice^ 
Chancellors,  was  appointed  to  that  office. 


Ex  parte  Thomas  Jackson  and  Henry  Holdsworth. 

— In  the  matter  of  George  Moody.  Nolemu/dl 

1842. 

Special  Case.  Coram  Lord 

Lyndhurzi,  C. 

1  HE  substance  of  the  special  case  was  as  follows.   The  Afier  a  dividend 

.•  .  ^1  .  1         I        A        /t         1       has  been  de- 

petitioners  were  the  assignees,  under  the  Act  for  the  clared,  a  party 
Relief  of  Insolvent  Debtors,  of  an  insolvent  named  Eli  sMctoflTpniof 
Ruikton,  who,  before  taking  the  benefit  of  the  Act,  had  ;•J„"e\tS^e^ 
proved    under  the    present   bankruptcy  for   84/.,  and  |f^»  '^  '^°^  **i"* 

*^  ^  *     •'  '  Ihc  amount  of 

received  the  first  dividend  thereon.  *^"  dividend  in 

a  post  office  or- 

After  his  discharge,  and  the  appointment  of  the  peti-  <J«r»  promising 

to  send  a  receipt 

tioners  as  his  assignees,  a  second  dividend  was  declared,  by  return  of  post. 

The  assignees 

amounUng  on  that  debt  to  the  sum  of  7/.  3^.  oa.,  where-  send  no  answer. 

Held,  that  this 
is  sach  a  refnial  to  pay  the  dividend,  as  entiUes  the  creditor  to  an  order  upon  petition  at  the 
costs  of  the  aaaignees,  personally. 

VOL.  Ill .  B 
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1842.        upon  the  acting  assignee,  under  the  bankruptcy,  sent  the 
£x  parte      following  letter  to  Mn  Bennett,  the  solicitor  for  the  peU- 

tnd^awJSier.    *'^°^^8  **  Halifax  in  Yorkshire. 

"  Re  Moody. 

*'  Manchester,  April  27th  1840. 

''  The  second  dividend  on  this  estate  of  U.  8d,  in  the 
pound,  due  to  the  estate  of  Eli  RusAton,  amounts  to 
71. 3s*  8d.,  for  payment  of  which,  it  will  require  the  joint 
order  of  the  insolvent  and  his  assignees.'* 

The  dividend  was  afterwards,  notwithstanding  this 
notice,  paid  to  the  insolvent,  without  the  knowledge  or 
consent  of  the  petitioners ;  but  when  it  was  so  paid  did 
not  appear. 

In  the  following  year,  the  petitioners  addressed  a 
demand  in  writing  to  the  assignees  in  the  bankruptcy, 
who  were  the  present  respondents,  requiring  payment  of 
the  dividend  to  the  petitioners,  or  one  of  them,  and  also 
giving  them  notice,  that  if  the  same  were  not  paid  before 
the  1st  May  then  next,  a  petition  would  be  presented 
to  the  Court  of  Review  to  enforce  the  payment.  The 
acting  assignee  under  the  bankruptcy,  on  being  served 
with  this  notice,  told  the  bearer  of  it,  that  on  having  a 
sufficient  receipt,  he  would  pay  the  money  to  him ;  but 
the  bearer  said,  as  the  fact  was,  that  he  had  no  authority 
to  receive  it,  but  merely  to  deliver  the  notice.  A  few 
days  afterwards,  the  assignee  under  the  bankruptcy 
received,  from  the  solicitor  to  the  petitioners,  the  fol- 
lowing letter. 

<<  Moody's  bankruptcy,  Re  RushtorCs  assignees. 

"  Halifax,  May  4th  1841. 

'^  Mr.  Newton  informs  me  that  you  would  have  paid 
bim  my  client's  demand,  namely  7/.  Ss.  Sd,,  had  be  had 
the  authority  to  receive  it.    I  am  authorised  to  reoeive 
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it^and  upon  receiving  a  post  office  order  from  you  for        1842. 


£z  parte 


the  amount  by  return^  I  will  send  you  a  receipt.     If  thid 
communication  be  not  attended  to,  I  shall  be  compelled      Jackmh 

^  and  another. 

to  have  recourse  to  legal  means  to  enforce  the  payment. 

"  (Signed)        H.  B.  Bennett.'' 

No  answer  was  given  to  that  letter,  and  after  waiting 
about  six  weeks  longer,  the  petition  was  preferred,  which 
was  the  subject  of  the  present  appeal,  praying  that  the 
respondent  might  be  ordered  to  pay  the  said  dividend  to 
the  petitioners,  together  with  their  costs  incident  thereto. 

Upon  being  served  with  the  petition,  the  respondents 
offered  to  pay  the  sum  in  question,  but  refused  to  pay 
the  costs  of  the  petition,  and  the  offer  was  declined  on 
the  part  of  the  petitioners. 

The  petition  came  on  to  be  heard  before  Sir  John 
Ctoss^  on  the  15th  January  last;  and  it  was  contended 
by  the  learned  counsel  on  the  part  of  the  respondents, 
that  the  petition  ought  to  be  dismissed  with  costs,  for 
that  the  petitioners  had  given  no  evidence  of  their  title 
af  assignees  of  the  insolvent,  nor  tendered  a  sufficient 
receipt.  Nevertheless,  the  learned  judge  considered  and 
determined,  that  in  fact  the  respondents  had  all  along 
admitted  the  right  and  title  of  the  petitioners,  and  had 
wholly  neglected  to  answer  the  letter  of  the  petitioners' 
solicitor,  or  to  signify  what  receipt  they  required,  and 
that  the  petition  was  rendered  necessary  by  their  wiU 
fol  default;  and  thereupon  ordered  and  decreed,  that 
the  respondents,  the  assignees  under  the  bankruptcy, 
should  forthwith  pay  to  the  petitioners  the  sum  of 
7/.  Ss,  &f.  and  should  also  personally  pay  the  peti- 
tioners* costs^  and  not  be  paid  their  own  costs  of  the 
application  out  of  the  bankrupt's  estate.  From  this 
decision  the  assignees  in  the  bankruptcy  now  appealed. 


i 
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1842.  Mr.  Anderdon,  for  the  appellants.     The  decision  of 

Ex  parte       ^^^  Court  of  Review  is  opposed  to  the  settled  rule,  that 
Jackson       g^  meve  trustee  is  not  bound  to  travel  to  his  cestui  que 

and  aDother.  ^ 

trust  to  pay  trust  monies.     The  latter  must  come  to  the 
trustee^  and  tender  him  a  sufficient  release^  before  he  can 
have  the  fund  paid  to  him.     The  rule  is  perfectly  kept 
in  view  in  the  section  of  the  Bankrupt  Act  applicable  Co 
the  present  question.     Formerly  the  creditor  could  have 
sued  the  assignee  at  law  for  the  amount  of  the  dividend ; 
now>  hoivever,  the  1 11th  section  of  the  6  Geo*  4.  c«  16.« 
enacts,  that  no  such  action  shall  be  brought,  but  that  if 
the  assignees  shall  refuse  to  pay  the  dividend,  the  Lord 
Chancellor  may  upon  petition  order  payment  thereof; 
showing  therefore,  clearly,  that  the  creditors  must  apply 
for  the  money.    What  gives  still  greater  force  to  this  con- 
elusion  is,  that  in  the  former  act,  49  Geo.  3.  c.  1^1.  s.  12., 
the  remedy  was  given,  if  the  assignees  ''omitted"  to  pay  it; 
which  word  is  left  out  in  the  statute  now  in  force.    Tliere 
has  been  no  refusal  here,  nor  indeed  has  any  prop^ 
demand  been  made.     The  proposal  that  the  assignees^ 
without  having  any  receipt,  voucher,  or  proof  of  pay- 
ment, were  to  take  the  trouble  of  sending  a  post  office 
order,   cannot   be   considered  such  a  demand;   nor  a 
demand  which  the  assignees  were  bound  to  attend  to. 
The  request  was  not  conveyed  in  such  terms  as   to 
induce  the  assignees  to  comply  with  it  as  a  matter  of 
courtesy ;  and,  if  it  had  been,  that  circumstance  would, 
of  course,  have  no  influence  upon  the  Court,  which  has 
only  to  decide  on  the  legal  rights  of  the  parties. 

Mr.  Roupelly  and  Mr.  Rogers^  for  the  respondents. 
This  is  an  appeal  for  costs  only,  it  not  being  disputed 
but  that  the  prayer  of  the  petitioner  must  be  granted, 
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and  the  dividend  paid  to  the  petitioners.  Now  no  appeal  1842. 
is  given  by  the  act  on  a  question  of  costs^  the  statute  ^^^  ^ 
being  in  this  respect  only  conformable  to  the  ordinary  ^^^^"fk' 
practice  in  Courts  of  Equity.  Independently  of  this 
objection,  which  however  is  a  fatal  one>  the  petitioners 
have  in  fact  refused  to  pay  the  dividend ;  for  a  failure  to 
comply  with  a  demand  of  payment  is,  in  fact,  a  refusal. 
The  latter  was  a  sufficient  demand  of  payment;  the 
appellants  need  not  have  adopted  the  mode  of  payment 
there  Buggested,  but  if  they  did  not  choose  to  do  so,  they 
were  bound  to  seek  out  the  creditor  and  pay  him.  The 
dividend,  as  soon  as  declared,  was  money  had  and 
received  by  the  appellants  for  the  use  of  the  respondents, 
and  might,  until  the  form  of  remedy  was  altered  by 
statute,  have  been  recovered  in  an  action  of  assumpsit  (a), 
in  which  it  never  could  have  been  maintained  that  the 
creditor  was  bound  to  seek  out  his  debtor  and  demand 
payment  of  his  debt,  before  bringing  his  action.  The 
alteration  in  the  remedy  cannot  afiect  the  nature  of  the 
obligation,  and  the  law  on  the  subject  was  settled  as 
long  ago  as  the  time  of  Litileton,  who  says  (6),  "K  a, 
man  be  bound  in  an  obligation  of  SOL,  upon  condition,, 
endorsed  upon  the  same  obligation,  that  if  he  pay  to 
him,  to  whom  the  obligation  is  made,  at  such  a  day,  10/.; 
then  the  obligation  of  20L  shall  lose  its  force  and  be 
holden  for  nothing;  in  this  case,  it  behoveth  him  that 
made  the  obligation,  to  seek  him  to  whom  the  obligation 
is  made,  if  he  be  in  England,  and  at  the  day  set,  to  tender 
to  him  the  said  lOZ. ;  otherwise  he  shall  forfeit  the  sum 
of  20/.  comprised  within  the  obligation.*' 

Mr.  Anderdon,  in  reply.     The  appellants  were  not 

(a)  Br9wn  Y.  B«//«ii,  Doug.  392.  (b)  Tenureii  sect.  340, 
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1842.  obliged  to  pny,  without  having  a  receipt  [The  Lord 
^^^^  Chancellor.  Can  a  man  owing  money  say,  be  will  not 
Jicisoif  pay,  unless  he  has  a  receipt  ?  I  never  heard  that  said.] 
With  regard  to  the  objection  that  the  appeal  is  for  costs 
only,  the  answer  is,  that  if  the  respondents  cannot  make 
out  a  refusal  on  the  part  of  the  appellantSi  they  had  no 
right  to  petition  at  all. 

The  LfORD  Chancellor. — The  proposal  which  was 
made  by  the  respondents  to  the  appellants  was  one  of 
convenience,  and  if  the  latter  did  not  choose  to  comply 
with  it,  they  ought  to  have  paid  the  dividend  otherwise, 
or  have  suggested  some  other  mode  of  payment  than 
that  proposed.  The  Court  of  Review  considered  that 
the  omission  to  return  an  answer  to  this  request,  during 
the  six  weeks  which  had  elapsed  before  the  petition 
was  presented,  was  such  a  species  of  wilful  default  on 
the  part  of  the  appellants,  as  amounted  to  a  refusal,  I 
agree  in  that  view  of  the  case,  and  must  therefore  dismiss 
the  appeal,  with  costs.  The  costs  were  obviously  the 
whole  subject  of  contest,  and  must  amount  to  more  than 
four  times  tlie  sum  in  dispute  (a). 

(a)  The  following  clause  of  the  new  act,  and  the  orderi  made  in  pursuance 
of  it,  seem  calculated  to  remove  the  difficulty  which  occurred  in  the  above 
case.    The  5  &  6  Viet.  c.  133,  s.  70.,  provides  as  follows, "  And  be  it  enacted, 
that  it  shall  be  lawful  for  the  Commissioners  of  the  Court  of  Bankruptcy, 
authorised  to  act  in  the  prosecution  of  fiats  in  bankruptcy  in  London,  or  the 
major  part  of  them,  and  such  of  the  Commissioners  to  be  appointed  under 
this  act,  as  shall  be  nominated  by  the  Lord  Chancellor  for  that  purpose,  to 
make  from  time  to  time,  subject  to  the  sanction  and  confirmation  of  the  Lord 
Chancellor,  General  Rules  and  Orders  for  regulating  the  forms  of  proceed- 
ings, (where  not  provided  for  by  this  act)  and  the  practice  to  be  observed  in 
every  Court  authorised  to  act  in  the  prosecution  of  fiats  in  bankruptcy." 
And  the  32nd  of  the  General  Rules  and  Orders,  issued  in  pursuance  of  the 
act  on  the  13  Nov.  1843,  provides,  **  That  the  official  assignee  shall,  within 
one  week  after  the  declaration  of  a  dividend,  give  notice  by  advertisement  in 
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tht  ImmIm  Gaiitt0»  aid  to  etch  ereditor  by  a  printed  cironlar  letter,  in  tlie         1 842. 
fom  specified  in  tlie  schedule  bereaoto  anneied  (No.  9),  to  be  sent  through  ^^v^ 

the  post  office  at  the  cost  of  the  bankrupt's  estate,  to  be  settled  bj  the  Com-  S'  P^'^ 
laiimMr,  of  the  time  and  place  of  the  delivery  of  the  dividend  warrants,  as  ^^  another. 
hiniDaAir  ptorided,  and  that  at  such  time,  the  official  assignee  will  require 
tht  production  of  such  securities,  if  any,  as  the  creditor  exhibited  at  the  time 
of  iiis  proof ;  and  that  no  dividend  warrant  will  be  delivered  to  the  creditor 
hoUiag  any  aeeurity  for  his  debt,  until  snch  security  shall  be  produced, 
wilhnft  tlw  apecial  directioni  of  a  Connistioner  in  that  bebalf." 


Ex  parte  William  White. — In  the  matter  of  Cathbeimb    ^ 

'  Watmifuter, 

AlEXANDRINA  HaLLIN.  5  Nov.  1842, 

and  12  Jan» 
1843. 

Special  Case  (a).  ,^«"«  ^ 

^  Lyndhurti,  C» 

The  special  case  stated  at  length  the  petition  to  the  a  special  case 
Court  of  Review;  the  substance  of  which  was,  thai  SrconclmSon 
George  Smith,  who  was  the  solicitor  of  the  petitioner,  Jh/court''^''^ 
as  petitioning  creditor,  and  also  as  assignee  under  the  ^^^.^"^^ 
fiat,  had  received  the  sum  of  95L  6s.  arising  from  the  Mdnottheevi- 

dence  itself. 

sale  of  part  of  the  bankrupt's  estate  while  such  solicitor.     Solicitor  to 

the  fiatreoeiviufr 

and  that  upon  his  being  removed  from  the  oiBce  of  such  the  proceeds  of 
lolicitor,  and  on  being  examined  upon  oath  in  the  matter  belonging  to  the 
of  the  bankruptcy  before  Mr.  Commissioner  Fane,  he  the  soliici'tor  ^ 
acknowledged  to  have  received  the  said  sum  of  951  6s.  ei^ution!  by 
under  the  bankruptcy,  but  refused  to  pay  over  that  sum  5^5aVsecu" 
to  the  official  assignee ;  the  reason  alleged  for  such  refusal  ^?^^  ^®  *^^ 
beine,  that  the  sum  arose  from  a  sale  of  certain  goods,  indemnity,  has 

®'  o  »  no  lien  on 

part  of  the  bankrupt's  estate,  which  the  said  George  those  proceedi 

,  by  way  of 

Smith,  as  such  solicitor  as  aforesaid,  in  the  early  part  counter  indem- 

i»  1  <■  AAM  1^11  .  Ill   ''''y  **^  himself, 

of  the  year  18o7,  had  employed  an  auctioneer  to  sell,  and  even  though  the 
which  goods  had  been  seized  by  the  sheriff  of  Middlesex  should  have 
under  executions  against  the  bankrupt,  prior  to  the  fiat,  withtfecmuent 

of  the  assignee. 
(«)  to  repert  ui  the  Cooit  of  Review,  2  Mont.  Dea.  Ic  D«  O*,  439. 
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1842.  amounting  to  751.  28.;  and  that  the  said  Oeorge  Smith 
Ex  oarte  ^*^  himself  given  an  indemnity  to  the  sheriffi  who  would 
WniTR  ^Q^  ^  satisfied  with  the  indemnity  of  the  assignee ;  and 
that  the  nature  of  such  indemnity  was,  to  protect  the 
sheriff  against  any  action  or  actions  to  be  brought  by  the 
execution  creditors^  in  respect  of  releasing  the  goods  or 
returning  nulla  bona  to  the  executions.  And,  according 
to  the  statements  of  the  petition,  Mr.  George  Smith 
alleged  that  the  indemnity  was  given  with  the  sanction  of 
the  petitioner,  and  claimed  to  retain  the  sum  of  95/.  &., 
until  released  from  his  security,  or  until  he  was  satisfied 
that  the  execution  creditors  had  released  the  sheriff  from 
any  responsibility  in  respect  of  relinquishing  the  goods 
or  returning  nulla  bona  to  the  writs  of  execution. 

The  prayer  was,  that  Mr.  Smith  might  be  ordered 
forthwith  to  pay  the  sum  of  95/.  6s,  to  the  official 
assignee,  and  might  be  also  ordered  to  pay  the  peti- 
tioner the  costs  of  the  petition. 

The  special  case,  after  stating  that  the  petition  was 
verified  by  the  affidavit  of  the  petitioner,  and  the  exa< 
mination  of  Mr.  George  Smith,  and  after  setting  out 
that  examination  verbatim,  stated,  that  in  answer  to  the 
application,  an  affidavit  of  Mr.  Smith  was  read  on  the 
hearing  of  the  petition,  which  affidavit  was  also  set  out 
verbatim,  the  purport  of  it  being  to  verify  the  statement 
made  by  Mr.  Smith  before  the  Commissioners,  as  to  the 
indemnity. 

The  special  case  then  continued  as  follows:  ''The 
learned  counsel  for  the  respondent,  the  said  G,  Smith, 
contended  that  he  had  a  right  to  retain  the  said  sum  of 
money  until  the  expiration  of  six  years  from  the  time  he 
gave  the  alleged  indemnity  to  the  sheriff,  unless  the 
assignees  gave  him  a  counter  indemnity ;  and  also  that  he 
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had  a  lien  thereon  for  his  said  bill  of  costs.  But  no  such  1 84S. 
written  indemnity  was  produced  or  shewn  to  the  courts  ^  ^ 
nor  was  it  stated  when  the  money  was  received  by  the  Whiti. 
respondent,  nor  whether  before  or  after  the  petitioner 
was  appointed  assigneCi  nor  did  the  respondent  shew  any 
authority  from  the  assignees  to  receive  the  same,  nor  did 
he  allege  that  any  sum  of  money  was  actually  due  and 
owing  to  him  by  the  said  assignees.  Whereupon  the 
court  adjudged  and  determined,  that  the  said  sum  of 
96/.  ds.  was  wrongfully  received  and  retained  by  the  said 
G,  Smith  for  his  own  use,  and  that  he  had  no  lien  thereon ; 
and  the  Court  did  thereupon  order  and  direct  that  the 
said  G,  Smith  do  forthwith  pay  into  the  hands  of  the 
said  WilUam  Turquand^  as  such  official  assignee  as  afore- 
said, the  said  sum  of  95A  &.  received  by  him  under  the 
estate  of  the  said  bankrupt^  and  that  the  said  G»  Smith 
do  pay  to  the  said  petitioner  William  White  his  costs 
of  and  occasioned  by  this  application.  The  learned 
counsel  for  the  respondent  insists,  that  the  said  order  or 
decree  is  erroneous  in  matter  of  law  or  equity,  and  has 
applied  for  this  special  case.** 

Mr.  Anckrdon,  for  the  appellant.  The  Court  of 
Review  has  not  found,  that  no  written  indemnity  had 
been  given  to  the  sheriff;  it  has  only  found  that  no 
written  indemnity  was  produced.  The  non-existence  of 
the  indemnity  cannot  therefore  be  assumed;  and  no 
objection  was  made  at  the  hearing  in  the  Court  below, 
on  account  of  the  indemnity  not  being  produced.  If 
called  for^  it  might  have  been  forthcoming.  All  that 
could  now  be  done,  would  be  to  send  back  the  special 
case  to  be  amended,  if  it  be  imperfectly  stated ;  but  a 
fact,  neither  stated  one ..  way  nor  the  other,  cannot  be 
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assumed  against  the  appellant.  Assuming  that  there 
was  an  indemnity  given  by  the  appellant  with  the  sanction 
of  the  assignee,  the  appellant  must  be  at  liberty  to  retain 
the  amount,  which  but  for  his  indemnity  would  never 
have  been  realized,  until  he  himself  has  a  counter  indem- 
nity. 


Mr.  RtisseU  and  Mr.  MartmiaU,  for  the  respondent. 


Mr.  And&rdonf  in  reply. 


The  LoEP  Chamorllor. — The  only  question  appears 
to  be  at  present,  whether  the  special  case  is  so  framed, 
as  to  enable  me  to  deal  with  it.  I  will  consider  whether 
I  can  dispose  of  it  as  it  now  stands ;  but  it  is  of  material 
importance,  that  the  proper  form  of  stating  these  cases 
shoudd  be  well  defined  and  adhered  to. 


1843. 
January  12. 


The  Lord  Chancellor. — When  this  question  came 
before  me  in  the  last  term,  I  observed  upon  the  incorrect 
manner  in  which  the  special  case  was  drawn. 

By  the  statute  1  &2  Will.  4.  c.  56.,  the  appeal  from 
the  Court  of  Review  is  confined  to  matters  of  law.  The 
case  therefore  ought  to  state  the  facts,  upon  which  the 
questions  of  law  are  to  be  raised.  But  in  this  instance 
the  evidence  is  stated,  leaving  this  Court  to  draw  from 
that  evidence  the  conclusions  of  fact,  or  to  decide  whether 
certain  conclusions,  which  appear  to  have  been  drawn  by 
the  Court  of  Review,  were  properly  drawn  from  the  evi- 
dence as  set  forth  in  the  case.  In  this  mode  too  of 
stating  a  special  case,  this  court  may  be  called  upon  to 
decide  upon  the  relative  degree  of  credit  due  to  the  tea* 
timony  of  the  difierent  witnesses. 
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This  is  certainly  incorrect.  I  have  not  however  thought        1 842. 
it  necessary  to  refer  the  case  back  to  the  Court  of  Review      j,^  ^^ 
for  the  purpose  of  its  being  re-stated,  as  I  think  enough       Whiti, 
appears  to  enable  the  Court  to  dispose  of  it  in  its  present 
form. 

It  is  admitted,  that  Smith,  the  solicitor  of  the  assigneea, 
qyplied  the  produce  of  the  sale  of  the  bankrupt's  property 
to  the  discharge  of  his  own  liabilities.  In  this  he  acted 
most  improperly.  He  further  admits,  that  the  money  is 
now  in  his  hands,  but  he  scruples  paying  it  over,  until  be 
is  secured  against  the  efiect  of  his  indemnity.  Admitting 
that  he  had  a  right  originally  to  receive  the  money  from 
the  auctioneer,  which  upon  the  facts  stated  in  the  case  is 
at  best  questionable,  he  was  bound  to  pay  it  over  to  the 
assignees  without  delay.  He  had  no  lien  upon  it  for  the 
indemnity ;  but  if  he  entered  into  that  indemnity  at  the 
request  of  the  assignee,  he  must,  in  the  event  of  his  being 
called  upon  to  repay  the  money,  a  very  improbable  event, 
look  to  the  assignee  for  compensation. 

Something  was  said  as  to  a  lien  for  costs.  If  Smith 
had  no  authority  to  receive  the  money,  he  could  have  no 
lien  upon  it  for  his  costs.  But  it  is  stated  by  the  Court 
below,  that  it  was  not  alleged  that  anything  was  due  to 
Smith  from  the  assignees :  this  is  stated  as  a  fact,  and  in 
looking  at  the  evidence  in  the  special  case,  I  do  not  find, 
though  a  bill  is  said  to  have  been  submitted  for  taxation, 
that  it  is  distinctly  averred  that  any  thing  is  due  for  costs. 
I  cannot  therefore  say,  that  the  conclusion  of  fact  has 
been  improperly  drawn. 

The  judgment  must  consequently  be  affirmed ;  and  if 
affirmed,  it  must  of  course  be  with  costs. 
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i*^'*V*i"»('^»    Ex  parte  Vincent  Eyre. — In  the  matter  of  Anthoky 

7  and  8  Nov,  ^ 

1842,  and  GCORGE  WrIGHT  BiODULPH.  JoHN  WrIGHT,  HeNRY 

12  Jaw.  1843. 

Coram  Lord  RoBINSONy  and  EdMUND  WiLLIAM  JeRNINGHAM. 

Chcncetlor. 

«!K5^, *^°.**^   This  was  an  appeal  on  a  special  case  from  the  decision 

28.200/.  Cuba  ^^  ' 

boods  by  a        of  the  Court  of  Review,  in  the  above  matter  (a).     After 

customer  to  his 

banker*,  the       Stating  the  facts,  and  the  correspondence  between  the 

latter  engaged  .,  i»-fT»r.»  •  -li* 

to  replace  them  petitioner  and  John  Wright^  as  given  in  the  former 
the  eipiration  of  report,  the  special  case  thus  stated  somewhat  more  fully 
be  should  re^'  *  the  prayer  of  the  petitioner  to  the  Court  below : 
2o  w,^t^  to  That  the  Commercial  Steam  Packet  Company's  deben- 
St\«  for  ^"'^^  ^^^  14,600/.,  the  Maryland  and  New  York  Iron 
the  performance  anj  Coal  Company's  bonds  for  6000/.,  the  Cairo  City 

of  thu  engage-  r     /  »  j 

ment.  After  the  and  Canal  bonds  for  33,000/.,  and  the  eighty  New  Zea^ 

expiration  of  the  ^ 

three  months,     land  Land  Company's  shares,  might  be  put  up  to  sale  by 

without  any  re-  .  ^     ^  >       6  r         r  J 

quisiiion  on  the  public  auction.  Under  the  directions  of  the   Court  of 

part  of  the  cus- 
tomer, Uie  cus-    Review,  and  that  the  petitioner  might  be  at  liberty  to 

senutoanez-    bid  for  the  same  respectively;  and  that  the  assignees 

secuntiesfor^^   of  the  bankrupt  might  join  and  concur  in  such  sales, 

ijrthe**brnke1?,  That  the  petitioner  might  be  at  liberty  to  go  in  under 

without  any 
new  stipulation 

as  to  the  period  of  redemption;  and  the  bankers  afterwards  become  bankrupt.  Hdd, 
under  these  circurostaoces,  that  the  time  for  replacing  the  Cuba  bonds  became  indefinite, 
and  that  the  bankers  were  not  bound  to  replace  them,  until  requested  to  do  so  ;  and  that«  no 
such  request  having  been  made  by  the  customer  before  their  bankruptcy,  the  customer  had  no 
right  to  prove  for  the  amount  of  the  boods  under  the  fiat ;  and  that  the  6  Geo.  4.  c.  16.  i.  56., 
as  to  the  proof  of  contingent  debts,  did  not  apply. 

A  customer  deposits  a  box  containing  various  securities  with  his  bankers  for  safe  cuitody, 
and  afterwards  grants  a  loan  of  a  portion  of  such  securities  to  one  of  the  partners  in  the  banking- 
house  for  his  own  private  purposes,  upon  his  depositing  in  the  box  certain  railway  shares,  to 
secure  the  replacing  of  the  securities  thus  lent.  This  partner  afterwards,  for  his  own  pur- 
poses, and  without  the  knowledge  of  the  customer,  subtracts  the  railway  shares,  and  substi- 
tutes others  of  less  value.  Held,  that,  as  the  proceeds  of  the  railway  shares  were  not  applied 
to  the  use  of  the  partnership,  the  banking  firm  were  not  answerable  for  this  tortious  actor  tbeir 
partner  for  his  own  benefit,  and  consequently  that  the  customer  had  no  right  of  proof  against 
the  joint  estate  for  the  amount  of  the  difference  between  the  value  of  the  shares  subtracted 
and  those  that  were  substituted. 

Held,  also,  that  the  partners  were  not  chargeable  with  any  loss  occasioned  by  this  sub~ 
traction  of  the  shares,  on  the  ground  of  negligence ;  and  that  even  if  they  were,  it  would  be  a 
claim  for  upHquidatcd  damages,  and  therefore  not  provable  against  the  joint  estate. 

(a)  See  ante,  vol.  2,  p.  66. 
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the  fiat,  and  prove  the  deficiency  of  the  loan  of  28,200/.        134?. 
Cuba  bonds  against  the  joint  estate  of  the  bankrupts,  and       £y  ^^^^ 
the  deficiency  of  the  loan  of  25,000/.  Cuba  bonds,  either 
against  the  joint  estate,  or  against  each  of  the  separate 
estates. 

The  special  case  then  stated,  that  the  bankrupt  John 
Wright  made  an  afiidavit  in  opposition  to  the  petition, 
whereby  be  deposed  that  the  loan  by  the  petitioner  to 
himself  of  the  25,000/.  Cuba  bonds,  and  the  deposit 
of  shares  in  the  London  and  South  Western  Railway, 
was  a  private  transaction  of  his  own,  in  which  the 
firm  of  Wright  k  Co.  had  not  any  interest;  that  none 
of  the  other  partners  in  the  firm  were  parties  or  privies 
to  any  change  or  alteration  in  the  securities;  that 
whatever  change  or  alteration  did  take  place,  the  same 
was  made  without  their  or  any  of  their  knowledge 
or  consent ;  that  no  part  of  the  proceeds  of  the  secu- 
rities originally  deposited  with  him,  or  subsequently 
substituted  by  him,  were  the  property  of  the  firm  of 
Wright  &  Co. ;  that  no  part  of  the  securities  so  changed 
or  altered,  or  of  the  proceeds  thereof,  was  received 
by  that  firm ;  and  that  Joseph  Beadle,  in  the  petition 
mentioned,  though  a  clerk  of  the  firm  of  Wright  & 
Co.,  was  in  the  habit  of  attending  to  the  private  business 
oiJohn  Wright^  and  had  no  authority  from  the  other 
partners  to  interfere  with  the  securities  so  lodged  by  the 
petitioner  with  John  Wright,  and  that  his  interference 
therein  was  solely  by  the  direction  and  on  behalf  of  John 
Wright  alone. 

That  Joseph  Beadle  himself  deposed,  that,  although 
the  managing  clerk  of  the  firm,  he  was  in  the  habit  of 
attending  to  the  private  business  of  John  Wright,  and 
had  no  authority  from  the  other  partners  to  interfere 
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1842.        with  these  securities^  and  that  his  interference  therein 


EzpArte 


was  solely  by  the  direction  and  on  the  behalf  of  John 
Eybb.  Wright;  that,  from  being  a  clerk  to  the  firm,  he  was 
in  the  habit  of  subscribing  his  name,  as  acting  for  tbe 
firm  of  Wright  &  Co.,  in  private  transactions  relating  to 
the  individual  members  of  the  firm,  as  well  as  in  matters 
relating  to  the  firm ;  that  no  part  of  the  proceeds  of 
the  securities  originally  deposited  with  John  Wright, 
or  subsequently  substituted  by  him,  were  the  property  of 
the  firm  ;  and  that  no  part  of  the  securities  so  charged 
or  altered,  or  of  the  proceeds  thereof,  was  received  by 
the  firm  of  Wright  &  Co. 

The  special  case  then  stated,  that  the  petition  was 
twice  heard  in  the  Court  of  Review  before  his  Honour 
Sir  J.  Cross,  who  declared  his  opinion  to  be,  that  the 

* 

petitioner  had  a  right  to  prove  the  value  of  the  S5,000/« 
Cuba  bonds  (after  deducting  the  value  of  the  said  secu- 
rities) against  the  separate  estate  of  John  Wright,  only'; 
and  that,  with  respect  to  the  loan  of  28,S00/.  Cuba  bonds, 
the  petitioner  not  having  required   the  bankrupts  to 
replace  the  same  before  the  bankruptcy,  there  was  no 
provable  debt  in  respect  thereof.     That  by  an  Order 
then  made,  it  was  referred  to  the  Commissioner  to  ascer- 
tain the  value  of  the  35,000/.  Cuba  bonds  on  the  13th 
July  1840;  and  that  the  petitioner  was  declared  to  be  a 
creditor  of  the  separate  estate  of  John  Wright  for  such 
value.    And  it  was  ordered,  that  the  Commercial  Steam 
Packet  debentures  for  14,500/.,  the  Maryland  and  New 
York  Iron  and  Coal  Company's  bonds  for  6000/.,  and 
the  eighty  New  Zealand  Company's  shares,  should  be 
put  up  to  sale,  with  liberty  to  the  petitioner  to  bid,  with 
the  usual  directions.    And  if  the  money  to  be  realized 
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by  the  sale  of  the  securities  should  be  insufficient  to  pay        1842. 
Ae  petitioner  the  value  of  the  25,000?.  Cuba  bonds,  the       ^xvuL 
petitioner  was  to  be  at  liberty  to  prove  for  the  deficiency        ^^■■* 
against  the  separate  estate  otJohn  Wright.    And  it  was 
dedaved,  that  the  petitioner  was  entitled  to  prove  against 
tbe  joint  estate  of  the  bankrupts  the  sum  of  477/.  9s,  Sd., 
tot  interest  on  the  28,SO0L  Cuba  bonds  from  the  5th 
September  1840  to  the  17th  December  1840;  and  that 
the  petitioner  had  not  a  provable  debt  against  the  joint 
estate  of  the  bankrupts,  in  respect  of  the  value  of  the 
28,2001.  Cuba  bonds. 

That  the  petitioner  was  aggrieved  by  the  said  Order, 
and  that  the  same  was  erroneous  in  point  of  law ;  inas- 
mach  as  the  London  and  South  Western  Railway  shares 
having  been  withdrawn  from  his  box,  while  the  same 
remained  in  the  custody  of  the  bankrupts,  the  bankrupts 
became  jointly  and  separately  liable  to  pay  to  the  peti- 
tioner the  amount  and  value  of  the  railway  shares ;  and 
that  the  petitioner  was  therefore  entitled  to  prove,  and 
that  the  Order  ought  to  have  authorised  the  petitioner 
to  prove  for  such  amount  and  value  against  the  joint 
estate  of  the  bankrupts.  And  that,  with  respect  to  the 
loan  of  38,200/.  Cuba  bonds  to  the  partnership,  the 
amount  and  value  thereof  formed  a  provable  debt  against 
tbe  partnership;  and  that  the  Order  ought  to  have 
directed  the  sale  of  the  Cairo  City  and  Canal  bonds,  and 
tbe  application  of  the  proceeds  of  the  sale,  in  payment  to 
the  petitioner  of  such  amount  and  value,  so  far  as  the 
same  would  extend ;  and  ought  further  to  have  autho* 
rised  him  to  prove  under  the  fiat  against  the  joint  estate 
for  the  deficiency,  if  any,  after  such  application. 

The  petitioner  therefore  prayed,  that  tbe  Order  of  the 
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18412.        Court  of  Review  might  be  reversed  or  revised,  so  as  that 
J^^^^       the  petitioner's  rights  in  this  respect  might  be  declared 
ErsB.       and  established. 

Mr.  BetheUj  and  Mr.  Purvis^  in  support  of  the  appeal. 
The  appellant  contended  in  the  Court  below,  that  he 
had  a  right  to  prove  against  the  joint  and  separate 
estates;  but  the  Court  of  Review  decided  that  he  could 
only  prove  against  the  separate  estate.  We  are  now  to 
contend,  that,  as  one  of  the  partners  in  the  banking- 
house  of  Wright  8c  Co.  was  guilty  of  a  breach  of  trust, 
all  the  partners  in  that  house,  who  derived  a  benefit 
from  such  breach  of  trust,  must  be  taken  to  be  also  guilty 
of  it,  and  that  consequently  the  appellant  had  a  right  to 
prove  either  against  the  separate  or  the  joint  estate, 
his  Honour  Sir  John  Cross,  after  the  first  argument  of 
this  case  in  the  Court  of  Review,  stated  that  it  appeared 
to  him  necessary  to  call  the  attention  of  the  Counsel  to 
the  case  of  Utterson  v.  Vernon  (a),  decided  by  the  Court 
of  King's  Bench  in  the  time  of  Lord  Kentfon,  and  which 
he  thought  had  an  important  bearing  upon  the  question 
arising  on  this  petition ;  and  his  Honour  desired  that  the 
question  might  be  re-argued  with  reference  to  that  case, 
which  he  said  had  been  entirely  overlooked.  Now,  with 
all  respect  for  the  opinion  of  the  learned  judge,  we 
submit  that  the  case  of  Utterson  v.  Vernon  applied  wholly 
to  the  state  of  things  as  they  existed  before  the  opera* 
tion  of  the  6  Geo.  4.  c.  16.  Previous  to  the  passing  of 
that  statute,  contingent  debts  were  not  provable ;  but  the 
d6th  section  of  that  statute  altered  the  law  in  this  respect, 
and  rendered  debts  contingent  at  the  time  of  the  bank- 

(a)  4  T.  R.  670. 


Eyre. 
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ruptcy^  provable  after  the  happening  of  the  contingency.  184^. 
With  respect  to  the  25.000/.  Cuba  bonds,  the  learned  g,  parie 
judge  thought  that  to  those  the  case  ofUttersonv.  Vernon 
did  not  apply.  On  the  present  occasion,  thereforci  we 
ha?e  only  to  address  ourselves  to  the  point,  as  to  the 
right  of  proof  in  respect  of  the  28,200/.  Cuba  bonds, 
and  the  construction  of  the  letter  of  the  19th  November 
1839.  It  is  admitted,  that  an  engagement  to  replace 
stock,  upon  notice,  is  purely  a  contingent  debt,  and 
therefore  was  not  formerly  provable,  unless  notice  had 
been  given  before  the  bankruptcy ;  as  was  determined  in 
ExfCBTte  Alcock{a).  And  the  only  ground  on  which 
that  case  was  decided  was,  that  the  bankruptcy  was  not 
equivalent  to  and  did  not  supersede  the  necessity  of 
notice.  But  that  case  occurred  long  before  the  6  Geo,  4. 
c  16;  and  the  reference  of  the  learned  judge  in  the 
Court  below  was  to  a  string  of  antiquated  decisions, 
without  any  regard  to  the  56th  section  of  that  statute. 
In  Ex  parte  Tindal(fi),  it  was  decided  that  a  contingent 
debt  before  the  statute  was  to  be  considered  as  contin- 
gent now,  and  came  within  the  operation  of  the  56th 
section.  But  the  language  of  the  letter  of  the  19th 
November  1839,  addressed  by  John  Wright  to  Mr. 
Eyre,  does  not  make  it  even  a  contingent  debt.  [The 
Lord  Chancellor,  In  the  printed  report  of  the  case 
in  the  Court  of  Review,  I  find  the  engagement  in 
that  letter  is  to  replace  the  bonds  "  at  the  end  of  three 
months,  if  required  to  do  so.*']  We  submit  that  the 
meaning  of  the  expression  in  the  letter  is  to  replace  the 
bonds  at  the  end  of  three  months,  positively ;  or  sooner, 
if  required  to  do  so.     It  amounted  to  an  absolute  en- 

(a)  I  Row,  323.  (6)  8  Bing.  402. 
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1842.  gagement  on  the  part  of  the  bankers^  to  replace  the 
£x  part«  bonds  at  the  end  of  the  three  moE^bs,  or  within  that 
timei  if  Mr.  Eyre  required  it.  [The  Lord  Chancellor. 
I  now  perceive  that  the  exact  passage  in  the  letter  of 
the  19th  November,  1839,  is,  '^we  hereby  engage  to 
replace  the  said  Cuba  bonds  at  or  within  the  expiration  of 
three  months  from  this  date,  if  you  should  require  ua  to 
do  so."]  In  this  case,  the  partnership  of  Wright  &  Co. 
assumed  the  care  and  custody  of  the  property ;  Siiid  it  is 
no  answer  to  s^,  that  the  conversion  of  it  was  the  act 
f^lone  of  John  Wright.  John  Wright  was  the  managing 
partner  of  the  firm,  and  therefore  the  conversioB  must 
be  taken  to  be  with  the  consent  of  the  whole  firm,  moie 
especially  a9  it  takes  place  with  the  privi^  of  the  confi- 
dential clerk  of  the  partnership.  Moyeover,  entries  of  the 
transaction  were  made  in  the  partnership  books ;  and  that 
was  sufficient  notice  to  the  other  partners.  In  Devoffnee 
V.  Noble,  Clayion*8  case  (a),  where  exchequer  bills  were 
deposited  with  a  banking  firm,  and  were  sold  by  one  of 
the.  partners  under  a  breach  of  trust,  it  was  held  that  the 
an)ount  of  money  received  by  the  sale  of  them  became  a 
partnership  debt,  which  accrued  firom  the  moment  when 
they  were  sold  without  the  consent  of  the  cf editor ;  and 
this,  whether  the  other  partners  were  or  were  not  privy  to 
the  sale*  [Lord  Chancellor,  There  the  proceeds  were 
applied  to  the  purposes  of  the  partnership.]  We  con- 
tend, that  if  the  act  of  one  partner  amounts  to  a  breach 
of  trust,  the  other  partners  are  equally  liable  in  equity. 
The  petitioner  has  a  right  against  the  partnership,  in 
reapect  of  the  securities  left  by  him  in  the  care  of  the 
partnership  ;  and  it  is  no  answer  that  one  of  the  part- 

(<t)  1  Meriv.579. 
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nen  only  has  been  gailty  of  any  iniquity  in  dealing        1842. 

The  petitioner  has  two  rights  arising  out  of  this  trans-  ^^>^^- 
action— one,  ex  contractu,  against  John  Wright,  and  the 
other,  ex  delicto,  against  the  partnership,  by  reason  of 
the  securities  being  deposited  in  the  care  of  the  banking 
house,  and  the  breach  of  duty  of  all  the  partners  in  not 
takhig  i^oper  care  of  them.  The  key  of  the  box  in 
vbich  the  securities  were  deposited  was  hung  up  in  the 
banking  house;  it  was  accessible  to  any  of  the  partners 
or  their  clerks;  and  therefore  it  must  be  taken,  that  the 
partnera  kept  the  key  of  the  box*  It  appears,  from  the 
menoraoduni  of  the  18th  July  1840,  that  certificates  for 
100  shares  in  the  London  and  Southampton  Railway 
Company  were  delivered  by  the  confidential  clerk  of  the 
hanking  house  to  John  Wright.  The  memorandum 
aajB,  '' Delivered  to  Mr.  John  Wright.*"  Whose  act 
was  this  delivery?  The  act  of  the  banker's  servant,  and 
that  was  the  act  dT  the  whole  partnership.  The  partners 
veie  bound  to  have  had  knowledge  of  the  act.  Besides, 
the  meimrandum  of  delivery  was  signed  by  Joseph 
Beadle,  ""for  Wright  &  Co."  On  the  30th  July  follow- 
ing, there  was  another  delivery  by  JSeadle  of  100  more 
shares  of  the  same  kind ;  on  the  Slst  October,  another 
delivery  of  fifty  shares ;  and  on  the  SQth  October,  a  deli- 
very of  the  100  remaining  shares.  Where  goods  or 
BBoney  are  deposited  with  a  partnership  for  safe  custody, 
a  breach  of  trust  committed  by  one  partner  renders  all 
the  partners  liable.  In  cases  of  trustees  under  a  mar- 
riage s^tlement,  or  a  will,  it  is  well  known  that  all,  in  a 
case  of  this  kind,  would  be  responsible  for  the  acts  of 
thdr  oo-tmstee.     Thus,  in  Walker  v.  Symondi  (a),  it 

(«)  3  Swantt,  1. 76. 
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1842.        was  settled  that  a  breach  of  trust  by  one  of  several  trus- 
^"^        tees  creates  a  joint  and  several  debt.     Lord  Eldon  there 

Ex  parte  •' 

EvRE.  says, "  Where  three  trustees  are  involved  in  one  common 
breach  of  trust,  a  cestui  que  trust  suffering  from  that 
breach,  and  proving  that  the  transaction  wa&  neither  au- 
thorized nor  adopted  by  him^  may  proceed  against  either 
or  all  of  the  trustees."  This  doctrine  was  recognized 
also  in  the  subsequent  case  of  Munch  v.  Cockerell  (/?), 
and  by  Lord  Cottenham^  in  the  Attorney- General  v.  WU' 
son(Jb)^  where  he  cites  Lord  Hardwicke^s  '^\xAgment  in 
The  Charitable  Corporation  v.  Sutton  (c).  In  that  case 
it  was  urged,  that,  where  an  injury  arises  from  the  mis- 
conduct of  many  trustees,  each  ought  to  be  answerable 
for  so  much  only  as  his  particular  misconduct  has  occa- 
sioned ;  but  Lord  Hardwiche  said,  if  there  should  appear 
to  be  a  supine  negligence  of  all  of  them,  by  which  a  gross 
complicated  loss  happens,  that  he  would  never  determine 
that  they  were  not  all  responsible.  \_Lord  Chancellor. 
The  letter  of  the  19th  November  1839  from  John 
Wright  to  the  petitioner  says,  that  the  ^"28,300  Cuba 
bonds  were  borrowed  on  account  of  the  banking  house, 
and  that  they  engaged  to  replace  them  at  or  within  the 
expiration  of  three  months,  if  they  should  be  required 
to  do  so.  If  therefore  there  was  no  request  within  the 
three  months,  the  stipulation  was  at  an  end.]  At  the 
end  of  the  three  months  all  contingency  was  at  an  end, 
and  the  engagement  to  replace  the  bonds  became  then 
an  absolute  engagement  in  point  of  law.  The  case  of 
Utterson  v.  Vernon  {d),  so  much  relied  on  in  the  judg- 
ment of  the  Court  below,  does  not  apply,  for  there  there 

(a)  a  Simons,  219.  (c)  2  Atk.  400. 

(6)  1  Craig  &  P.  28.  (i)  3  T.  R.  639 ;  4  T.  R.  670. 
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had  been  no  request  made  before  the  bankruptcy  to  184S. 
replace  the  stock ;  besides^  that  case  was  first  decided  ]?x  p,,^^ 
one  way,  and  afterwards  another.  In  the  subsequent 
case  of  Ex  parte  Minet  {a),  it  was  held^  that  there 
could  be  no  proof  in  bankruptcy  under  a  written  under- 
taking to  pay  on  one  month's  noticci  where  notice  was 
not  given  before  the  bankrupt<!y  of  the  party  entering 
into  the  undertaking ;  the  contingency  in  that  case^ 
therefore,  entirely  depended  on  the  giving  of  the  notice. 
And  in  JSx  parte  Alcock  {b\  which  was  a  covenant  by  a 
bankrupt  in  his  marriage  settlement  to  transfer  stock 
upon  a  month's  notice^  the  decision  proceeded  on  the 
same  grounds.  These  cases  were  all  before  the  6  Geo.  4. 
c.  16.  The  first  case  on  this  subject,  that  was  decided  after 
the  passing  of  that  act,  is  Ex  parte  TiridaKc),  already 
mentioned*  Here,  the  interest  on  the  whole  £52,000 
Cuba  bonds  was  regularly  accounted  for  by  the  bankers, 
in  their  running  cash  account  with  the  petitioner,  up  to 
the  5th  September  preceding  the  bankruptcy.  That  cir- 
cumstance alone,  therefore,  would  prevent  the  debt  from 
being  consideied  as  merely  contingent;  for  in  Ex  parte 
Elgar{d)f  where  a  bankrupt  had  given  three  promissory 
notes,  by  which  he  promised  to  pay,  after  three  months' 
notice,  monies  advanced  with  interest  at  five  per  cent.. 
Lord  Eidan  said  that  he  had  conversed  with  the  judges 
upon  the  point,  and  that,  in  concurrence  with  them,  he 
thought  that  the  payment  of  interest  was  to  be  considered 
as  evidencing  that  the  parties  had  dealt  with  the  notes 
as  an  immediate  debt,  and  that  it  was  therefore  provable 
under  the  commission.  ILard  CAaiicelhr.  Here  there  was 

(a)  14  Yes.  189.  (c)  8  Bing.  402. 

(b)  1  Ves.  &  B.  176.  {d)  2  G.  &  J.  1. 
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1842.  a  loan  of  Cuba  bonds  to  be  returned  at  or  within  three 
months^  if  demand  was  made  within  that  period ;  but  if 

Etbb.  after  three  months,  no  demand  seems  to  be  necessaiy. 
Does  not  the  transaction  amount  to  this :  you  lend  me 
so  much  money ;  I  promise  to  repay  it  at  the  expiration 
of  three  months,  or  within  three  months  if  demanded. 
How  is  this  distinguishable  from  an  ordinary  loan?] 
We  rely  on  the  pajrment  of  the  interest,  as  a  strong  cir- 
cumstance to  show  that  the  debt  is  not  contingent ;  for 
if  the  principal  were  contingent,  the  interest  would  fall 
with  the  principal ;  but  the  payments  of  the  interest  are 
not  disputed  as  being  gopd  and  valid ;  so  that  they  con- 
tend on  the  other  side,  that  although  there  is  no  con- 
tingency affecting  the  accessory,  there  is  «  contingency 
afiecting  the  principal. 

The  LoBD  Chancellor.  I  do  not  think  that  the 
payment  of  interest  affects  the  question,  as  at  present 
advised.  The  whole  transaction  appears  to  me  in  the 
same  light  as  a  loan  of  stock,  the  borrower  undertaking 
to  replace  it  at  or  within  three  months,  if  required  to  do 
so,  and  to  pay  interest  in  the  meantime. 


Mr.  Swanston,  Mr.  Dixon,  and  Mr.  Clarke,  for  the 
spondents.  The  petitioner  in  this  case  is  not  entided  to 
appeal  against  any  part  of  the  Order  relating  to  the 
26,000/.  Cuba  bonds,  inasmuch  as  he  presented  to  the 
Court  of  Review  a  petition  for  rehearing  (a),  in  which  he 
confined  his  complaint  to  the  Order,  merely  so  fiir  as  re- 
garded the  loan  of  the  28,2002.  Cuba  bonds ;  and  he  has 
moreover  no  right  to  appeal  against  an  Order^  which  he 

(a)  S«e  anU,  vol.  2,  p.  84. 
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hasi  in  fact,  carried  into  execution ;  for  he  has  actually        1842. 
bought  part  of  the  property  that  was  ordered  to  be  sold      ^^    ^ 
by  the  Court  of  Review,  under  a  provision  in  the  Order        ^^'^** 
giving  him  liberty  to  bid  at  the  sale.    It  has  been  de- 
ddedi  that  where  a  creditor  has  acted  upon  an  Order^ 
he  cannot  afterwards  dispute  it :  JEx  parte  Davenport  {a) ; 
Ex  parte  Oreen  (fr).    At  any  rate,  he  is  bound  to  account 
with  the  assignees  for  any  proceeds  received  by  him  of 
the  securities  thus  purchased  by  him. 

With  respect  to  the  right  of  proof,  we  submit  that  the 
purchaser  cannot  prove  against  either  estate,  whether 
joint  or  separate.  But  the  other  side  have  not  distinctly 
said  what  amount  of  debt  they  propose  to  prove ;  whether 
the  nominal  amount  of  the  28,2002.  Cuba  bonds,  or  the 
valae  of  the  bonds  in  the  market. 

Mr.  Purves,  What  we  propose  to  prove  is  plainly 
specified  in  the  prayer  of  the  petition. 

The  Load  ChancbIiLor.  What  they  propose  to 
prove,  as  I  collect  it,  is  the  value  of  the  Cuba  Bonds  at 
the  time  of  the  bankruptcy. 

Mr.  Swamtan.  Then  that  is  not  a  provable  debt, 
fof  it  is  only  a  claim  for  unliquidated  damages.  The 
IHrinriple  laid  down  in  Uttersan  v.  Vernon  {e)  ajqplles  as 
much  now  to  a  case  like  the  present,  as  it  ever  did.  It 
was  not  disputed  in  the  Court  below,  that  there  was  a 
loan  of  bonds  to  the  bankrupt  John  Wright,  which  he 
engaged  on  behalf  of  the  partnership  to  replace  at  or 

(a)  MonL  Deac.  &  De  G.  313.  <c)  3  T.  R.  539 ;  4  T.  R.  570. 

{h)  Mont  U  B.  90. 
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1842.        within  the  expiration  of  three  months,  if  the  petitioner 


£z  parte       should  require  them  to  do  so. 

Eybb. 

The  Lord  Chancellor. — It  amounts  to  nothing 
more  than  to  a  general  undertaking  to  replace.  What- 
ever stipulation  there  might  have  been  in  the  first 
instance  as  to  the  three  months,  that  was  put  an  end  to 
by  the  exchange  of  the  securities  after  the  end  of  the 
three  months.  Suppose  there  was  a  loan  of  stock,  on  a 
general  undertaking  to  replace  it.  Could  you  bring  an 
action  for  not  replacing  it,  without  a  previous  demand  ? 
Or»  in  the  present  case,  could  you  bring  trover  for  these 
bonds,  without  a  previous  demand  on  the  bankers  to 
replace  them  ? 

Mr.  Swanston,  My  point  is,  that  at  all  events  a  de- 
mand is  necessary,  in  order  to  lay  a  foundation  for  proof. 
Here  the  action  to  be  brought  by  the  petitioner  would 
be  for  recovery  of  the  bonds,  and  therefore  a  previous 
demand  would  be  necessary.  There  would  be  no  breach 
of  contract  here,  although  the  bonds  were  not  returned 
before  the  bankruptcy.  Unless  there  has  been  a  breach 
of  contract  before  the  bankruptcy,  even  in  cases  of  re- 
placing stock,  there  can  be  no  proof.  This  doctrine  has 
been  established  ever  since  Utterson  v.  Vernon  (a),  where 
Lord  Kenyon  expressly  says,  *^  It  is  clear  that  where 
one  person,  previous  to  his  bankruptcy,  is  indebted  to 
another  in  a  precise  sum  which  is  ascertained,  the  latter 
may  prove  his  debt  under  the  commission ;  but  it  is  as 
clear,  that  where  there  is  only  a  cause  of  action  existing, 
where  the  debt  is  to  arise  on  a  stipulation  which  has  not 
been  broken  previous  to  the  time  of  the  bankruptcy,  and 

(a)  4  T.  R.  671. 
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where  the  debt  remains  to  be  inquired  into,  there  the        184S. 


£z  parte 


creditor  cannot  prove  his  debt  under  the  commission, 
and  the  demand  will  remain  undischarged  by  the  certifi-  Ehr^. 
cate."  A  request  therefore,  in  the  present  case,  was 
necessary,  in  order  to  make  the  debt  certain;  for  as  Lord 
EUon  observed  in  JSx  parte  Day  (a),  which  was  another 
case  of  a  loan  of  stock,  the  debt  must  be  due  at  the  time 
the  commission  issues,  to  enable  a  party  to  prove  it ;  the 
principle  there  recognized  being,  that  there  must  be  an 
ascertained  sum  before  the  bankruptcy.  So,  in  JSx  parte 
King  (fi),  it  was  decided  by  Lord  JSUan,  that  no  proof 
could  be  made  under  a  bond  to  replace  stock  and  pay 
the  dividends,  unless  it  was  forfeited,  either  as  to  the 
capital,  or  dividends,  before  the  bankruptcy.  If  any  doubt 
therefore  could  be  entertained  on  the  point,  it  is  clear, 
from  the  last  case,  that  the  condition  roust  be  previously 
broken.  The  same  principle  also  was  again  acted  upon 
by  Lord  JEIdan  in  JEx  parte  Campbell  (c),  where  on  a 
covenant  by  a  bankrupt,  in  consideration  of  marriage, 
to  transfer  stock  immediately  after  the  marriage,  or 
whenever  afterwards  requested  by  the  trustees,  it  was 
held  that  the  specific  time  of  the  request  must  be  ascer- 
tained, before  proof  could  be  allowed.  So  in  JSx  parte 
The  Idmcaster  Canal  Company  (d),  where  bankers,  on 
being  appointed  treasurers  to  the  company,  executed  a 
joint  and  several  bond,  conditioned,  that  they  would 
''when  thereunto  required  by  the  said  company,  pay  all 
balances  in  their  hands ;"  and  they  had  at  the  time  of 
their  bankruptcy  a  large  balance  in  their  hands  as 
treasurers,  but  no  demand  under  the  bond  had  been 
made  by  the  company  before  the  bankruptcy ;  it  was  held 

(a)  7  Vet.  382.  (c)  16  Ves.  244. 

(6)  8  Vet.  334.  (d)  Mont.  27. 
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1842.       that  there  was  not  a  sufficient  breach  of  the  condition,  to 
£z  parte      Constitute  a  debt  proTable  against  the  separate  estates 

^***-        of  the  bankrupts. 

It  has  been  suggested  by  the  other  side,  that  in  the 
judgment  of  the  Court  below,  no  reference  was  made  to 
the  provisions  of  the  6  Oeo*  4.  c.  16.     But  the  objection 
we  make  to  the  proof  is,  that  the  demand  in  this  caae 
was  not  in   its  nature  pecuniary,  and  therefore   not 
provable.    The  statute  has  not  made  a  demand  provable, 
which  is  in  its  nature  not  provable ;  it  has  not  made 
unliquidated  damages  provable.    The  56di  section  de- 
clares, that  if  a  bankrupt  shall  have  contracted  any  debt 
payable  on  a  contingency,  which  shall  not  have  happened 
before  the  issuing  of  the  commission,  the  creditor  may 
apply  to  the  Commissioners  to  set  a  value  upon  it,  who 
are  required  to  admit  him  to  prove  die  amount  so  ascer- 
tained.   What  the  legislature  intended  was,  that  only 
such  a  debt  should  be  protaUe^  on  which  a  value  conld 
be  set.    What  is  the  contingency  in  this  case?    There 
is  some  event  contemplated,  which  has  not  happened. 
The  only  contingency  hefre  is,  that  Mr.  Eyre  may  bring 
an  action  against  the  bankrupt  John  Wright^  if  the 
bankrupt  refuses  to  replace  the  Cuba  bonds,  after  being 
required  to  do  so.    This,  we  contend,  is  not  a  contin- 
gency within  the  meaning  of  the  statute. 

The  Lord  Chancellor.  Supposing  there  had  been 
a  demand  before  the  bankruptcy,  what  do  you  say  then? 
In  the  case  of  stock,  there  is  no  doubt  that  in  that  event 
the  debt  could  have  been  proved.  Here  they  say,  that 
the  Cuba  bonds  were  quasi  stock. 

Mr.  Swantton.    The  Court  will  not  extend  the  prin- 
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ciple  on  which  it  has  acted  in  cases  of  stock.    They  are        1842. 
an  exception  to  the  general  rule,  which  forbids  a  proof      ^^     ^^ 
for  unliquidated  damages.     If  there  had  been  a  previous        ^^'*' 
demand  and  refusal,  then  it  would  ha?e  been  open  to 
them  to  argue«  that  there  would  be  an  ascertained  debt, 
as  in  the  case  of  stock,  where  the  day  for  the  re-transfer 
k  before  the  bankruptcy.    But  even  in  that  case  the 
intervention  of  a  jury  would  be  necessary.    With  respect 
to  Ex  parte  Ilndal(a),  which  has  been  cited  by  the 
other  side,  there  was  a  covenant  in  that  case  to  pay  a 
specific  aam  of  money,  depending  merely  on  a  contingent 
event 

The  Lord  Chancellor.  That  certainly  was  the 
csae  of  a  debt  The  contingency  there  was  a  mere 
matter  of  calculation  on  the  value  of  certain  lives  then  in 
existence.  The  first  question  there  was,  whether  the 
bankrupt  had  contracted  a  debt  payable  on  a  contin- 
gency; and  the  second,  whether  the  Commissioners 
ooDld  set  a  value  upon  it,  so  as  to  make  it  the  subject 
of  proof ;  and  it  was  decided,  that  the  circumstances  out 
of  which  the  demand  arose  constituted  a  debt,  and  that 
die  contingencies  as  to  the  lives  were  clearly  reducible 
to  a  matter  of  calculation.  The  56tb  section  says  ex* 
{ffessly,  if  the  bankrupt  shall  have  contracted  any  ddft 
payable  upon  a  contingency. 

Mr.  Swamton*  In  the  present  case,  the  uncertainty 
of  the  calculation  would  be  like  an  equation  in  algebra, 
vttfa  an  unknown  quantity  on  each  side.  The  decision 
in  Ex  parte  Fairlie  {b)  establishes  that  there  must  be  a 
demand,  to  make  a  contingent  debt  provable,  within  the 

(a)  8  Biog.  402.  (6)  Moat.  17. 
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1842.  56th  section;  for  in  that  case^  where  it  was  expressly 
^^''^        stipulated  by  three  partners,  that  until  a  demand  was 

£ykb.  made,  an  existing  debt  should  remain  a  joint  debt ;  and 
no  demand  was  made  previously  to  the  bankruptcy  of  the 
partners,  it  was  held,  that  the  debt,  though  provable 
against  the  joint  estate,  was  not  provable  against  the 
separate  estates  of  the  three.  Again,  in  JSx  parte 
Davis  (a\  where  the  contingency  depended  upon  the 
separation  of  husband  and  wife,  and  of  a  widow  not 
marrying  again,  it  was  held  that  the  case  was  not  within 
the  56th  section,  which  contemplated  the  proof  only  of 
such  contingencies  as  were  capable  of  valuation.  So  in 
Ex  parte  Thompson  {fi\  where  il.  covenanted  to  pay  an 
annuity,  on  the  default  of  £.,  and  A.  became  bankrupt 
before  any  default;  it  was  held,  that  the  annuity  creditor 
could  not  prove  against  A.^s  estate ;  as  he  had  contracted 
no  debt,  until  default  was  made  in  the  payment  of  the 
annuity,  either  under  the  54th  or  56th  sections  of  the 
6  Geo.  4.  c.  16.  We  apply  these  cases  in  this  way, — 
The  other  side  says  that  the  decision  in  Utterson  ▼• 
Vernon  (c)  is  done  away  with  by  the  6  Geo*  4.  c.  16.  s. 
56.,  because  that  section  has  made  all  contingent  debts 
provable.  But  if  that  is  so,  all  the  cases  subsequent  to 
that  statute  are  bad  law,  and  the  decision  in  the  last 
cited  case  of  Ex  parte  Davis  could  not  be  supported; 
for  it  was  there  expressly  held,  that  the  66th  section  does 
not  apply  to  any  contingency  which  is  not  the  subject  of 
calculation.  Here  the  demand  of  the  petitioner  was  not 
ascertained  before  the  bankruptcy,  but  rests  wholly  on 
unliquidated  damages.  And  it  has  been  decided,  that 
where  the  bankrupt  has  given  an  indemnity  bond,  and 

(a)  Moot.  298.  (c)  4  T.  B.  670. 

(fr)  2  Deac.  &  C.  126. 


Eyrb. 
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the  amount  of  damage  is  not  ascertained  when  the  fiat  1842. 
issues^  there  is  no  debt  provable  (a).  So  where  a  bank-  ^^  ^^^^ 
rupt  had  contracted  for  a  certain  quantity  of  oil^  to  be 
delivered  to  him  at  a  future  day,  and  his  bankruptcy 
took  place  before  that  day  arrived ;  it  was  held^  that  this 
did  not  constitute  a  debt  provable  under  his  commission, 
as  it  was  uncertain  whether  any  and  what  amount  of 
damage  would  be  sustained  by  the  vendor  (5).  Yallop  v. 
Ebers{c),  and  Green  v.  Bicknell  (d),  were  also  referred 
to,  as  sustaining  the  same  principle. 

We  have  now  closed  our  observations  with  respect  to 
the  28,2002.  Cuba  bonds,  and  proceed  to  the  considera- 
tion of  the  claim  of  the  petitioner  to  prove  against  the 
joint  estate  the  value  of  the  London  and  Southampton 
Railway  shares,  which  were  substituted  for  the  25,000/. 
Cuba  bonds,  and  which  were  afterwards  taken  from  the 
box  where  they  were  deposited  by  John  Wright.  Mr. 
Eyre  seeks  now  to  establish  a  right  of  proof  for  the 
amount  of  the  value  of  these  shares,  either  against  the 
joint  estate  of  the  partnership,  or  the  separate  estate  of 
every  one  of  the  partners. 

The  Lord  Chancellor.  This  is  that  part  of  the 
case,  as  I  understand  it.  Eyre  had  a  box  at  the 
banking  house,  with  his  name  on  it,  containing  these 
securities;  and  when  the  bankers  become  bankrupt, 
he  finds  that  the  securities  had  been  taken  out,  and 
others  substituted,  without  his  knowledge.  It  would  be 
hard,  under  these  circumstances,  if  he  had  not  a  demand 
against  all  the  partners  to  make  good  the  value  of  the 

(a)  £x  parU  Manhall,  1  Mont.  &  A.  145;  2  Deac.  &  C.  589. 

{h)  Betrman  v.  Nash,  9  B.  &  C.  145.  (d)  8  Ad.  &  Ell.  701. 

(e)  1  B.  k  Adol.  698. 
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1842.        flecurities  thuB  abstracted.    It  appears  further,  that  the 


£x  parte 


box,  and  the  contents  of  the  box,  were  intended  to  be 
Eybb.        deposited  in  the  custody  of  the  partners ;  else,  why  did 
JEyre  leave  the  key  of  the  box  at  the  banking  house  ? 

Mr.  Swauitan.  That  was  an  arrangement  between 
Mr.  John  Wright  and  Mr,  Eyref  for  the  convenience  of 
Mr,  Eyre.  The  whole  transaction  was  a  private  one 
between  those  two  persons. 

The  Lord  Chancellor.  The  case  states,  that  the 
bonds  were  placed  in  the  custody  and  possession  of  the 
partners. 

Mr.  Swanston.  That  relates  to  the  Cuba  bonds. 
But  the  box  was  deposited  at  the  bank,  merely  for  mfe 
custody  ;  not  in  the  nature  of  a  trust,  as  where  exchequer 
bills  are  handed  over  to  one  of  several  partners,  who 
may  in  that  case  deal  with  them  in  the  course  of  the 
partnership  trade.  In  Clayton's  case  (a),  which  has 
been  cited  by  the  other  side,  the  exchequer  bills  were 
dealt  with  and  applied  to  the  purposes  of  the  partnership. 
Here  the  box  was  deposited  with  the  bankers  as  mere 
bailees.  The  partners  had  no  right  to  open  it,  without 
the  permission  of  Mr.  Eyre.  The  tort  of  one  could  not 
throw  any  liability  upon  the  others  (ft);  and  yet  it  is 
contended  on  the  other  side,  that  on  account  of  the  mis- 
feazance  of  one  partner,  without  the  knowledge  of  the 
others,  they  can  make  each  partner  separately  liable. 
The  only  possible  ground  for  this  claim  is  the  memo- 
randum of  the  banker's  clerk ;  but  that  clerk  has  made 

(«)  1  Meriv.  579. 

(6)  See  Stoiy  on  Commercial  Co-partnenhipe»  p.  259. 
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an  affidayiti  which  is  set  out  in  the  special  case ;  and  he        1842. 
positively  swears,  that,  although  the  managing  clerk  of      ^    ^ 
the  firm,  he  was  in  the  habit  of  attending  to  the  private        ^^'^'* 
business  of  John  Wright^  and  that  he  had  no  authority 
from  any  of  the  other  partners  to  meddle  with  these 
securities,  and  that  what  he  did  with  them  was  solely  by 
the  directicm  and  on  the  behalf  of  John  Wright.    He 
moreover  says,  that,  from  being  a  clerk  to  the  firm,  he 
was  in  the  habit  of  subscribing  his  name,  as  acting  for 
Wright  &  Co. ;  and  he  states  expressly,  that  in  the  pre- 
wnt  instance,  no  part  of  the  securities  originally  deposited 
with  John  Wright^  or  subsequently  substituted  by  him, 
were  the  property  of  the  firm,  and  that  no  part  of  the 
proceeds  of  any  of  the  securities  were  received  by  the 
partnership  firm. 

The  LosD  Chancellor.  The  introduction  of  that 
affidavit  in  the  special  case  is  irregular.  The  learned 
judge  of  the  Court  below  night  have  stated  the  facts 
deposed  to,  if  he  believed  the  affidavit.  But  now  it  is 
left  for  me  to  presume,  only,  that  he  believed  the  facts 
which  are  stated  in  the  affidavit. 

Mr.  Swanston.  The  whole  transaction,  however, 
plainly  shews,  that  the  bankers  in  this  case  were  simply 
bailees,  not  trustees  of  the  property,  and  that  they  had 
nothing  more  to  do  with  the  contents  of  the  box,  than  if 
it  had  been  a  box  of  plate,  which  it  is  the  custom  for 
gentlemen  to  deposit  with  their  bankers  for  safe  custody. 

The  Lord  Chancellor.  When  a  gentleman  deposits 
a  box  of  plate  with  his  bankers,  he  does  not  leave  the 
key  of  it  with  them,  as  in  the  present  case.    The  special 
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1842.        case  expressly  states,  that  the  bonds,  with  the  box,  were 
£z  parte       ^^  ^7  ^®  pedtiooer  with  the  bankers. 

Mr*  Stoanstan*    Still,  we  submit  to  your  Lordship, 
that  the  case  of  the  box  of  plate  is  more  analogous  to 
this  case,  than  that  of  the  exchequer  bills.     In  the  case 
of  the  box  of  plate,  the  partners,  or  their  assignees,  could 
have  no  lien  on  it  for  a  debt  due  from  their  customer. 
Supposing  the  assignees  had  thought  proper  to  replace 
the  bonds,  and  to  take  back  the  securities  that  had  been 
placed  in  the  box  in  their  stead*    They  would  have  had 
a  clear  right  to  do  this.     But  how  could  they  do  so,  if 
the  amount  of  the  bonds,  abstracted  by  John  Wright, 
was  to  be  considered  a  debt,  provable  aigainst  all  the 
partners  at  the  time  of  their  bankruptcy  ? 

The  Lord  Chancellor.  It  may  be  argued  thus: 
Eyre  allowed  the  securities  to  be  exchanged  by  John 
Wright,  without  any  communication  with  the  firm. 
How  is  the  firm  then  to  be  answerable?  The  case 
states,  that  in  a  private  transaction  with  John  Wright, 
Eyre  acceded  to  his  request  to  lend  him  the  Cuba  bonds, 
and  to  substitute  in  their  room  the  certificates  of  the 
railway  shares.  Then  how  are  the  other  partners  to  be 
T^dered  liable?  Should  not  I^e,  or  John  Wright, 
when  the  securities  were  thus  exchanged,  have  informed 
the  other  partners  what  had  been  done  by  John  Wright, 
in  order  to  make  them  answerable? 

Mr.  Swmstom.  This  is  the  case  of  a  bailee,  without 
hire;  and  it  is  laid  down  by  Lord  HoU  in  Coggsv. 
Bamaard{a\  that  where  a  man  takes  goods  into  his 

(«)  S  Lord  R,  913. 
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costody,  to  keep  for  the  use  of  the  bailor,  he  is  not        1842. 

answerable  if  they  arc  stolen,  without  any  fault  in  him ;       ^^  ^^^^ 

neither  will  a  common  neglect  make  him  chargeable ;  but 

he  most  be  guilty  of  some  gross  neglect.    And  it  has 

been  since  decided,  even  in  a  case  of  a  bulee  of  goods 

to  be  kept  for  hire,  that  the  bailee  is  not  answerable 

for  a  theft  committed  by  his  servants  (a).     Walker  v.  Sy- 

mmds  (b),  and  all  that  class  of  cases,  which  have  been 

cited  by  the  other  side,  do  not  apply  to  this ;  for  they 

only  decide,  that  where  there  is  a  joint  breach  of  trust 

by  several  trustees,  every  trustee  is  liable. 

The  Lord  Chancellor.  In  the  payment  of  interest 
by  the  bankers  on  the  amount  of  the  Cuba  bonds,  was 
there  any  charge  of  commission  by  the  bankers  ? 

Mr.  Swanston.  It  does  not  appear  that  there  was. 
To  revert  to  a  point  I  was  before  submitting; — The 
petitioner  does  not  repudiate  the  transaction  of  the  sub- 
stitution of  the  securities,  but  contends  that  he  is  entitled 
to  hold  the  substituted  securities,  and  to  charge  the  firm 
at  the  same  time  with  the  value  of  those  abstracted  by 
John  Wright.  He  cannot  affirm  and  disaffirm  the  trans- 
action. If  he  keeps  the  railway  shares,  he  cannot  claim 
the  amount  of  the  Cuba  bonds  against  the  firm.  If  he 
has  any  claim  against  the  partnership— 

The  Lord  Chancellor.  It  would  be  by  an  action 
on  the  case  against  them  for  negligence,  in  permitting 
the  securities  to  be  taken  out  of  the  box ;  and  tlien  tlie 
former  point  which  has  been  mooted  would  arise,  namely, 
that  it  is  a  demand  for  unliquidated  damages. 

(•)  FinueaM  v.  Small,  1  Esp.  315.  (b)  3  Swantt.  1,  75. 

VOL.  ni.  D 
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184^.  ^^'  Stoanston,     An  inquiry  may  be  directed,  if  your 

^•^"^^       Lordship  thinks  proper,  as  to  the  custom  that  prevails, 

£z  parte 

Eyre.  when  bankers  are  mere  bailees  for  safe  custody^  and 
when  securities  are  deposited  with  them  in  their  character 
of  bankers. 

Mr.  Purvis,  in  reply.  The  Cuba  bonds  are  trans- 
ferable by  delivery,  and  are  the  subject  of  frequent  com- 
mercial dealings.  They  are  given  for  specific  sums  of 
money,  the  amount  of  the  sum  payable  appearing  on  the 
face  of  them ;  the  value  of  them  is  therefore  more  easily 
ascertained,  than  the  value  of  stock.  What  would  be 
the  remedy  at  law  of  a  creditor,  if  stock  were  not  replaced 
pursuant  to  contract?  An  action  for  damages.  And  yet 
these  cases  show,  that  an  agreement  by  a  bankrupt  to 
replace  stock  gives  the  creditor  a  right  of  proof  for  the 
value  of  it,  under  a  fiat.  It  has  been  said,  that  the 
bankers  here  were  simple  bailees  of  this  box  containing 
property,  without  hire  or  reward,  and  that  they  had  no 
right  to  open  the  box.  But  that  is  not  so ;  for,  the  key 
of  the  box  being  entrusted  to  the  partners,  the  contents 
of  the  box  were  so  entrusted,  and  the  bankers  had  the 
same  right  to  deal  with  these  securities,  as  if  they 
had  been  deposited  in  a  drawer  of  their  own  counter. 
Besides,  the  bankers  in  this  case,  as  in  the  case  of  the 
exchequer  bills,  gave  credit  to  the  petitioner  for  the 
interest  payable  on  the  bonds,  which  they  from  time 
to  time  received.  As  to  their  being  therefore  bailees, 
without  profit,  is  it  no  profit  to  bankers  to  receive  the 
interest  on  securities  in  their  possession,  and  to  make 
use  of  it,  until  it  is  drawn  out  by  their  customer  ? 

The  Lord  Chancellor.    To  enable  you  to  support 
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that  line  of  argument,  it  must  distinctly  appear  in  the        1842. 
case,  that  the  bankers  did  actually  receive  the  dividends       ^H^^"^^ 

'  ^  Ex  parte 

on  the  bonds.  And  if  negligence  is  to  make  the  partners  Ctrb. 
liable,  it  lies  with  you  to  show  plainly  what  is  the  negli- 
gence that  has  made  them  liable.  Here  JEyre  allowed 
John  Wright  to  change  the  securities,  without  making 
any  communication  of  that  fact  to  the  other  partners. 
How  were  they  to  know,  therefore,  that  the  securities 
were  changed  without  his  authority?  To  render  them 
liable,  he  ought  to  have  communicated  the  fact  to  the 
other  members  of  the  banking  firm. 

Mr.  Purvis.  All  the  partners  of  the  banking  firm 
were  answerable  for  the  acts  of  their  own  servant,  who 
signed  the  memorandums  of  July  and  October  1840,  on 
abstracting  the  railway  certificates  from  the  box  in  which 
they  were  deposited.  But,  independently  of  these  trans- 
^ons,  can  the  partners  shrink  from  the  letter  of  the 
19th  November  18S9,  which  accompanied  the  second 
deposit?  It  is  signed  by  John  Wright,  the  acting  partner 
of  the  banking  firm,  and  contains  the  following  passage: 
"In  respect  of  28,200/.  Cuba  bonds,  which  I  borrow 
from  you  this  day  an  account  of  the  house,  we  deposit, 
as  a  security,  33,000/.  Norris  Town  and  Valley  Railway 
bonds,  and  toe  hereby  engage  to  replace  the  said  Cuba 
bonds,  at  or  on  the  expiration  of  three  months  from  this 
date,  if  you  should  require  us  to  do  so."  And  the  whole 
of  the  remainder  of  the  letter  is  expressed  in  the  plural 
number,  plainly  showing  that  the  loan,  and  the  en- 
gagement to  replace  the  bonds,  were  entirely  a  partner- 
ship transaction.  It  is  impossible  to  suppose  that  the 
other  partners  were  ignorant  of  what  was  being  done 
by  the  principal  partner,  John  Wright,  and  by  their 
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1842,  managing  clerk.     Are  not  they  liable  for  all  the  trans- 
J^^^^        actions  in  their  own  banking  house,  which  are  entered 
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Eyre.  into  by  these  persons  on  the  account,  and  for  the  accom- 
modation, of  the  general  partnership  ?  As  to  the  28,2002. 
Cuba  bonds,  the  contingency,  if  any,  was  gone  at  the  end 
of  the  three  months.  If  any  request  was  necessary,  to 
render  the  engagement  absolute,  it  was  only  in  case  Mr. 
Eyre  should  require  the  bonds  to  be  replaced  within  the 
three  months.  Does  the  change  of  the  securities  alter 
the  contract  between  the  parties  ?  There  was  to  be  no 
new  contract,  although  other  securities  were  afterwards 
substituted  for  those  abstracted. 

Mr.  Dixon  referred  to  an  affidavit,  made  on  behalf  of 
the  respondentSi  as  to  the  value  of  the  Cuba  bonds. 

The  Lord  Chancellor.  I  cannot  refer  to  any 
affidavit,  except  that  stated  in  the  special  case,  in  which 
the  fact  deposed  to,  I  presume,  the  learned  Judge  of  the 
Court  below  treats  as  a  fact  established.  I  will  con- 
sider of  my  judgment. 

1843.  Lord  Lyndhurst,  C. — This  is  a  special  case  from 

January  12. 

the  Court  of  Review,  arising  out  of  the  bankruptcy  of 
Messrs.  Wright  &  Co.  No  objection  has  been  raised 
by  the  assignees  as  to  that  part  of  the  Order,  by  which 
Mr.  Eyre  is  allowed  to  prove,  in  respect  of  the  25,000/. 
Cuba  bonds,  against  the  separate  estate  of  Mr.  Wright. 
The  principal  question  is,  whether  he  is  entitled  to  prove 
against  either  the  joint  or  separate  estates,  in  respect  of 
the  28,2001.  Cuba  bonds,  which  were  lent  to  the  partner- 
ship. They  undertook,  in  the  first  instance,  to  replace 
them  at,  or  within,  three  months,  if  required  to  do  so. 


£yrb. 


CASES  IN  BANKRUPTCY.  37 

No  application  for  that  purpose  was  made ;  and  after  the  1842. 
expiration  of  the  three  months,  the  partnership  requested  £,  p.^^ 
permission  to  exchange  the  original  securities,  which 
they  had  so  deposited,  for  the  Cairo  bonds.  This  was 
accordingly  done,  but  without  any  new  stipulation  as  to 
the  period  of  redemption.  After  this  transaction^  there- 
fore, the  time  for  replacing  the  Cuba  bonds  became 
indefinite ;  and  it  was  not  incumbent  upon  the  partner- 
ship to  replace  them,  until  they  were  requested  to  do  so, 
on  the  part  of  Mr.  Eyre*  But,  as  no  such  demand 
was  made  before  the  bankruptcy,  I  think  the  Court  of 
Review  properly  decided  that  this  was  not  a  debt  that 
could  be  proved  under  the  fiat.  The  statute  of  6  Oeo.  4. 
c  16.,  respecting  the  proof  of  contingent  debts,  was 
referred  to  in  the  argument ;  but  it  does  not  appear  to 
me,  that  those  provisions  have  any  application  to  the 
present  question. 

The  remaining  question  is,  whether  the  partnership 
estate  is  liable  for  any  loss,  that  may  have  been  sustained 
by  the  subtraction  from  Mr.  Eyre^s  box  of  the  London 
and  Southampton  Railway  certificates,  and  the  substitu- 
tion by  Mr.  Wright  of  other  securities  in  lieu  of  them, 
without  the  authority  of  Mr.  Hyre.  It  was  objected, 
that  the  petitioner  was  not  entitled  to  complain  of  this 
part  of  the  Order ; — first,  because,  having  presented  a 
petition  of  rehearing  to  the  Court  of  Review,  he  confined 
his  complaint  to  so  much  of  the  Order  as  related  to  the 
28,200/.  Cuba  bonds^ — and  secondly,  because  he  acted 
upon  this  part  of  the  Order,  by  insisting  upon  the  sale 
of  the  substituted  securities,  in  opposition  to  the  wishes 
and  remonstrances  of  the  assignees.  The  Judge  of  the 
Court  of  Review  was  of  opinion,  under  these  circum- 
stances, that  Mr.  Eyre  had  no  right  to  have  this  question 
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1842.        raised  upon  the  special  case.     I  do  not  think  it  necessary 
2^^^       to  express  my  opinion  upon  this  point.    For,  as  the  case 

£z  puto 

ErftB.  has  been  fully  argued  before  me»  not  only  upon  the 
question  of  form,  but  upon  the  merits,  it  will  be  more 
satisfactory,  upon  the  view  I  have  taken  of  the  case,  to 
determine  it  upon  the  latter  ground — upon  the  substance, 
rather  than  the  form. 

It  is  material,  for  this  purpose,  to  advert  to  the  &cts, 
as  stated  in  the  special  case.  The  transaction  as  to  the 
^,0002.  Cuba  bonds,  and  the  substitution  of  the  railway 
certificates,  was  entirely  a  private  and  separate  trans- 
action between  Mr.  JEyre  and  Mr.  Wright*  The  part- 
nership had  nothing  to  do  with  it.  They  had  no  interest 
in  the  railway  certificates,  nor,  when  they  were  withdrawn 
by  Mr.  Wright,  were  they  applied  in  any  way  to  the  use 
of  the  partnership.  The  act  was  a  tortious  act,  com- 
mitted by  one  partner,  not  acting  for  the  partnership,  or 
for  any  partnership  object,  but  in  his  separate  character, 
and  for  his  own  individual  and  separate  purposes.  The 
decision  in  Dtvaynes  v.  Noble  (a),  which  was  cited,  pro- 
ceeded upon  a  very  different  state  of  circumstances.  In 
that  case,  the  exchequer  bills  were  sold  by  the  acting 
partners,  without  the  knowledge  of  Devaynes,  but  for 
partnership  purposes ;  and  the  money  was  applied  to  the 
use  of  the  partnership.  The  amount  therefore  became 
a  partnership  debt,  and  the  estate  of  Devaynes  was  of 
course  liable.  The  facts  of  the  present  case  were  wholly 
different,  and  for  the  wrongful  act  committed  by  Wright, 
for  his  own  private  purposes,  and  under  the  circum- 
stances, which  I  have  stated,  I  think  the  partnership 
was  not  responsible. 
It  was  contended,  however,  that  the  joint  estate  was 

(a)  1  Mtriv.  579. 
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liable,  on  another  ground,  viz.  that,  as  the  securities  1842. 
were  deposited  with  the  partnership,  they  were  bound  to  £,  p„te 
see  that  they  were  not  subtracted ;  and  that  they  were 
chargeable  by  reason  of  their  negligence.  But  Mr* 
Eyre  permitted  Mr.  Wright  to  exchange  the  railway  cer- 
tificates for  the  Cuba  bonds.  The  partnership  was  not 
consulted  upon  that  occasion;  and  when  Mr.  Wright 
substituted  the  other  securities  for  the  railway  certificates, 
why  was  it  to  be  supposed,  that  this  was  not  done  with 
Mr.  Egress  sanction,  as  in  the  case  of  the  former  ex- 
change? The  box  indeed  was  in  the  custody  of  the 
partnership.  But  it  does  not  appear  from  the  case,  that 
they  had  any  right  to  examine  the  contents.  Mr.  Eyre 
had  access  to  it  whenever  he  pleased,  and  might  remove 
or  authorize  any  other  person  to  remove,  whatever  por- 
tion of  the  contents  he  might  think  proper,  without  con- 
salting  or  asking  leave  of  the  partnership.  It  does  not 
appear  to  me,  therefore^  that  there  is  any  ground  for 
imputing  negligence  to  the  partnership  in  the  transaction, 
or  to  charge  the  joint  estate  with  the  loss  which  Mr. 
Egre  has  sustained.  But  supposing  a  case  of  negligence 
had  been  established,  so  as  to  render  the  partnership 
liable,  this  would  rather,  I  think,  be  a  case  of  unliqui- 
dated damages,  requiring  the  intervention  of  a  jury,  than 
a  debt  to  be  proved  under  the  fiat.  I  am  of  opinion, 
therefore,  upon  the  whole  matter,  that  the  judgment  of 
the  Court  of  Review  should  be  affirmed,  and  with  costs. 
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1842.  said,  and  such  other  stock  and  property  as  had  been 
^"^  added  or  acquired  by  the  sud  James  WdUer  Thomas, 
•Thomas.  subsequently  to  the  dissolution  of  the  said  partnership 
between  him  and  the  said  Sarah  Thomas. 

Several  of  the  debts,  which  at  the  time  of  the  death 
of  the  said  Susannah  Thomas  were  due  and  owing  from 
the  said  Susannah  Thomas^  were  paid  by  the  said  Sarah 
Thomas,  and  by  her  and  the  said  James  Walter  Thomas, 
after  the  death  of  the  said  Susannah  Thomas  ;  and  the 
said  Sarah  Thomas  and  James  Walter  Thomas  also  paid 
the  funeral  expenses  of  the  said  Susannah  Thomas. 

No  claim  was  made  by  or  on  the  part  of  any  other  of 
the  next  of  kin  of  the  said  Susannah  Thomas  to  any  part 
of  her  estate  or  effects,  until  after  the  issuing  of  the  said 
fiat. 

On  the  14ch  day  of  October  1840,  a  joint  fiat  in  bank- 
ruptcy was  issued  against  the  said  Sarah  Thomas  and 
James  Walter  Thomas,  under  which  they  were  declared 
bankrupts;  and  James  Dowle  of  Chepstow  in  the  county 
of  Monmouth,  and  William  lies  of  Bristol  aforesaid, 
were  appointed  assignees  of  their  estate  and  effects,  and, 
as  such  assignees,  the  said  James  Dowle  and  William 
lies  sold  the  property  and  effects,  which  at  the  time  of 
the  said  bankruptcy  were  in  the  possession  of  the  said 
bankrupts,  including  all  such  stock,  property  and  effects, 
formerly  the  property  of  the  said  Susannah  Thomas,  as  at 
the  date  of  the  fiat  were  in  or  upon  the  said  hotel. 

On  the  10th  day  of  December  1840,  the  petitioner, 
William  Miles  Thomas,  procured  letters  of  administration 
of  the  estate  and  effects  of  the  said  Susahfiah  Thomas  to 
be  granted  to  him  out  of  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury,  and  on  the  8th  day  of  June 
1841,  he  presented  his  petition  to  the  Court  of  Review 
in  the  matter  of  the  said  bankruptcy,  alleging  that  the 
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said  asBigiiees  had  posseased  tbemselTea  of  furniture  and  I84i2. 
other  effecta  of  the  aaid  Susannah  Thomas,  to  the  value  of  £^  ^ 
1080/.  12s.  6d.,  and  that  they  hadreceWed,  in  reapect  of  the  Thomas. 
sale  of  the  goodwill  of  the  buainesa  of  the  said  hotel,  250/.^ 
which  the  plaintiff  also  alleged  to  belong  to  the  eatate  of  the 
said  Susannah  Thomas.  And  the  said  WiUiam  Miles 
Hamas  by  his  said  petition  prayed,  that  the  said  asaigneea 
might  be  directed  to  account  for  and  pay  over  to  the  peti- 
tiooer  the  value  <^the  said  property  andeffiicts,  in  the  said 
petition  allied  to  belong  to  the  said  intestate,  and 
received  and  sold  by  the  said  assignees  as  aforesaid, 
together  vrith  the  said  sum  of  250/.,  or  such  other  sum 
38  should  appear  to  have  been  produced  by  the  sale  of 
the  goodwill  of  the  business  of  the  said  hotel ;  and  that 
all  proper  and  necessary  accounts  might  be  taken,  and 
Erections  given  for  effectuating  the  purposes  aforesaid. 

The  petition  came  on  to  be  heard  in  the  Court  of 
Review  on  the  81st  day  of  July  1841 ;  when  the  assignees 
contended,  that  under  the  circumstances  before  stated 
the  property  referred  to  in  the  petition,  whatever  might 
have  been  its  original  nature,  was  at  the  time  of  the  said 
bankruptcy  either  the  property  of  the  aaid  bankrupts,  or 
one  of  them ;  or  that  it  was  in  their,  or  one  of  their,  order 
or  disposition,  with  the  consent  of  the  true  owner  thereof, 
if  there  was  any  other  true  owner  thereof  than  the  said 
bankrupts ;  and  that  it  passed,  and  by  virtue  of  the  said 
fiat  became  vested  in  the  said  assignees,  and  was  distri- 
butable among  the  creditors  of  the  said  bankrupts,  as  part 
of  their  estate  and  effects. 

The  petitioner  on  the  other  hand  insisted,  that  he  was, 
as  such  administrator  of  the  said  Susannah  Thomas, 
entitled  to  all  the  property  and  effects  of  the  said 
Susannah  Thomas;  and  that  the  furniture  and  efiects 
mentioned  in  the  petition  constituted  sudi  property^  and 
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1842.        oughtj  together  with  the  alleged  amount  and  value  of  the 
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said  goodwill,  to  be  accounted  for  and  paid  over  to  him 
Thomas.       by  the  said  assignees. 

On  the  SOth  of  July  1841,  his  Honour  Sir  John 
Cross  delivered  the  judgment  of  the  Court  of  Review  in 
the  matter  of  the  said  petition,  and  decided,  that,  as  to 
goodwill,  the  petitioner  was  not  entitled  to  any  relief; 
but  that,  as  to  the  property  and  effects  of  the  said 
Susannah  Thomas  remaining  at  the  time  of  the  bank- 
ruptcy in  the  possession  of  the  bankrupts,  or  either  of 
them,  they  held  such  last  mentioned  property  as  exe* 
cutors  de  leur  tort  of  the  said  Susannah  Thomas,  and 
that  it  was  in  such  a  situation  as  did  not  bring  it  within 
the  meaning  of  the  73nd  sect,  of  the  stat.  6  Geo.  4,  c.  16. 

Thereupon,  an  Order  of  the  Court  of  Review,  bearing 
date  the  said  SOth  day  of  July  1841,  was  made  in 
the  matter  of  the  said  petition,  whereby  it  was  ordered 
that  the  said  assignees  should  forthwith  come  to  an 
account  with  the  said  petitioner,  as  administrator  of  the 
personal  estate  and  effects  of  the  said  Susannah  Thomas 
deceased,  for  the  value  of  the  furniture  and  effects  of 
which  she  died  possessed,  and  which  at  her  decease  came 
to  the  possession  of  the  said  bankrupts,  or  either  of  them, 
and  which  had  been  since  sold  by  the  said  cissignees. 
And,  in  taking  such  account,  it  was  ordered  that  the  said 
assignees  should  have  credit  for  all  debts  of  the  said 
Susannah  Thomas,  the  intestate,  paid  by  the  said  bank- 
rupts, or  either  of  them,  since  her  decease,  exceeding  the 
value  of  the  stock  in  trade  sold  or  disposed  of  by  the 
said  bankrupts,  and  that  the  said  assignees  should  also 
account  to  the  said  petitioner  for  any  property  of  the  said 
Susannah  Thomas  received  by  the  bankrupts  since  her 
decease,  and  that  had  come  to  the  bands  of  the  said 
assignees;  and,  as  to  the  goodwill  of  the  business  of  the 
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said  hotel,  the  Court  made  no  order.     And  the  Court        1842. 
reserved  the  consideration  of  all  further  directions  on       ^ 
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the  matters  of  the  said  petition,  and  the  costs  of  all       Thomas. 
parties  of  and  occasioned  thereby,  until  after  the  said 
accounts  should  be  taken;  and  the  said  parties,  or  any  of 
them,  were  to  be  at  liberty  to  apply  to  that  Court  relating 
thereto,  as  they  should  be  advised. 

The  assignees  are  advised,  that  the  said  Order  is 
erroneous,  and  ought  to  be  reversed  or  varied ;  and  that 
it  ought  to  have  been  declared,  that  the  property  and 
effects  mentioned  in  the  said  petition  passed  to  the  said 
assignees  under  the  said  fiat,  as  part  of  the  estate  and 
effects  of  the  said  bankrupts;  and  that  the  petition  of  the 
said  William  Miles  Thomas  ought  to  have  been  dis- 
missed. 

Mr.  •/.  Hussellj  and  Mr.  Bacon,  for  the  appellants. 
We  have  to  submit  in  this  case,  that  all  the  property 
in  question  was  in  the  order  and  disposition  of  the  bank- 
rupts at  the  time  of  their  bankruptcy,  having  been  left 
in  their  possession,  and  under  their  entire  control,  for 
the  space  of  two  years  after  the  death  of  Susannah 
Thomas,  the  intestate.  It  was  decided  in  Fox  v. 
Fisher  {a),  that,  where  a  person,  entitled  to  take  out 
letters  of  administration,  neglected  to  do  so,  but  re- 
mained in  possession  of  the  goods  of  the  intestate,  and 
became  bankrupt, — and  a  creditor  of  the  intestate  after- 
wards took  out  administration,  and  claimed  the  goods 
from  the  assignees, — the  goods  must  be  considered  as 
being  in  the  order  and  disposition  of  the  bankrupt,  with 
the  consent  of  the  true  owner,  and  that  the  assignees 
were  therefore  entitled  to  them.  In  that  case,  Mr. 
Justice  Bayley  said,  **  If  we  were  to  hold  that  a  pos- 

(a)  3  B.  &  Aid.  135. 
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1842.        session  of  this  sort  could  be  defeated  by  administration 
^^'"^       subsequently  taken  out,  we  should  make  an  end  of  the 
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Thomas.  Statute  of  James  (a).  The  possession  here  would  naturally 
induce  the  creditors  to  suppose  that  the  goods  were  the 
bankrupt's  property,  and  that  he  had,  if  necessary,  taken 
out  the  letters  of  administration,  as  he  was  entitled  to  do." 
But  there  is  one  circumstance  in  the  present  case,  which 
there  was  not  in  Fox  v.  Fisher  (i),  and  which  renders 
it  stronger  in  favour  of  the  claim  of  the  assignees.  Here 
there  was  a  partnership  formed  in  the  face  of  the  whole 
worlds  by  two  of  the  parties  who  were  entitled  to  take 
out  administration,  and  the  business  was  carried  on  by 
them  for  two  years,  until  bankruptcy  ensues.  It  is 
therefore  impossible  to  doubt  but  that  they  acquired  a 
false  credit  in  the  eyes  of  the  worlds  from  the  possession 
of  this  property.  The  ground  of  the  judgment  of  the 
Court  below  is  contained  in  one  sentence.  The  learned 
judge  of  that  Court  says,  "  If  the  bankrupt  had  ob- 
tained administration  before  his  failure,  these  effects 
would  have  been  clearly  trust  property  in  his  hands,  and 
as  such  not  liable  to  be  administered  amongst  his  cre- 
ditors; and  I  think  they  were  subject  to  all  the  same 
equities,  though  he  was  dealing  with  them  as  her  exe- 
cutor de  son  tort,  and  that  it  is  so  in  the  hands  of  the 
assignees.^*  How  is  it  possible  to  maintain  the  reasoning 
in  this  judgment?  It  was  urged  on  behalf  of  the  re- 
spondents in  the  Court  of  Review,  that  if  in  the  case 
of  Fox  v.  Fisher  the  point  had  been  put  as  upon  a 
question  of  trust,  the  Court  of  King's  Bench  would  have 
come  to  a  different  decision.  But  it  is  a  fallacy  to  re- 
present this  as  a  case  of  trust.  An  executor  de  son  tort 
is  not  a  trustee.  You  must  shew  a  rightful  title,  in 
order  to  be  clothed  with  the  character  of  a  trustee.    Fox 

(a)  21  Jac.  1,  c.  19.  (b)  3  B.  &  Aid.  135. 
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V.  Fisher  is  an  express  decision  that  the  creditors  of  a       1842. 
bankrupt  have  a  better  right  to  the  goods  and  stock  of      ^iT^^^^ 
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an  intestate,  which  the  bankrupt  has  kept  possession  of  Thomas. 
and  dealt  with  in  the  course  of  his  trade,  than  the  admi- 
nistrator* The  learned  judge  of  the  Court  of  Review 
thought  that  he  was  justified  on  equitable  grounds  in 
distinguishing  this  case  from  that  of  Fox  v.  Fisher.  But 
we  submit  that  there  is  no  such  equity,  nor  any  reason 
why  the  rule  in  Fox  v.  Fisher  should  be  disregarded. 
The  whole  doctrine,  as  to  the  claims  of  other  parties  to 
the  assets  of  a  testator,  is  discussed  by  Lord  Eldon  in 
M*Leod  V.  Dntmmondia),  where  he  reviews  the  decision 
of  the  Court  of  King's  Bench  in  Farr  v.  Newman  (6) ; 
both  which  decisions  shew,  that  in  ordinary  cases,  the 
effects  of  a  testator  cannot  be  taken  in  execution  for  the 
debt  of  the  executor.  But  there  are  some  exceptions  to 
this  rule,  where  the  executor  is  permitted  to  deal  with  his 
testator's  effects  as  his  own  property,  and  persons  are 
induced  to  give  him  credit  upon  the  faith  of  that  suppo- 
sition. Thus  it  was  decided  in  Ray  v.  Iiay{c),  that, 
after  a  considerable  time  had  elapsed  firom  the  death  of 
a  testator,  equity  would  not  restrain  by  injunction  a  cre- 
ditor of  an  executor  from  taking  in  execution  the  tes- 
tator's goods  for  the  executor's  own  debt.  The  applica- 
tion in  that  case  was  made  by  a  creditor  of  the  testator, 
who  had  lain  by  for  several  years  after  all  the  other  credi- 
tors were  paid,  and  then  attempted  to  defeat  the  execution 
of  a  creditor  of  the  executor.  {^Lord  Chancellor.  Be- 
tween six  and  seven  years  I  believe  was  the  lapse  of 
time  in  Hay  v.  Ray."]  The  Vice-Chancellor  said  in  that 
case,  *'the  defendant  has  the  law  on  his  side,  and  at  least 

(a)  17  Vet.  152.  (c)  Cooper's  Cb.  Ca.  264. 

(6)  4T.R.621. 
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1842.        an  equal  equity  with  the  plaintiff,  arising  from  the  credit 

Ex  parte       ^hich  he  has  been  induced  by  the  plaintiff  to  give,  from 

TuoMAi.      being  led  by  the  plaintiff  to  consider  the  lease  to  be  the 

executor's  own  property.     I  say  he  has  at  least  an  equal 

equity;  and  I  ask  if  he  has  not  even  a  superior  equity?" 

Mr.  Swanston,  and  Mr.  Osborne,  for  the  respondents. 
It  is  conceded  on  the  other  side,  that  the  legal  ownership 
of  this  property  was  in  the  administrator;  nor  was  it  dis- 
puted in  the  Court  below,  that  the  property  was  trust 
property.  Then,  the  rule  established  ever  since  Copeman 
V.  Gallant  (a)  applies  to  the  present  case,  namely,  that 
trust  property  does  not  pass  to  the  assignees  of  a  bank- 
rupt trustee.  [Ixn^d  Cluuicellor.  Trust  property  cer- 
tainly does  not  pass ;  but  the  question  is  here,  whether 
the  bankrupts  can  be  considered  as  trustees.]  There  is 
no  authority  for  saying  that  an  executor  de  son  tort  is 
not  a  trustee.  The  opinion  of  the  judges  of  the  Court 
of  King's  Bench  is  now  cited  as  deciding  a  point  of  law, 
which  was  never  brought  before  them  for  their  decision. 
In  that  case,  there  was  not  such  a  dealing  with  the  pro- 
perty by  the  bankrupt  as  constituted  a  trust  Here  it  is 
expressly  stated  in  the  special  case,  that  several  of  the 
debts  of  the  intestate  were  paid  by  the  bankrupts  after 
her  death,  and  that  they  also  paid  her  funeral  expenses. 
This  amounts  to  a  recognition  that  they  were  trustees. 
There  is  also  another  important  distinction  between  this 
case  and  Fox  v.  Fisher  (ft),  and  that  is,  as  to  the  lapse  of 
time.  Here  the  bankrupts  were  only  in  possession  of 
the  effects  for  the  space  of  two  years ;  while  in  Fox  v, 
Fisher,  a  period  of  nearly  twelve  years  elapsed  during 
the  possession  of  the  bankrupt. 

(a)  1  P.  Wms.  314.  (6)  3  B.  &  Aid.  135. 
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The  Lord  Chancellor. — I  do  not  think  that  it  makes        1842. 
any  essential  difference,  whether  the  possession  of  the       i)^^^ 
bankrupts  continued  for  twelve  years,  or  only  two  years ;       Thomas. 
for  it  would  equsdly  come  within  the  principle  of  the  case 
in  the  King's  Bench. 

Mr.  Stoanston,  A  period  of  two  or  three  months, 
however,  it  has  been  conceded  by  the  other  side,  would 
give  no  foundation  for  the  claim  of  reputed  ownership ; 
as  it  might  be  reasonably  supposed  that  they  were  acting 
for  that  interval  as  trustees.  But  the  fact  is,  that  the 
bankrupt,  James  Walker  Thomas^  up  to  the  very  time  of 
his  bankruptcy,  continued  in  possession  of  the  property 
in  a  fiduciary  capacity.  Both  the  bankrupts  first  took 
possession  as  trustees,  and  afterwards  continued  their  pos- 
session in  that  character.  The  present  case  is  very  dif- 
ferent from  Lingard  v.  Messiter  (a),  and  that  class  of 
cases,  where  it  is  held  that  a  claim  of  secret  ownership 
shall  not  prevail  against  the  reputed  ownership  of  the 
bankrupt.  Here  the  bankrupts  took  and  kept  possession 
of  the  property,  openly,  as  next  of  kin,  or  executors  de 
leitr  tort,  paying  the  intestate's  debts  and  funeral  ex- 
penses; and  they  were  as  much  trustees  of  the  property, 
as  if  they  had  taken  out  letters  of  administration  to 
Sutannab  Thomas,  the  intestate.  The  cases  cited  by 
the  other  side  relate  to  disputed  claims  between  the 
parties  themselves ;  here  the  controversy  is  between  two 
dasses  of  creditors,  namely,  those  of  the  bankrupts,  and 
those  of  the  intestate. 

The  Lord  Chancellor. — The  bankrupts  here  appear 
to  have  dealt  with  the  property  as  their  own.    Are  not 

i,a)  1  B.  &  C.  308. 
VOL.  III.  E 
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1 842.  they  therefore  wrong-doers,  and  not  trustees  ?  The  case 
Ex  rt  appears  to  me  to  be  very  like  that  in  the  King's  Bench. 
Thomis.  ^ny  inference  of  trusteeship  is  contradicted  by  their 
dealing  with  the  property  as  their  own,  entering  into 
possession  upon  it  on  the  death  of  the  intestate,  and 
trading  with  it  on  their  own  account  for  nearly  two 
years,  and  then  by  one  of  the  bankrupts  assigning  to  the 
other  her  share  in  the  partnership  stock  and  effects. 

Mr.  Sfvanstotij  and  Mr.  Osborne.  The  bankrupts 
could  not  divest  themselves  of  the  character  of  trustees, 
after  having  once  acquired  it.  There  are  several  cases 
where  an  administrator  may  be  the  reputed  owner  of  the 
property  of  the  intestate,  without  any  title  being  given  to 
his  assignees  from  that  circumstance  under  the  clause  of 
reputed  ownership  in  the  Bankrupt  Act.  For  the  prin- 
ciple uniformly  acted  upon  is,  that  trust  property  does 
not  pass  to  the  assignees. 

Mr.  J.  Russell  in  reply.  The  question,  whether,  or 
not,  the  bankrupts  were  trustees  of  this  property,  is 
decided  by  the  statement  in  the  special  case,  of  the  way 
in  which  they  dealt  with  it.     It  is  no  part  of  the  duty  of 

* 

an  executor  to  trade  with  the  property  of  his  testator. 
In  the  present  case,  the  bankrupts  held  themselves  out 
to  the  world,  as  the  real  owners  of  the  property.  The 
notion  of  a  man  constituting  himself  a  trustee,  in  order 
to  take  a  case  out  of  the  operation  of  the  Bankrupt  Act, 
is  perfectly  unfounded.  In  order  to  protect  the  property 
from  the  clause  of  reputed  ownership,  a  man  must  be  a 
trustee  under  a  good  title.  There  is  no  pretence  here 
for  treating  these  bankrupts  as  trustees ;  they  had  merely 
wrongful  possession,  without  any  title. 
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The  Lord  Chancellor. — This  does  not  appear  to 
me  to  be  a  case  of  trusteeship  at  all.  Suppose  the  bank- 
rupts even  held  themselves  out  as  legdl  administrators, 
still  they  were  really  nothing  but  executors  de  leur  tort. 
The  daughter  first  takes  possession  of  the  stock  and 
property  of  the  intestate,  and  continues  to  carry  on  the 
business  of  the  hotel ;  she  then  admits  her  brother  as  a 
partner ;  but  neither  of  them  acted,  or  professed  to  act,  in 
the  character  of  administrators,  or  for  the  benefit  of  those 
entided  to  a  distributive  share  of  the  effects  of  the  intes- 
tate ;  they  were  merely  wrong*doers.  The  payment  of 
some  of  the  intestate's  debts  was  probably  only  to  quiet 
some  importunate  claimants,  and  added  nothing  to  the 
proof  of  acting  as  trustees.  From  beginning  to  end,  the 
bankrupts  carry  on  the  business  in  their  own  names,  and 
for  the  benefit  of  themselves  alone.  The  case  comes 
distinctly  within  the  principle  laid  down  by  Lord  T<m« 
terden  and  Mr.  Justice  Bayky,  in  Fox  v.  Fuher{d); 
and,  as  it  is  desirable  to  keep  the  law  uniform,  and  that 
case  appears  to  have  been  well  considered,  the  judgment 
of  the  Court  below  must  be  reversed ;  the  appellants  to 
have  the  whole  costs  of  the  proceedings  below,  as  well 
as  of  this  appeal. 


\M%. 


Esparto 
Thomas. 


Ex  parte  Hill.— In  the  matter  of  Holylanb.  c^  Lord 

-  Lyndhurttt  C. 

Mr.  DICKINSON  moved  that  a  fiat  in  bankruptcy  J.  W.,  imop- 

port  of  a  peti- 

might  be  awarded  and  issued  against  Thomas  Holyland,  tion  for  a  fiat, 

deposed  that  the 
alleffed  bankrupt  was  indebted  to  him,  /.  M.  his  copartner,  (omitting  the  word  "  and'')  for 
goods  told  and  delivered  by  the  deponent  and  his  said  copartner :  H^ld,  that  the  omission 
tndered  the  affidavit  unavailable  for  the  purpose  of  striking  a  docket ;  and  the  officer  having 
pei&itled  the  docket  to  be  struck,  subject  to  the  question  of  the  sufficiency  of  the  above  affi* 
^vit,  and  having  afterwards  permitted  a  docket  to  be  struck  by  another  creditor, — Held,  that 
tke  latter  creditor  was  entitlea  to  the  fiat. 

(a)  8  B.  &  Aid.  136. 

e2 
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1842.        upon  the  petition  and  affidavit  of  William  Hill,  one  of 
^T^'^^        the  public  officers  of  the  Bank  of  Manchester,  in  pi-efer- 

Ex  parte  *^ 

Hill.        ence  to  a  fiat  on  the  petition  of  John  Wood  and  Joseph 
Milner. 

Docket  papers  had  been  taken  to  the  secretary  of 
bankrupts'  office  on  the  same  day  by  the  solicitor  of 
Wood  and  Milner^  and  by  the  solicitor  of  the  bank  of 
Manchester.  Those  of  Wood  and  Milner  arrived  first, 
and  the  solicitor  was  told  that  the  affidavit  was  insuffi- 
cient, owing  to  the  omission  of  the  word  '^  and/'  in  one 
passage  of  the  affidavit,  the  passage  in  question  being  as 
follows^  **  That  Thomas  Holyland  of  Manchester,  in  the 
county  of  Lancaster,  is  justly  and  truly  indebted  unto 
this  deponent,  Joseph  Milner,  his  copartner^  in  the  sum 
of  50/.  and  upwards,  for  goods  sold  and  delivered  by  this 
deponent  and  his  said  partner,  to  and  for  the  use  of  the 
said  Thomas  Holyland.^* 

The  solicitor  however  persisted  in  striking  the  docket, 
which  the  secretary  of  bankrupts  allowed,  stating  how- 
ever that  it  must  be  on  tha  responsibility  of  the  solicitor, 
and  subject  to  the  decision  of  the  Lord  Chancellor. 

A  docket  was  afterwards  struck  on  the  petition  oi  HiU; 
but  the  secretary  refused  to  issue  a  fiat  to  either  party, 
until  the  opinion  of  the  Lord  Chancellor  was  known. 

It  was  now  insisted  in  support  of  the  motion,  that  the 
first  docket  could  not  under  such  circumstances  be  con- 
sidered to  have  been  struck,  when  the  second  docket 
papers  were  presented  at  the  office ;  and  that  the  Man- 
chester bank  were  the  first  legal  applicants  for,  and  were 
consequently  entitled  to  the  fiat. 

Mr.  Stoamton,  in  opposition  to  the  motion,  contended 
that  the  latter  part  of  the  affidavitj  stating  that  the  debt 
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was  due  for  goods  supplied  to  the  deponent  and  his 
partner  was  sufficient.  [The  Lord  Chancellor.  Would 
it  then  be  sufficient  to  omit  the  first  part  of  the  affidavit?] 
No;  but  the  latter  part  affi>rds  sufficient  explanation  of 
the  former  part. 

The  Lord  Chancellor  said^  the  Court  could  make 
no  inferences  to  explain  an  affidavit ;  and  that  as  there 
was  no  affidavit  of  debt  in  support  of  Wood  and  Milner's 
petition^  which  could  be  considered  sufficient^  or  on 
which  an  indictment  for  perjury  would  lie,  the  officer 
could  not  properly  strike  the  docket^  and  had  not  in  fact 
done  so,  all  that  took  place  being  expressly  subject  to 
the  risk  arising  from  the  informality  of  the  affidavit.  If 
no  docket  had  subsequently  been  struck,  a  fresh  affidavit 
might  have  been  permitted  to  be  sworn ;  but  the  party 
who  struck  a  docket  on  the  same  day  was  entitled  to  a 
fiat,  unless  another  docket  had  been  already  struck  (a). 


1842 


£x  parte 
Hill. 


Ex  parte  Henry  Byrom. — In  the  matter  of  Henry 

Byrom. 

iHIS  was  a  petition  of  the  bankrupt,  who  had  obtained 
his  certificate,  to  expunge  a  proof  that  had  been  made 
upon  a  guarantee  given  by  the  bankrupt,  on  the  ground 
that  the  agreement  for  the  guarantee  was  not  stamped 
when  the  proof  was  made. 

Mr.  Calvert  was  in  support  of  the  petition. 

Vice-Chancellor  Knight  Bruce  C.  J. — I  cannot 
aay  that  this  instrument  requires  a  stamp,  unless  I  see 

(a)  See  Ex  parte  Thorp,  3  Mont.  &  A.  395 ;  aind  R€  Lees,  3  Deac.  36, 
&  C,  which  seem  to  be  overruled  by  the  above  case* 


Wettmimter, 
November  19. 

and 
Lincolri't  Inn, 
December  12. 

A  proof  will  not 
be  ordered  to  be 
expunged, 
merely  because 
the  iDstrument 
on  which  the 
proof  was  made 
required  a 
stamp. 
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184£. 


£z  parte 
Byeom. 
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the  act  of  parliament  imposing  the  stamp.  The  Court  is 
not  bound  to  know  by  rote  the  schedule  of  the  stamp 
act.  I  must  therefore  be  furnished,  with  proofs  that  this 
particular  instrument  requires  a  stamp ;  and,  for  that 
purpose,  the  case  must  stand  over  until  I  am  furnished 
with  the  act  of  parliament. 

Mr.  Anderdon^  contra. 


Diomber  12. 


Mr.  Calvert,  before  the  Court  rose,  having  handed 
up  the  stamp  act  to  his  Honour,  submitted,  that  by  ex- 
punging the  proof  the  creditor  could  not  again  apply 
to  prove,  without  procuring  the  proper  stamp  to  be  affixed 
to  the  instrument;  and  the  assignees  would  on  that 
occasion  be  able  to  enter  into  all  the  particulars  relating 
to  the  guarantee,  in  order  to  prevent  the  proof  from  being 
received  to  the  extent  to  which  it  was  already  admitted. 

The  Chief  Judge. — It  seems  to  me,  that  to  expunge 
the  proof  merely  for  want  of  a  stamp,  would  be  a  pro- 
ceeding perfectly  futile;  for  the  creditor  has  only  to 
apply  at  the  stamp  office  tp  have  the  proper  stamp  affixed 
to  the  instrument,  to  enable  him  to  prove  on  it  again. 
If  you  can  furnish  me  with  some  evidence,  that  this  debt 
may  be  reduced  in  substance,  or  that  an  inquiry  is 
necessary,  you  may  have  leave  to  amend  your  petition 
for  that  purpose.  But,  as  the  application  now  stands,  I 
must  decline  to  interfere. 

His  Honour  mentioned  the  case  again  to  day,  when 
the  counsel  for  the  petitioner  having  declined  to  amend 
the  petition,  it  was 

Dismissedi  with  costs. 
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Ex  parte  Henry  Byrom.—  In  the  matter  of  Henry         Wv%^ 

Byrom. 

Westmintter, 

This  was  a  petition  of  the  bankrupt  against  an  assignee,  j^^^^^ 
charging  him  with  improper  conduct,  in  selling  a  rever-  ^^^^^i "  *°f 
nonary  life  interest  of  the  bankrupt  in  the  sum  of  8000Z.  »n  assignee  in 

selling  a  rever- 

at  a  lower  price  than  ought  to  have  been  obtained  for  it;  sionary  interest 

of  the  baoknipt, 

and  with  negligence,  in  not  taking  proper  steps  to  recover  and  as  to  his 

A       J  f-x     3  til  fl  mi  .  .  diligence  in 

two  debts  due  to  the  bankrupt  s  estate.  The  petitioner  endeavouring  to 
alleged,  that  the  assignee  made  no  attempt  whatever  to  debts. 
recover  a  debt  due  from  Fairchugh  and  WycUt,  in  con- 
sequence of  which  the  debt  was  lost,  Fairchugh  having 
become  a  bankrupt,  and  Wyatt  an  insolvent.  That 
Fairchugh  and  Wyatt  were  in  such  circumstances  at  the 
date  of  the  fiat,  30th  December  1839,  that  if  the  assignee 
had  proceeded  with  due  diligence,  the  whole  debt,  or  a 
great  part  of  it,  might  have  been  recovered.  And  that  if 
proper  proceedings  had  been  taken  by  the  assignee 
against  another  debtor,  named  Peter  Leicester ,  the  sum 
of  15,000/.  might  have  been  received  for  the  benefit  of  the 
estate- 

The  bankrupt  had  obtained  bis  certificate,  which  was 
dated  17th  April  1810. 

Mr.  Calvert,  in  support  of  the  petition,  relied  on  Fx 
parte  Dunman  (a),  where,  on  the  complaint  of  a  bank- 
mpt  that  by  the  mismanagement  of  his  assignees  his 
property  had  not  been  realized  for  his  creditors  to  its  fair 
extent.  Lord  Eldon  referred  it  to  the  Commissioners  to 
inquire  whether  the  property  could  have  been  sold  to  any, 
and  what  greater,  advantage. 

Mr.  Twiss,  and  Mr.  Bartrum,  for  the  assignee,  con- 
tended that  the    petitioner  had  not  shown  sufficient 

(a)  2  Rom,  66 
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1842.        grounds  for  an  inquiry;  and  that  the  utmost  received  by 
^  the  assignee  under  the  fiat  was  1800/«     The  case  cited 

Bybom.  shews  that  there  was  no  objection  to  assignees  selling 
the  bankrupt's  property  by  private  contract;  for  Lord 
Eldon  expressly  says  that  there  is  nothing  in  the  statutes 
to  prevent  them  from  doing  so^  and  that  that  mode  of 
sale  may  be  frequently  most  advantageous  for  the  cre- 
ditors. And  in  Ex  parte  Buxton  (a),  where  a  bankrupt*8 
reversionary  estate  was  offered  for  sale  by  auction^  and 
950/.  bid^  and  the  same  was  bought  in  for  1000/.  upon  a 
reserved  bidding  to  that  amount^  and  afterwards,  when 
reduced  into  possession,  sold  for  only  510/., — a  petition, 
which  under  these  circumstances  sought  to  fix  the 
assignees,  was  dismissed. 

Vice-Chancellor  Knight  Bruce,  C.  J. — It  appears 
to  me,  that  there  is  enough  stated  in  this  petition  to  call 
upon  the  assignee  for  more  assiduous  conduct.  With 
regard  to  the  alleged  debt  of  Fairclouffh  and  Wyatt,  I  am 
not  altogether  satisfied  of  the  existence  of  such  a  debt ; 
but  supposing  there  to  be  some  debt,  I  am  not  satisfied 
with  the  reasons  given  by  the  assignee  for  not  taking 
some  steps  to  recover  it  before  FairchugK's  bankruptcy, 
and  therefore  think  there  ought  to  be  an  inquiry  whether 
due  diligence  was  used  by  the  assignee.  As  to  Leicester's 
debt,  though  the  weakest  of  all  the  three  points  urged  by 
the  petitioner's  counsel,  I  think  that  this  also  should  be 
the  subject  of  inquiry.  His  Honour  then  dictated  the 
following 

Order,  that,  upon  the  petitioner  giving  sufficient 
security,  to  the  satisfaction  of  the  District  Com- 
missioner, for  the  costs  of  the  inquiry,  the  Com- 
missioner might  inquire  whether  the  reversionary 

(a)  1  G.  &  J.  355. 
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life  interest  of  the  bankrupt  in  the  sum  of  8000/.        1843. 
could  have  been  sold  in  a  way  more  beneficial  to  the       ^"^^ 

"^  £z  parte 

estate;  and  whether  the  assignee  had  proceeded  Byrom. 
with  due  diligence  to  obtain  payment  of  the  respec- 
tive debts  of  Fairclough  and  Wyatt^  and  of  P. 
Leicester  \  that  in  the  course  of  such  inquiry  both 
the  bankrupt  and  the  assignee  should  be  examined 
viv&  t70Ctf  before  the  Commissioner;  and  that  the 
Commissioner  should  be  at  liberty  to  state  Special 
circumstances;  reserving  further  directions,  and 
costs  ;  with  liberty  for  either  party  to  apply. 


Ex  parte  James  Wilson. — In  the  matter  of  Thomas 
Manley,  surviving  partner  of  Philip  Newton,  de-    jjf^"""/"*!^* 
ceased. ""** 

Lincoln**  Inn, 
T'ttto  .  .  n    1       .  I*    I  November  30. 

iHiS  was  a  petition  of  the  inspector  of  the  separate  i4.  andB..  who 
estate  of  the  bankrupt,  to  expunge  two  proofs,  which  and  c.^Thcir 
had  been  admitted  against  that  estate,  for  the  respective  Ji^'^taDSse^veral 
sums  of  967/.  fo.  lOrf.  and  2000Z.  fo^X'^hrch 

It  appeared  that  the  bankrupt,  and  one  Philip  Newton^  an^severaU  ^ 

in  his  lifetime,  had  for  some  years  carried  on  business  Pfoj?»»«  •<>  w" 

'  ^  to  D.  the 

in  copartnership  at   Bolton,   in   Lancashire.      In   the  amouptofapart- 

*  nership  debt, 

course  of  their  partnership  dealings,  they  became  largely  (iue  rrom  a.  and 

aod  J3«    The 

indebted  to  the   bank  of  Bolton;  and  at  the  time  of  note  is  signed  by 
Philip  NewtovLS  death,  which  happened  on  the  17th  as  individixals, 

but  in  their 
putnenhip  finn,  and  by  C.  the  surety.    Heldt  that  this  note  could  not  be  treated  as  the  several 
wie  of  each  one  of  the  three,  but  as  the  several  note  only  of  the  surety,  and  the  joint  note  of 
A.  aod  B. ;  and  that,  on  the  bankruptcy  of  A,,  who  had  survived  his  partner  B.,  the  holder 
of  the  note  coald  only  rank  as  a  creditor  against  the  joint  estate. 

A,  survives  B.  his  partner,  and  continues  the  business  in  the  same  firm  of  "A,  aod  B. ;"  at 
the  time  of  B.'b  death,  a  large  balance  was  owioR  by  them  to  their  bankers,  to  whom  A.,  some 
time  after  B.*8  death,  indorses  several  bills  in  the  partnership  firm  of  ^.  and  B. ;  Held,  that 
it  could  not  be  inferred  from  this  circumstance  alone,  that  the  bills  were  so  indorsed  upon  a 
partnership  transaction  of  A,  and  B.,  and  that  the  bankers  might  prove  the  amount  of  the  bills 
against  the  separate  estate  of  A. 
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1842.  November  1839^  a  considerable  balance  was  due  to  the 
Ex  parte  ^^^i  ^n  the  partnership  account.  After  Newton's  death, 
WiLsoH.  Manley  continued  to  carry  on  the  business  as  surviving 
partner,  in  the  same  firm  of ''  Manley  and  Newton^'  and 
continued  also  his  dealings  with  the  Bolton  bank,  up  to 
the  time  of  his  bankruptcy.  An  order  had  been  made 
for  keeping  distinct  accounts  of  the  joint  estate  of  the 
late  partnership,  and  of  the  bankrupt's  separate  estate ; 
and  by  the  same  Order,  the  petitioner  was  appointed 
inspector,  to  protect  the  interests  of  the  separate  creditors. 
The  proof  for  the  above  mentioned  sum  of  9672.  6s.  lOcf. 
was  founded  on  seven  bills  of  exchange,  which  had  been 
paid  by  Manley  into  the  hank,  after  Newton^s  death; 
and  which,  the  petitioner  contended,  were  pdd  in  to  the 
credit  of  the  joint  account,  and  in  part  liquidation  of  the 
balance  owing  to  the  bank  from  the  bankrupt  and  his 
deceased  partner.  These  bills  were  indorsed  by  the 
bankrupt,  in  the  firm  of  '^  Manley  and  Newton ;"  and 
the  petitioner  alleged,  that  they  had  been  received  from 
debtors  to  the  partnership,  in  payment  of  their  debts, 
and  were  paid  to  the  bank  in  part  liquidation  of  the 
partnership  debt  of  Manley  and  Newton.  The  bankers 
claimed  the  right  to  elect,  whether  they  would  prove  on 
these  bills,  as  joint  creditors  of  Manley  and  Newton,  or 
as  separate  creditors  of  the  bankrupt ;  and  the  Commis- 
sioners admitted  them  to  prove  for  the  amount  against 
the  separate  estate. 

The  other  proof  sought  to  be  expunged  was  for  the  sum 
of  2000/.,  the  amount  of  a  promissory  note  payable  to  the 
bank,  which  was  dated  the  5th  December  1838,  (some 
time  before  the  death  of  the  bankrupt*s  partner,)  and 
signed,  ^  Manley  and  Newton,*"  '^  Samuel  Newton  ;*'  the 
latter  being  the  bankrupt's  father  in  law,  who  had  signed 
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the  note^  as  surety  for  the  other  two;  and  the  note  was        1842. 


Kx  parte 


in  the  usual  form  of  a  joint  and  several  promissory  note. 

It  was  contended  by  the  petitioner,  that  this  note  could       Wiliom. 

not  be  treated  as  the  several  note  of  the  bankrupt,  so  as 

to  confer  any  right  of  proof  against  his  separate  estate ; 

and  that  it  was  nothing  more  than  the  joint  note  of  the 

bankrupt  and  his  late  partner,  given  in  the  lifetime  of 

the  latter,  as  principals,  and  the  separate  note  of  Samuel 

Newton,  as  surety  for  them  to  the  bank,  for  the  amount 

of  2000/.  on  their  joint  banking  account.    The  Commis- 

Biooers,  however,  admitted  the  bank  to  prove  for  this 

sum,  as  well  as  the  other,  against  Manki/s  estate. 

Mr.  Anderdan  was  in  support  of  the  petition. 

Mr.  Piggott,  contri^  urged,  that  the  seven  bills  for 
9SJL  6s.  lOd.  were  negotiated  and  indorsed  by  the 
bankrupt,  after  the  death  of  Philip  Newton,  and  that 
the  bankers  had  a  right  to  elect,  whether  they  would 
prove  the  amount  against  the  joint  or  separate  estate. 

Vice-Chancellor  Kmioht  Bruce,  C.  J.  A  party, 
praying  to  expunge  a  proof,  must  either  show  a  sufficient  . 
reason  (or  expunging  it,  or  for  an  inquiry.  It  appears  that 
in  this  case  Manley,  after  the  death  o(  Newton,  his  form» 
partner,  carried  on  business  under  the  same  firm  of  Man^ 
ley  and  Newton.  It  is  not  proved,  that  these  bills  had 
reference  to  any  transactions  that  took  place  during  the 
partnership.  Nothing  appears  in  this  case,  but  that  A. 
carries  on  business  under  the  firm  of  ^.  and  B.,  after 
the  death  of  J3.  his  partner.  How  am  I  to  infer  from  this 
mere  drcumstanoe,  that  his  indorsing  bills  in  the  name 
of  A.  and  B.  was  a  partnership  transaction  ?    These 
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ISiS.        observations  apply  only  to  the  seven  bills.     As  to  the 
^  other  part  of  the  case,  the  Court  will  now  call  upon  the 

Wilson.       respondents. 

Mr.  Piffffott,  and  Mr.  Siffffi  for  the  respondents. 
The  creditor  took  this  promissory  note  as  the  joint  and 
several  note  of  Manley  and  Newtoriy  and  the  separate 
note  of  Samuel  Newton^  the  surety.  In  Edis  v.  Bury  {a), 
it  was  heldi  that  where  an  instrument  is  made  in  terms 
so  ambiguous,  as  to  make  it  doubtful  whether  it  be  a 
bill  of  exchange  or  a  promissory  note,  the  holder  may 
at  his  election,  as  against  the  maker  of  the  instrument, 
treat  it  as  either.  So  in  the  present  case,  we  contend, 
that  if  there  be  any  doubt  whether  this  note  is  to  be 
treated  as  the  joint  note  of  Manley  and  Newton,  or  the 
separate  note  of  Manley,  the  bankers,  who  are  the 
holders  of  it«  may,  as  against  itfays/ey,  who  signed  the  note, 
treat  it  as  joint,  or  several ;  and  they  have  accordingly 
elected  to  treat  it  as  the  separate  note  of  Manley,  only. 
If  the  bankers  had  brought  an  action  against  Manley 
and  Newton,  they  might  have  pleaded  in  abatement  that 
Samuel  Newton  was  not  joined.  It  is  the  party  signing 
.  the  note,  who  renders  himself  individually  liable  to  the 
holder.  Therefore,  if  a  promissory  note,  beginning  "  I 
promise  to  pay,"  is  signed  by  one  member  of  a  firm  for 
himself  and  his  partner,  it  has  been  held,  that  the  party 
signing  is  severally  liable;  Hall  v.  Smith (b).  That 
case  shows,  that  the  party  who  signs  the  note  pledges 
his  separate  liability,  and  may  be  sued  separately.  [The 
Chief  Judge.  Are  Manley  and  Newton  mentioned  in 
the  note  as  individuals,  or  are  they  not  rather  designated 
in  their  partnership  capacity  ?]     We  submit,  that  if  one 

(a)  6  B.  &  C.  433.  (6)  I  B.  &  C.  407. 
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of  two  partners  die,  the  partnership  creditors  can,  if  the        1 S42. 
survivor  becomes  bankrupt,  prove  against  his  separate       KxDarte 
estate;  and  that  they  are  not  bound  to  come  only  against       Wilson. 
the  joint  estate  of  the  deceased   and  the   surviving 
partner. 

Mr.  Anderdan,  in  reply.  The  proof  against  the 
separate  estate,  in  the  present  instance,  is  entirely  con- 
trary to  the  Order  of  the  Court  of  Review  in  this  bank- 
ruptcy, as  to  the  marshalling  of  the  assets  of  the  joint 
and  separate  estates. 

Mr.  JP.  Bayletfy  amicus  Curice,  referred  to  Ex  parte 
Bamed  (a),  where  it  was  held  that  a  joint  creditor,  who 
sues  out  a  commission  against  ^.,  "  as  surviving  partner 
of  J3.,"  can  claim  only  against  the  joint  estate. 

The  Chief  Judge  asked  Mr.  Swanstan,  how  it  was 
as  to  the  mode  of  proof  allowed  to  be  exercised  by  a 
joint  creditor  of  two  parties,  where  one  dies,  and  the 
other  becomes  bankrupt. 

Mr.  Swanstan  said,  that  the  practice  of  Lord  Eldan 
in  such  a  case,  was  invariably  to  order  distinct  accounts 
to  be  kept  of  the  joint  and  separate  estates,  and  he  also 
referred  to  the  above  cited  case  of  JEx  parte  Bamed  (a). 

The  Chief  Judge.  The  question  is  in  this  case, 
whether  the  deceased  partner,  Newton,  was  jointly  liable 
on  this  note  with  ManUy,  or  whether  the  note  is  to  be 
treated  as  the  separate  note  of  Manley,  and  of  Samuel 
Newton.    With  respect  to  the  seven  bills  of  exchange, 

(a)  1  G.  &  J,  309. 
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1842.       it  strikes  me  that  the  proof  is  right    As  to  the  other 
Ex  TMurt        point,  I  will  consider  of  my  judgment. 

Wilson. 
Lincoln's  Inn,         ViCE- CHANCELLOR     KnIGHT    BrUCE,    C.     J. — The 

question  upon  this  petition,  which  was  to  expunge  a 
proof  against  the  separate  estate,  arises  on  a  promissory 
note  in  these  terms; 

''We  jointly  and  severally  promise  to  pay  to  the  bank 
of  Bolton  on  demand,  the  sum  of  SOOOl.  for  value  re- 
ceived. ManUy  and  Newton, 

Samuel  Newton. 

Two  of  the  parties,  whose  note  it  is,  are  alive ;  the 
third,  namely  Philip  Newton,  one  of  the  partnership 
firm  of  Manley  and  Newton,  which  was  composed  of 
himself  and  the  bankrupt,  died  before  the  bankruptcy. 
The  Commissioners  were  of  opinion,  that,  by  the  effect 
of  the  words  ''joint  and  several,*'  there  was,  in  addition 
to  the  joint  liability  of  the  three,  a  several  liability  of  each 
one  of  the  three,  but  not  a  joint  liability  of  the  two  part- 
ners, living  the  three.  And,  if  this  had  been  an  ordinary 
case  of  a  joint  and  several  promissory  note  by  three 
persons,  I  should  readily  have  agreed  with  them.  But 
here,  the  promissory  note  having  been  given  to  secure  a 
debt  due,  or  to  become  due,  from  the  partnership  of 
Manley  and  Newton,  who  were  joined  in  the  note  by 
Samuel  Newton,  the  other  party  to  it,  as  their  surety, 
and  having  been  signed  by  the  bankrupt  and  Philip 
Newton,  or  by  one  on  behalf  of  both  of  them,  not  as 
individuals,  but  in  the  style  merely  of  their  firm,  I  think 
it  is  the  true  construction  of  the  instrument  to  say,  that 
it  was  not  the  several  note  of  each  one  of  the  three,  but 
was  the  several  note  of  the  surety,  Samuel  Newton^ 
and  the  joint  note  of  the  bankrupt  and  Philip  Newton* 
It  may  also  have  been  the  joint  note  of  the  three ;  but 
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with  that  we  at  present  have  nothing  to  do.     It  follows^        1 84?. 
if  I  am  rights  that  it  is  only  as  the  surviving  partner  of      j.^  ^^ 
his  firm,  that  the  bankrupt  became  severally  indebted       Wilson. 
upon  the  note;  and  the  proof  therefore  must  rank,  for 
the  purposes  of  dividend^  among  the  partnership  debts^ 
and  not  among  those,  which  in  the  lifetime  of  his  partner 
were  merely  the  separate  debts  of  Manley,  or  which 
were  incurred  by  Manley  after  the  death  of  Philip 
Newton. 


Ex  parte  James  Dilworth  and  John  Dilworth.— In 
the  matter  of  Edward  Barnard  Holland. ^ 

Novtmber  21. 

This  was  the  petition  of  creditors  that  a  dividend  Where  a  credit 
already  declared  might  be  rescinded,  and  that  they  might  adTerten!^,  '°* 
be  permitted  to  prove  under  the  fiat.    At  the  issuing  of  aruwfinaUWi- 
the  fiat,  on  the  15th  October  1841,  the  petitioners  claimed  fh" CouT^% 
to  be  creditors  for  76H.  16*.  5d.  for  goods  sold  and  Jijj'^fi^if* 
delivered  and  money  lent.    On  the  21st  December  1841,  "««*i°»  '<>'*!>»* 

"^  purpose,  at  his 

they  proved  for  only  a  part  of  their  debt,  namely,  for  the  o^n  <^^^»  and 

*  .^       »  ^  "  ^        ^jU  rescind  the 

sum  of  350/. ;  and  the  reason  they  assigned  for  not  proving  former  dividend, 

,  .    ,  ,1  ,        .  .        .        80,  however,  as 

the  remainder  was,  that  they  were  not  then  in  a  situation  not  to  distnrb 
to  do  so,  in  consequence  of  a  bill  of  exchangie  having  madetothe 
been  negotiated  by  them,  and  being  then  outstanding.  Uve  already^ 
The  petitioners  alleged,  that  they  had  afterwards  taken  ™^*^®*'  **• 
up  this  bill,  since  which  there  was  no  meeting  for  the 
proof  of  debts  until  the  19th  September  184S,  when  a 
final  dividend  of  Is.  1 1  id,  in  the  pound  was  declared ;  and 
that  by  some  inadvertence  no  person  appeared  on  behalf 
of  the  petitioners  to  prove  for  the  remainder  of  their  debt, 
amounting  to  the  sum  of  411/.  16s.  5d,     On  the  day 
after  the  dividend  was  declared,  the  petitioners  gave  notice 
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1842.        iQ  ^)ie  assignees  of  their  claim  for  this  further  sum,  and 
Ex  parte       that,  having  omitted  by  mistake  to  attend  the  dividend 
meeting,  it  was  their  intention  to  apply  for  an  order  to 
prove ;  and  they  gave  them  notice  not  to  pay  the  dividend, 
until  the  result  of  the  application  was  known. 

Mr.  Bacon  appeared  in  support  of  the  petition. 

Mr.  Spence,  contra.  The  omission  to  prove  proceeded 
from  the  laches  of  the  petitioners,  and  afforded  no  ground 
for  the  prayer  of  this  petition.  In  a  case  of  this  kind 
which  occurred  before  Sir  George  Rose,  he  refused  to 
disturb  a  former  dividend. 

Vice-Chancellor  Knigut  Bruce,  C.  J.— In  Ex 
parte  Day  (a),  where  a  creditor  through  accident  omitted 
to  prove  at  the  meeting  for  a  final  dividend,  the  Lord 
Chancellor  held  that  he  might  be  permitted  to  prove, 
without  disturbing  any  payment  made  by  the  assignees, 
and  placing  the  creditors  not  paid  in  the  same  situation 
as  if  he  had  originally  proved.  I  think  I  ought  to  make 
the  same  order  as  in  Ex  parte  Day,  Let  the  final  divi- 
dend therefore  be  rescinded,  and  the  petitioners  be  at 
liberty  to  call  a  fresh  meeting  for  the  purpose  of  declaring 
another  dividend;  but  the  petitioners  must  pay  all  the 
costs  of  this  application,  and  of  the  meeting;  and  the  pay- 
ment of  the  dividend  to  those  creditors,  who  received  it 
before  notice  of  this  application,  is  not  to  be  disturbed. 
His  Honour  then  directed  the  registrar,  in  drawing  up 
the  order,  to  keep  close  to  that  of  Lord  Lyndkurst  in 
Ex  parte  Day,  as  inserted  in  the  Registrar's  Book. 

(a)  Mont.  212. 
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Ex  parte  Vardy. — In  the  matter  of  Vardy.  \S42. 


Mr.  bacon  moved  that  the  officer  of  the  Court     "'"'T*'5J' 

November  22. 

might  be  directed  to  issue  out  the  bankrupt*s  certificate^  Certificate 
in  order  that  it  might  be  inserted  in  the  Gazette.     The  ll^ce*!  but  not 
certificate  had  been  signed  by  the  requisite  proportion  of  5  ^q  vici!*c! 
creditors  and  by  the  Commissioner  before  tlie  11th  of  ^??' ?fj;;^ '°^° 

^  operation ; 

November,  the  day  on  which  the  statute  5  &  6  Vict.  c.  ™^'  efficient 

'  "^  under  the  new 


122.,  came  into  operation;  but  a  doubt  had  arisen  in  the  wt,  and  allowed 

*^  accordingly. 

office,  whether  the  certificate  under  these  circumstances 
would  be  valid,  or  whether  a  new  certificate  ought  not  to 
be  obtained  under  the  provisions  of  the  new  act,  the  37th 
section  of  that  statute  providing  that  every  bankrupt, 
who  shall  have  conformed  in  manner  therein  mentioned, 
shall  be  discharged  from  debts,  claims,  and  demands 
proveable  under  the  fiat,  in  case  he  shall  obtain  a  certi- 
ficate signed  and  allowed,  and  subject  to  the  provisions 
thereinafter  mentioned ;  and  that  no  certificate  shall  re- 
lease or  discharge  him,  unless  obtained,  allowed,  and 
confirmed,  according  to  such  provisions,  with  a  proviso 
that  nothing  therein  contained  shall  afliect  the  validity  of 
any  certificate  allowed  by  the  Lord  Chancellor  or  Court 
of  Review,  previous  to  the  commencement  of  the  act. 

The  circumstance  of  this  last  proviso  being  confined 
to  certificates  which  had  been  actually  allowed,  occa- 
sioned the  doubt.  The  fiat  issued  on  the  9th  of  Sep- 
tember ;  the  bankrupt  passed  his  last  examination  on  the 
28th  of  October ;  and  on  the  10th  of  November  the  cer- 
tificate was  signed  by  the  Commissioners. 

Vice-Chanc£llor  Knight  Bruce,  C.  J.,  after  reading 
the  act,  said  he  entertained  no  doubt  on  the  subject, 
except  such  as  was  occasioned  by  the  doubts  of  others, 
and  made  the  Order  for  the  certificate  to  issue. 

VOL.  III.  F 
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1842. 


Ex  parte  Peter  Mudie. — In  the  matter  of  William 

Westmintter, 

November  23,  JAMES. 

24  and  28, 

Feb.  20*^843.  THIS  was  a  petition  of  rehearing.  The  petition  upon 
A  judgment  ere-  the  original  hearing  was  dismissed  with  costs,  the  only 
having  taken  the  dispute  then  being  as  to  the  facts  of  the  case ;  except  as 
rupunexecu-  '  regarded  a  short  point  of  practice,  with  reference  to 
ba^nk^Jtcy!^*  which  the  casc  is  reported,  ante,  vol.  2,  p.  490. 
priswi^tiu  he  is  Upon  the  dismissal  of  the  original  petition,  leave  was 
hiTcenfficate  8^^^^  *o  ^'^  another,  to  bring  the  case  more  fully  before 
cannot  prove      ^\^q  Court,  upon  payment  of  the  costs  of  the  former  pro- 

under  the  bank-  ^     m^       m.    ^ 

raptcy.  ceedings.    The  present  petition  was  accordingly  pre- 

ther  a  final        sented,  and  it  prayed  for  the  admission  upon  the  pro- 
judgment  by 
default,  not  ob-  cccdings  of  a  proof  which  had  been  tendered  by  the 

tmnftfi  ov  col— 

lusion,  but  ad-    petitioner  as  a  judgment  creditor. 
could ^noT have        ^^^  judgment  was  entered  up  as  long  since  as  I8S3, 
the  debtw  1^'  *  ^^^f  according  to  the  petitioner's  case,  under  the  following 
mained  solvent,  circumstances.    The  father  of  the  bankrupt  on  his  death 

may  be  im«  ^ 

peached  under    y^^A    and  when  about  to  make  a  will,  was  induced  to 

his  bankruptcy, 

on  a  proof  being  forbear  doing  so,  upon  the  faith  of  a  promise  made  by  the 

tendered  upon  It.  . 

But  if  the       bankrupt,  who  was  the  eldest  son,  that  he  would  provide 

judgment 

were  obtained     for  his  sisters,  by  paying  each  of  them  50/.  per  annum, 

under  such  cir*  . 

cumstances  as    while  single,  and  a  sum  of  500/.  on  marriage.    One  of 

would  have  been 

a  ground  fur  the  the  sisters  was  the  wife  of  the  petitioner ;  and  in  execution 
Court*of°Riuity  ^f  this  engagement  the  bankrupt,  as  it  was  alleged, 
cntioMhos^d  ^'Sned  and  delivered  to  the  petitioner  certain  bills  of 
a'sufficicnt'ob!  ^^^hange  in  the  usual  form,  except  that  the  consideration 
jection  to  the      ^^g  thus  expressed : — "  For  value  received  in  my  wife's 

proof,  although  ^  '^ 

the  debtor  may     fortune." 
have  omitted  to 

make  a  legal  de-      These  bills  not  being  paid  when  due,  the  petitioner 

fence  which  he 

had  to  the  action,  Commenced  an  action  in  18S2  against  the  bankrupt  upon 

and  although 

(under  such  cir-  them,  and  recovered  the  judgment  now  in  question, 

cumstances  as 

those  of  the  present  case)  nearly  twenty  years  have  elapsed  since  the  judgment  was  obtained. 
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upon  which  the  bankrupt  afterwards  brought  a  writ  of       1842. 
error;  but  a  nonpros  was  signed  on  April  34th  1823.  e^^ 

The  petitioner  then  caused  the  bankrupt  to  be  taken       Mvdib. 
in  execution  upon  the  judgment,  and  in  June  1823, 
while  he  was  in  prison,  the  commission  of  bankrupt 
issued. 

According  to  the  statement  in  the  petition,  the  peti- 
tioner,  acting  upon  the  advice  of  his  solicitor,  declined  to 
prove  his  judgment  debt  under  this  commission;  but 
afterwards,  in  1834,  when  the  bankrupt  had  obtained  his 
certificate^  and  had  been  discharged  from  prison,  the 
petitioner,  having  no  longer  any  reason  for  not  proving, 
applied  to  prove  upon  the  judgment,  whereupon  the 
Commissioners  refused  to  admit  the  proof. 

According  however  to  the  evidence  produced  on  behalf 
of  the  respondents,  the  bills  of  exchange  on  which  the 
judgment  was  obtained,  were  made  use  of  fraudulently, 
having  been  blank  acceptances  delivered  by  the  bankrupt 
to  the  petitioner,  for  the  purpose  of  his  getting  them 
discounted,  and  paying  over  the  money  to  the  bankrupt, 
and  not  for  the  purpose  stated  by  the  petitioner. 

The  objections  to  the  proof  were, 

First  That  the  petitioner,  by  keeping  the  bankrupt  in 
prison  till  he  obtained  his  certificate,  had,  in  substance, 
elected  not  to  come  in  under  the  commission. 

Secondly.  That  the  judgment.had  been  obtained  on 
bills  of  exchange,  for  which  no  consideration  had  been 
given. 

Thirdly.  That,  besides  the  want  of  consideration,  the 
bills  were  given  for  a  specific  purpose,  and  that  the  action 
brought  upon  them  was  a  breach  of  trust,  and  a  fraud. 

In  answer  to  these  objections,  the  petitioner  con- 
tended, first,  that  he  had  not  elected,  having  in  fact 

f2 
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1842.        taken  the  bankrupt  in  execution  before  the  date  of  the 
^^       commission ;  secondly,  that  the  judgment  was  conclu- 

MoDiB.       sive,  and  could  not  be  questioned ;  and  thirdly,  that  there 
was  a  suflScient  consideration  for  the  bills. 

The  petitioner  further  contended,  that  if  no  considera- 
tion was  proved,  the  want  of  it  could  not  be  taken 
advantage  of  now,  being  a  good  legal  defence,  if  a 
defence  at  all,  and  not  having  been  brought  forward  at 
the  trial.  With  respect  to  the  last  objection  made  to  his 
proof,  the  petitioner,  denying  the  facts  stated  on  the  other 
side,  contended  also  that  the  objection  was  substantially 
the  same  as  the  preceding,  and  amounted  to  a  statement 
of  a  want  of  consideration,  which,  if  it  could  have  been 
established,  would  have  been  a  good  defence  at  law. 

He  contended  moreover  that  it  was  too  late,  after  so 
many  years,  to  attempt  to  set  aside  an  adverse  judgment 
on  equitable  grounds. 

Mr.  Anderdon,  and  Mr.  Hallet,  in  support  of  the  peti- 
tion. As  to  the  first  point.  The  petitioner  is  entitled  to 
prove,  unless  he  has  elected  not  to  proceed  under  the 
commission.  Now,  taking  the  debtor  in  execution  before 
the  commission  issued,  cannot  be  an  election*  Ex  parte 
CundeU{a\  Ex  parte  Knowell  (6),  Ex  parte  Frith  (c), 
shew  that  keeping  the  bankrupt  in  custody  is  not  an 
election,  unless  when  he  is  taken  after  the  commission 
has  issued.  An  analogy  may  be  derived  from  the  law  as 
to  executions  against  the  goods  of  a  debtor,  21  Jac.  1,  c. 
24,  according  to  which  an  execution  may  be  had  against 
the  goods  of  a  debtor,  notwithstanding  the  body  has  been 
taken,  if  the  debtor  die  in  custody.    So  here,  if  the  body 

(a)  6  Vet.  446.  (e)  1  Gl.  &  J.  166. 

(6)  13  Ves.  193. 
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is  taken  out  of  the  custody  of  the  creditor,  he  must  gain        lS4i, 

8  remedy  against  the  property.     In   Ex  parte  Good-       £,  p^^e 

fnan  (a),  the  bankrupt  was  taken  in  execution  before  the 

fiat,  and  the  action  becoming  abated  afterwards  by  the 

death  of  the  creditor,  the  executrix  of  the  creditor  was 

admitted  to  prove.    There  being  no  preliminary  objection 

to  the  proof,  the  judgment  is  conclusive ;  there  is  no  case 

in  which  the  Commissioners  have   been   permitted   to 

unravel  a  matter  wound  up  by  a  judgment  in  an  adverse 

action ;  Assignees  of  Gardner  v.  Shannon  (ft).     Ex  yarte 

ButterfiU(c),  which  may  be  cited  on  the  other  side, 

was  a  case  of  a  verdict  not  ripened  into  a  judgment,  and 

Lord  Eldon  there  expressly  draws  the  distinction  between 

the  two   cases.      And   Protheroe  v.   Forman{d)y  and 

Harrison  v.  Nettleship  (e),  establish  that  a  party,  who 

omitted  to  make  a  defence  which  he  had  at  law,  cannot 

be  relieved  in  equity.     If  the  contract  were  voluntary  in 

the  first  instance,  a  judgment  upon  it  might  nevertheless 

be  valid.     Lee  v.  Muggeridge  ( /*),  Stiles  v.  Attorney 

General (g)f  Blount  s.  Doughty  {hy    But  the  evidence 

here  shews  that  the  promise  was  not  merely  voluntary, 

bat  one  which  might  have  been  enforced ;  Draheford  v. 

Wilhs{i),  Chamberlain  v.  Agar{k), 

Mr.  Russell^  and  Mr.  Greene,  for  the  assignees. 
Although  there  is  no  reported  case  upon  this  exact  point 
as  to  election,  Mr  Christian  (/)  says,  *^  If  the  bankrupt 

(•)  MonU  &  Ch.  151 ;  3  Dea.  631.  (g)  2  Atk.  154. 

(»)  2  Sel.  &  Ur.  228.  (h)  3  Atk.  484. 

(0  1  Ro.  193.  (0  3  Atk.  539. 

<d)  2  Swans.  227.  (k)  2  V.  &  B.  259. 

(f)  2  My.  &  K.  425 ;  and  lee  Abbey           (/)  Bankrupt  Law,  vol.  i.  p. 

V.  Pitch,  1  Y.  &  C.  N.  C.  262.  425, 2nd  ediu 
(/  )  5  Tamil.  30. 
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1849.  is  in  execution  at  the  suit  of  the  creditor  at  the  issuing 
£s  pwto  ^^  ^^  commission,  the  creditor  need  not  make  his  election 
Muoiv,       ^^^jj  ^j^g^^  |g  ^  dividend ;  but,  if  the  bankrupt  obtain  his 

certificate  before  that  time,  I  should  think  the  creditor 
ought  not  afterwards  to  be  permitted  to  prove ;  the  debt 
is  then  fully  discharged,  and  it  was  his  own  fault  not  to 
make  his  election  sooner."  But  the  cases  are  sub* 
stantially  authorities  to  the  same  effect,  for  they  do  not 
proceed  on  any  principle  exclusively  applicable  to  exe- 
cutions before  the  commission;  Ex  parte  Jo8eph(a).  A 
man  who  stands  aloof  from  the  commission,  and  keeps 
the  bankrupt  in  custody  as  long  as  the  law  allows  him, 
must  be  said  to  have  elected  not  to  come  in  under  the 
bankruptcy;  and  the  discharge  under  the  commission 
can  no  more  give  a  right  of  proof  to  him,  than  it  can  to 
a  creditor  who  has  taken  the  bankrupt  in  execution  after 
the  fiat.  Both  are  deprived  of  their  personal  remedy 
against  the  debtor  by  the  operation  of  the  certificate ;  and 
yet  it  has  never  been  held  that  in  the  latter  case,  that  cir* 
cumstance  entitled  the  creditor  to  go  in  under  the  fiat* 
In  Ex  parte  Goodman  (&)  the  executrix  might  have  kept 
the  bankrupt  in  custody,  but  she  elected,  as  she  was 
entitled  to  do,  before  the  certificate  was  granted,  to 
abandon  the  proceedings  at  law,  and  to  come  in  under 
the  bankruptcy.  The  act  in  force  (c),  at  the  time  of  these 
proceedings,  provided  (as  the  present  act  also  provides,) 
that  it  should  not  be  lawful  for  any  creditor,  who  had 
brought  any  action  against  the  bankrupt  in  respect  of  any 
demand  which  arose  prior  to  the  bankruptcy,  or  which 
might  have  been  proved  under  the  commission,  to  prove 
a  debt  under  the  commission  for  any  purpose  whatever, 
without  relinquishing  such  action  and  all  benefit  of  the 

(a)  1  Ro.  189.  (c)  49  Geo.  3.  c.  121.  s.  14. 

(6)  Mont.  &  C.  151 ;  3  Deac.  631. 
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same.    But  even  if  the  petitioner  were  not  estopped  from        1 8^^- 
proTingy  he  has  no  proveable  debt.    The  argument  that       ^^  ^^^^ 
the  judgment  is  conclusive,  is  disposed  of  by  Ex  parte       ^u^'** 
Bryant  (a),  and  JEx  parte  Marston  (b)»     [7%e   Chief 
Judge,    Suppose  the  case  of  a  litigated  demand  on  which 
a  verdict  is  obtained  and  judgment  given,  must  the  plain- 
tiff, in  the  case  of  a  bankruptcy,  go  through  every  step 
over  again?]  Of  course  the  Commissioner  would  consider 
those  circumstances  in  such  a  case  as  conclusive,  but  it  is 
nowhere  decided  that  he  cannot  inquire  into  the  con- 
sideration.   Here  there  is  clearly  none ;  a  mere  moral 
obligation  being  now  held  an  insufficient  consideration 
for  a  subsequent  promise ;   Eastwood  v.   Kenyon  (c). 
Bat  the  facts  of  the  case  show  that  there  are  circum- 
stances which  would  induce  a  Court  of  Equity  to  interfere ; 
and  neither  the  proceedings  at  law,  nor  any  other  argu- 
ment adverted  to  on  the  other  side,  can  prevent  those 
circumstances  from  being  taken  into  consideration  for  the 
purpose  of  negativing  the  right  to  prove. 

Mr.  AnderdoUf  in  reply. 

Cur.  adv.  vult. 

Vice-Chancellor  Knight  Bruce,  C.  J.    In  the   Uneoin'tlnn, 

November  28. 

view  which  I  take  of  this  case,  it  is  not  necesssary  to 
express,  though  I  entertain,  an  opinion  upon  the  ques- 
don  raised^  as  to  the  petitioner's  right  to  prove,  founded 
upon  the  execution, — the  petitioner's  conduct  with  re- 
spect to  it, — and  the  circumstance,  that  without  any  elec- 
tion or  consent  on  Mr.  Mudie's  part,  the  bankrupt  was, 
bj  reason  of  having  obtained  bis  certificate,  discharged 

(o)  1  V.  &  B.  211.  (c)  11  Ad.  &  El.  460. 

(fr;3M.&A.444;  3De&.79. 
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184^.  from  imprisonment  under  the  judgment;  which  is  one 
J*^^  of  the  subjects  of  dispute  in  the  case.  Nor  is  it  in 
MuDiE.  my  opinion  necessary  for  me  to  decide,  under  what  cir- 
cumstances, how  far,  or  in  what  manner,  or  whether  at 
all,  a  final  judgment  by  default,  obtained,  not  by  collu- 
sion, not  voluntarily,  but  adversely  and  in  invitumf 
against  a  person  who  afterwards  becomes  bankrupt, 
the  judgment  being  wholly  unsatisfied,  and  being  such 
and  so  obtained,  as  that  the  defendant,  if  continuing  sol- 
vent, could  not  either  legally  or  equitably  have  disputed 
it  or  opened  the  matter,  can  be  impeached  or  investigated, 
when  the  plaintifiT  tenders  under  the  bankruptcy  a  proof 
founded  upon  it.  As  to  such  a  case,  I  abstain  from 
expressing  or  intimating  any  opinion. 

The  point  upon  which  I  decide  in  the  present  case,  is 
the  equitable  invalidity  of  the  judgment. 

The  evidence  before  me  appears  to  me  to  establish, 
that  the  bills  upon  which  the  judgment  was  obtained,  and 
which  are  admitted  to  be  its  sole  ground  and  foundation, 
were  accepted  by  the  bankrupt  in  blank,  without  con- 
sideration, and  for  a  special  purpose,  namely,  for  the 
purpose  of  being  discounted  through  the  assistance  of 
his  brother  in  law,  the  petitioner,  Mr.  JUudie,  in  order  to 
raise  money  for  relieving  the  bankrupt  from  urgent 
pecuniary  pressure.  That  these  acceptances  were,  for 
this  special  purpose,  delivered  by  the  bankrupt  to  Mr. 
Mudie.  That  Mr.  Mudie  could  not.  at  least  did  not, 
procure  them  to  be  discounted.  That  the  purpose,  for 
which  alone  he  received  them,  was  not  fulfilled.  That 
continuing  in  his  hands,  he  consequently  held  them,  in 
substance  and  effect,  directly  as  a  trustee  of  them  for  the 
bankrupt.  That  the  action  brought  upon  them  by  Mn 
Mudie  against  the  bankrupt,  was  brought,  in  effect,  in 
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breach  of  trust.     That  a  Court  of  Equity,  having  an        1843. 


£x  parte 


application  made  to  it  in  a  proper  manner  by  the  bank- 
nipt,  and  having  the  facts  before  it,  would  have  re-  Mudie. 
strained  the  action,  by  injunction  on  equitable  grounds. 
That  under  such  circumstances,  the  bankrupt,  whether 
able  or  not  able  effectually  to  make,  was  not  bound  to 
make,  his  defence  at  law.  That  consequently  the  judg- 
ment, however  final  at  law,  did  not  bar  or  preclude  the 
bankrupt  from  equitable  relief  against  it.  That,  having 
regard  to  his  state  of  embarrassment  and  distress,  and 
the  other  circumstances  in  evidence,  such  a  length  of 
time  had  not  at  the  time  of  his  bankruptcy  elapsed 
since  the  judgment  had  become  final  at  law,  as  to  pre- 
clude his  equitable  title  to  relief;  and  that  therefore  the 
jurisdiction  in  bankruptcy,  being  equitable  as  well  as 
legal,  is  bound  to  reject  any  proof  tendered  on  the  foun- 
dation of  such  a  judgment. 

What  I  have  said  of  the  judgment  disposes  as  far  as 
my  opinion  is  concerned  of  the  bills.  It  is  said,  how- 
ever, that  independently  of  the  bills,  and  independently 
of  the  judgment,  there  is  a  right  of  proof,  founded  on  an 
alleged  promise  on  the  part  of  the  bankrupt  to  pay  Mrs. 
Mudie  500/.  upon  her  marriage.  The  reference  made 
in  the  body  of  the  bills,  in  the  handwriting  of  Mr.  Mudie^ 
(who  in  the  bankrupt's  absence  filled  up  the  bills)  to  her 
fortune,  I  pass  over.  That  is  a  circumstance,  by  which 
if  any  party  or  interest  is  prejudiced,  that  party  or  in- 
terest is  not  the  bankrupt,  or  the  ban^upt's  estate. 
Upon  the  evidence,  I  am  of  opinion,  that  the  bankrupt 
never  intended  the  bills  to  have  the  least  bearing  upon 
that  alleged  promise  or  fortune,  or  the  least  reference  to 
any  such  matter ;  and  that  it  is  not  established,  that  the 
bankrupt  ever  came  under  any  binding  contract,  or 
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enforceable  obligation  to  pay  that  or  any  other  sam  to 
Mrs.  Mudie,  on  her  marriage^  or  otherwise* 

I  must  therefore  dismiss  the  petition;  and  having 
regard  to  what  has  already  taken  place  before  the  Court 
of  Review^  to  the  length  of  time  that  has  elapsed  since 
the  bankruptcy,  and  to  the  other  circumstances,  I  con- 
sider myself  bound  to  dismiss  it  with  costs. 

By  doing  so,  however,  I  do  not  mean  to  decide,  that 
at  the  bankruptcy  Mr*  Mudie  was  not  in  any  shape  a 
creditor  of  the  bankrupt.  It  is  possible,  that  the  bank- 
rupt may  then  have  been  a  debtor  to  him  for  some 
pecuniary  advance.  The  dismissal,  therefore,  will  be 
without  prejudice  to  the  right,  if  any,  of  Mr.  Mudie  to 
prove  the  debt,  if  any,  due  to  him  from  the  bankrupt  at 
the  time  of  the  bankruptcy,  in  respect  of  any  pecuniary 
advance  made  to  him,  or  on  his  account,  by  Mr.  Mudie. 

No  such  proof  has  yet  been  tendered,  no  such  case 
has  hitherto  been  made. 


1843.  The  petition  having  been  accordindy  dismissed  with 

February  20. 

Coram       costs,  the  petitioner  applied  for  another  hearing,  and 
and SirG. juSb.  this  day  having  been  appointed  for  that  purpose. 

The  petitioner  appeared  in  person,  in  support  of  bis 
petition,  and  in  the  course  of  bis  address  applied  to  see 
the  documents  and  papers  in  the  possession  of  the 
assignees. 

• 

Mr*  jRussell,  contra.  The  proceedmgs  are  in  Court, 
and  all  the  other  documents  we  have  will  be  here  in  five 
minutes. 


Sir  George  Rose.    Assuming  the  petitioner's  debt 
on  the  judgment  to  have  been  a  good  and  proveable  debt 
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at  the  time  of  the  commission  issuing,  now  nearly  twenty  1 842. 
years  ago,  (and  to  establish  this  fact,  is  the  only  use  he  £^  ^ 
can  make  of  the  documents,  if  he  had  had  them  produced  ^^^^^ 
as  he  wished,)  the  question  still  arises,  whether  under 
the  circumstances  of  this  case,  and  particularly  having 
regard  to  the  conduct  of  the  petitioner,  and  the  lapse  of 
time,  he  can  now  be  at  liberty  to  prove  as  against  the 
bankrupt's  just  creditors.  There  is  no  doubt  that  the 
rule  of  this  Court,  in  regard  to  execution  on  a  judgment, 
is,  that  if  the  execution  be  sued  out  after  the  bankruptcy, 
it  is  an  election  on  the  part  of  the  creditor  to  rely  on  his 
Iqpd  remedy,  and  not  to  seek  relief  under  the  commission 
or  fiat;  bat  if  the  execution  be  sued  out  before  the 
bankruptcy,  then  a  reasonable  time  must  be  allowed  the 
ereditor  to  make  his  election.  It  is  a  most  important 
principle  of  the  bankrupt  laws>  that  the  bankrupt  should 
coDform  in  all  things  to  the  jurisdiction  of  the  Commis- 
sioners, attend  them  personally  whenever  required,  make 
fiill  disclosure  of  his  affairs,  and  assist  the  assignees  in 
erery  way  that  is  needful  to  make  his  estate  available  for 
his  creditors,  and  pass  his  examination  in  due  course, 
and  upon  his  doing  so,  that  he  shall  be  entitled  to  his 
personal  liberty.  But  a  creditor  who  insists  on  detaining 
kis  debtor,  the  bankrupt,  in  execution,  necessarily  im- 
pedes the  bankrupt  in  these  duties  under  the  commission 
or  fiat,  and  if  he  continues  this  impediment  to  the  bank- 
rupt's jfree  agency  under  the  commission  or  fiat,  as  long 
as  the  law  will  permit,  that  is  down  to  the  time  the  cer- 
tificate operates  to  dischai^e  him,  how  can  it  be  con- 
tended that  he  does  not  elect  to  have  the  benefit  of  his 
execution,  instead  of  relief  under  the  commission  or 
fiat?  Not  only  has  this  petitioner  so  acted,  but  from  the 
time  of  such  discharge  by  the  certificate  in  1823,  he  has 
never  offered  a  proof  till  the  year  1839,  after  the  bank- 
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1842.  rupt*s  death  ;  and  this  delay  strengthens  the  conclusion 
Ex  parte  ^^  ^V  ^^^^  ^^^^  ^^®  election  was  made.  But  this  is  not 
all ;  I  find  on  the  face  of  the  petition  itself,  a  clear  election 
stated.  The  petitioner  alleges,  that,  after  the  bankruptcy, 
he  declined  to  go  in  and  prove  under  the  commission,  on 
the  advice  of  his  then  solicitor,  Mr.  Henry  Hill;  and  a 
little  farther  on,  that  in  the  year  1834,  after  the  certificate 
was  granted,  having  no  longer  any  reason  for  not  proving,  . 
he  applied  to  prove.  I  cannot  conceive  a  more  deliberate 
election  than  this.  The  creditor  elects  to  have  all  that  the 
law  will  give  him  under  his  execution,  and  now  contends 
he  is  also  entitled  to  have  the  benefit  of  that  commis- 
sion to  which  he  has  all  along  been  acting  in  opposi* 
tion.  For  these  reasons,  without  going  further  into  the 
consideration  of  the  judgment  debt,  and  for  the  sake  of 
the  argument,  admitting  it  to  be  a  good  debt  in  its  origin, 
on  which  I  give  no  opinion,  the  present  petition  must  be 
dismissed  with  costs. 

Vice-Chancellok  Knight  Bruce,  C.  J.  After  the 
able  judgment  now  delivered  by  his  Honour  Sir  George 
Rose, — ^as  to  the  grounds  of  which,  neither  on  this  occa- 
sion do  I,  nor  on  the  former  occasion  did  I,  express  any 
dissent, — it  is  unnecessary  for  me  to  consider  this  case 
further.  To  remove  the  efiect  of  my  former  judgment,  it 
is  necessary,  as  the  Court  is  on  this  day  constituted,  tliat 
both  judges  should  concur.  This  petition  must  be  dis- 
missed with  costs ;  but  the  assignees  consenting,  and  with 
the  concurrence  of  the  Court,  let  the  assignees  be  at 
liberty  to  take  their  costs  out  of  the  estate,  and  not  take 
any  proceedings  against  the  petitioner  for  their  costs, 
unless  he  present  another  petition. 
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1842. 


Ex  parte  Gore. — In  the  matter  of  Stevens.  Wettminttgr, 

_,  Novtmbtr  22. 

iHIS  was  the  petition  of  one  of  the  assignees,  stating  Form  of  Oider, 
that  the  purchaser  of  part  of  the  bankrupt's  effects  at  a  til^'^ofan^'' 
sale  under  the  fiat,  was  in  fact  an  agent  for  the  petitioner,  fn^he  dilim  of 
and  praying  that  the  sale  might  nevertheless  be  ordered  "^^5*^, ,  1^,^ 
to  be  carried  into  effect ;  or,  if  the  Court  should  think  tion  of  thebaok. 

'       '  nipt  s  property, 

proper,  that  the  property  might  be  put  up  again  for  sale  by  *"1  ^"IJ*^*]?^ 
public  auction  and  resold,  the  petitioner  ofiering  to  com-  completed,  or 

the  property  re- 
plete his  purchase  after  such  auction,  in  case  no  advance  loid. 

Stmble,  the 

was  procured  upon  his  bidding,  and  offering  to  pay  all  Coartof  Review 

bai  jurudiction 

the  costs  of  such  proceedings.  to  direct  refe- 

rancei  totbe 
CommiseioDeiB* 

Mr.  Weldf  in  support  of  the  petition,  cited  JEx  parte 
Hughes  (a)»  Ex  parte  LaceyiJ})^  Ex  parte  Hewitt  {c). 

Mr.  Russell,  and  Mr.  E.  Webster,  for  the  co-assignees, 
submitted  to  the  Order  of  the  Court,  but  denied  all  par- 
ticipation in  or  knowledge  of  the  transaction,  on  the  part 
of  their  clients. 

Vice-Chancellor  Knight  Bruce,  C.  J.  This  is  a 
case  of  a  concealed  purchase  by  one  of  the  acting  assig- 
nees in  the  name  of  a  stranger,  a  case  to  which  the 
Court  cannot  have  its  attention  called,  without  dealing 
with  it  gravely  and  seriously,  not  only  for  the  sake  of 
the  parties  concerned,  but  with  regard  to  the  interest  of 
the  public  in  general.  The  only  Order  which  I  can  at 
present  make,  will  be  to  refer  it  to  the  Commissioner,  to 
inquire  and  state  whether  it  will  be  for  the  interest  and 

(•)  6  Vet.  617.  (e)  2  M.  &  A.  447. 

(6)  6  Yes.  625. 
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184S.  benefit  of  the  estate,  to  adopt  the  sale  to  Gere  and 
Ez  parte  Roberts  or  either  and  which  of  them,  and  also  whether  it 
will  be  for  the  interest  and  benefit  of  the  estate,  that  the 
two  lots,  or  either  and  which  of  them,  should  be  offered 
for  sale  again  in  any  and  what  manner,  on  the  principle 
of  holding  the  petitioner,  or  his  agent,  to  the  purchase  of 
the  lot  or  lots,  if  a  greater  price  should  not  be  obtained. 
And  the  Commissioner  must  inquire  and  state,  whether 
the  estate  of  the  bankrupt  has  sustained  any  and  what 
loss  or  damage,  by  reason  or  in  consequence  of  the 
purchase  of  the  two  lots,  or  either  and  which  of  them,  in 
the  name  of  the  petitioner,  and  his  agent,  or  either  and 
which  of  them ;  and  must  also  state  what  course  in  his 
opinion  it  will  be  most  for  the  benefit  of  the  estate  to 
take,  with  regard  to  the  two  lots  respectively*  He  most 
also  inquire  and  state  when  first  the  petitioner's  co- 
assignee  knew,  or  had  reason  to  believe  or  suspect,  that 
the  petitioner  was  the  real  purchaser;  and  the  Commia- 
sioner  must  be  at  liberty  to  proceed  de  die  in  diem. 
Reserve  the  question  whether  the  petitioner  ought  to  be 
continued  as  assignee,  with  liberty  to  state  special  cir- 
cumstances ;  reserve  all  costs,  including  those  of  the 
proceedings  under  this  Order,  with  liberty  to  apply* 

It  was  suggested  to  the  Court,  that  a  difficulty  had 
arisen  in  a  former  case,  upon  a  reference  being  directed 
by  the  Court  of  Review  to  one  of  the  London  Commis- 
sioners, who  was  of  opinion  that  that  Court  had  not 
jurisdiction  to  make  such  a  reference,  and  JEx  parte 
Holfe  (a)  was  referred  to ;  but  his  Honour,  after  reading 
the  report  of  that  case,  and  the  act  of  1  &  2  Will.  4.  c.  56. 
s.  2.,  said  he  did  not  at  present  entertain  any  doubt  of  the 

(a)  3  M.  &  A.  316;  2  Deac.  436. 
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jurisdiction  of  the  Court  of  Review  to  direct  such  a  refer-  1842. 

ence,  but  that  if  any  diflSculty  arose  in  the  prosecution  of  ^^^^ 

the  reference,  he  should  be  glad  to  confer  with  the  Oohb. 
learned  Commissioner  on  the  subject. 


£x  parte  Cheese. — In  the  matter  of  Cheese. 

LineoMt  Inn, 
^ -.  Nov.  26. 

Mr.  TRIPP  moved  that  an  affidavit  might  be  taken  The  Court  re- 
off  the  file,  which  had  been  placed  there,  with  a  view  to  an  affidavit 
found  proceedings  upon  it  under  1  &  2  Vict.  c.  110.  2Vic(?c!Vio., 
8. 8.    He  contended,  that  the  recent  enactment  6  &  6  Jhefii^on**^ 
Fic^  c.  122.  s.  11.,  was  inconsistent  with  the  8th  section  g»»nd  thatno 

'  fiat  could  issue 

of  the  1  &  8  Vict.  c.  110.,  and  therefore  repealed  it.        «J«»»"<- 

Mr.  Bacon,  in  opposition  to  the  motion,  cited  JEx 
parte  Rase  (a),  and  JSx  parte  Ferreday  (ft). 

Mr.  Tripp  in  reply. 

The  Chief  Judge  did  not  understand  the  new  enact- 
ment, as  repealing  the  former ;  but  thought  it  unnecessary 
to  decide  the  point,  as  the  objection,  taken  at  the  highest, 
was  merely  that  the  affidavit  was  useless,  and  could  not 
support  any  fiat.  A  stranger  could  not  have  an  affidavit 
taken  off  the  file,  for  impertinence  merely ;  and  it  might 
be  doubtful,  whether  taking  the  affidavit  off  the  file 
would  afiect  any  proceedings  founded  upon  it,  it  having 
been  once  filed,  according  to  the  requisitions  of  the  act 
of  parliament. 

Motion  refused. 

(a)  4  Deac.  66.  (6)  1  M.  D.  &  D.  172. 
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1842. 


Ex  parte 

ClilBIE. 

D^ctmber  7. 


The  motion  was  this  day  made  again  by  way  of  appeal 
to  the  Lord  Chancellor,  who  concurred  in  the  view  taken 
by  the  Court  of  Review,  and  refused  the  application. 

Mr.  Swanston^  and  Mr.  Tripp,  in  support  of  the 
motion. 


Mr.  Bacon,  contra* 


Lineoin*t  tnn, 

Nov.  ^  4  30, 

and 

Dtetmber  5, 


Ex  parte  William  Riddell  and  others. — In  the  matter 
of  William  Smith  Batson,  John  Wilson,  and  John 
Langhorne. 


aSaviDgs^Baok!  THE  petitioners  were  the  trustees  of  the  Berwick  and 
^''^^Y/j^*?^*;^  Tweedmouth  Savings  Bank,  of  which  the  bankrupt 
the  usaal  bood    Langhome  was  the  treasurer,  and  they  sought  payment 

in  full  out  of  the  separate  estate  of  the  bankrupt  Lang- 
home,  of  a  sum  which  they  alleged  to  be  due  from  him, 
as  treasurer  of  the  Savings  Bank,  at  the  time  of  his 
bankruptcy. 

The  bank,  which  was  established  in  1816,  before  the 


of  his  duties, 
but  does  not  re- 
ceife  any 
money,  the  de- 
posits being 
paid  by  the  ma- 
nagers directly 
to  a  banking 
finn,  of  which 

a  partow!  to'the  Statutes  9  Geo.  4.  c.  92.  and  3  &  4  Will.  4.  c.  14.,  passed, 
trustees  of  the  ^*^®>  ^^^^  '^®  passing  of  those  enactments,  carried  on  in 
who  are  fllowed  conformity  with  their  provisions  (a). 

interest  upon  it. 

Butheneverthe*      (a)  The  following  were  the  clauses  relied  upon  in  the  argument  and 

less  signs  the       j^d^eni. 

return  (required  ''    ^ 

by  the  act)  to  ^  Geo.  4,  c.  92,  sect.  7.  **  Every  treasurer,  actuary,  or  cashier,  who  ah&ll 

the  Commis-  be  intrusted  with  the  receipt  or  custody  of  any  sum  of  money,  subscribed  or 
reduction  of  the  <^®P^^^  ''^r  the  purpose  of  such  institution,  or  any  interest  or  dividend 

National  Debt, 

and  thereb?  acknowledges  the  amount  of  the  balance,  standing  to  the  credit  of  the  trustees,  to  be 
monies  in  liis  hands  as  treasurer.  The  firm  become  bankrupt.  H$ld,  that  the  balance  was  in 
the  hands  of  the  treasurer,  as  treasurer,  at  hb  bankruptcy,  and  might  be  recovered  in  full  by 
the  Savings  Bank. 


and  others. 
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By  the  second  rule  of  the  bank^  it  was  provided  that        1842. 
no  person  being  a  manager,   trustee,  or  treasurer,  or       e^  arte 

RiDDXLL 

from  time  to  time  accruing  therefrom,  and  every  oflficer,  or  other  perton, 
receiving  any  salary  or  allowance  for  their  services  from  the  funds  of  any 
Savings  Banks,  unless  he  shall  already  have  given  good  and  sufficient 
Kcurity,  shall  give  good  and  sufiicient  security,  to  be  approved  of  by  not 
less  than  two  trustees  and  three  managers  of  such  Savings  Banks,  for  the 
just  and  faithful  execution  of  such  office  or  trust/' 

Sect.  8.  "All  monies,  goods,  chattels  and  effects  whatever,  and  all 
secorities  for  money,  or  other  obligatory  instruments  and  evidences,  or 
■oniments,  and  all  other  effects  whatever,  and  all  rights  or  claims  belonging 
to  or  had  by  snch  institution,  shall  be  vested  in  the  trustees  or  trustee  of  such 
institnlion  for  the  time  being,  for  the  use  and  benefit  of  such  institution." 

Sect.  10.  "  All  and  every  person  and  persons  who  shall  have  or  receive 
say  part  of  the  monies,  effects,  or  funds  of  or  belonging  to  such  institution, 
or  shall  in  any  manner  have  been,  or  shall  be  intrusted  with  the  disposition, 
Bianagement,  or  custody  thereof,  or  of  any  securities,  books,  or  papers,  or 
property  relating  to  the  same,  his,  her,  or  their  executors^  administrators, 
and  assigns  respectively,  shall,  upon  demand  made  in  pursuance  of  any 
order  of  not  less  than  two  trustees  and  three  managers  of  snch  institution,  or 
at  any  genenl  meeting  of  the  trustees  or  managers  thereof,  give  in  his,  her, 
or  their  account  or  accounts  to  the  said  trustees  or  managers,  or  to  such 
gancfal  meeting  of  such  institution,  or  to  such  other  person  or  persons  who 
shall  be  nominated  to  receive  the  same,  to  be  examined  and  allowed  or  dis- 
allowed by  the  said  trustees  or  managers  respectively,  and  shall  on  the  like 
demand  pay  over  all  the  monies  remaining  in  his  or  their  hands,  and  assign 
and  transfer,  or  deliver  all  securities  and  effects,  books,  papers,  and  pro- 
perty in  his  or  their  hands  or  custody,  to  such  person  or  persons  as  the  said 
trastees  or  managers  shall  appoint." 

Sect  46.  "  The  trustees  or  managers  of  any  Savings  Bank  shall  annually 
cause  a  general  statement  of  the  funds  of  such  Savings  Bank,  invested  in 
the  Bank  of  England  or  in  the  Bank  of  Ireland  in  the  names  of  the  Com- 
onssiooers  for  the  Reduction  of  the  National  Debt,  to  be  prepared  up  to  the 
30tb  day  of  November,  showing  the  balance  or  principal  sum  due  to  all  the 
depositors  collectively  in  such  Savings  Bank,  and  a  statement  of  the  expenses 
iaenrred,  and  stating  in  whose  hands  such  balance  shall  then  be  remaining, 
sad  every  such  annual  statement  shall  be  attested  by  two  managers,  or  two 
tmiteci,  or  by  one  manager  and  one  trustee  of  such  Savings  Bank,  and 
every  such  annual  statement  shall  be  countersigned  by  the  secretary  or 
aetnary  of  such  Savings  Bank,  and  all  such  annual  statements  shall  be 
traosmitted  to  the  Office  of  the  said  Commissioners  for  the  Reduction  of  the 
National  Debt  in  London  or  Dublin,  as  the  case  may  be,  within  six  weeks 
aext  alWr  the  20th  day  of  November  in  each  year,  and  in  case  the  trustees 

▼OL.  III.  O 
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1841^.       having  any  control  in  the  management  of  the  institution, 
^[^"^^^^       should  derive  any  benefit  from  any  deposit  made  in  the 

RiDDBLl. 

and  otbert.  gf  any  such  Savings  Bank  shall  neglect  or  refuse  to  make  out  and  transmit 
such  account  as  aforesaid,  or  in  case  any  such  trustees  shall  at  any  time 
neglect  or  refuse  to  obey  any  orders  or  directions  gi?en  by  tlie  said  CoramJa- 
Moners,  or  through  their  officer,  pursuant  to  the  directions  of  this  act,  it  shall 
and  may  be  lawful  for  the  said  Commissioners  to  close  the  account  of  the 
trustees  of  such  Savings  Bank,  and  to  discontinue  the  keeping  of  any  fortlier 
account  with  the  trustees  of  such  Savings  Bank,  and  to  direct  that  no 
further  sum  shall  be  received  at  the  Bank  of  England,  or  at  the  Bank  of 
Ireland,  from  the  trustees  of  such  Savings  Bank  to  the  aocount  of  the  said 
Commissioners,  until  such  times  as  such  Commissioners  shall  think  fit: 
Provided  always,  that  it  may  be  lawful  for  the  said  Commisaieners  to  re-op«ii 
such  account,  and  to  allow  the  growing  interest  of  such  account  daring  the 
time  of  such  discontinuance,  and  to  authorize  the  roceipt  of  money  at  the 
Bank  of  England  or  Ireland,  whenever  suoh  Conunissioneis  shaU  think  fit 
to  do  so." 

Sect.  47.  "  The  trustees  or  managers  of  every  such  Savings  Bank  ahaU 
cause  a  duplicate  of  every  such  annual  statement,  accompanied  by  a  list  of 
the  trustees  and  managers  of  such  institution,  for  the  time  being,  attested 
and  countersigned  as  aforesaid,  to  be  publicly  affixed  and  exhibited  in  some 
conspiciums  part  of  the  office  or  place,  where  the  deposite  of  such  Sannga 
Bank  are  usually  received,  for  the  information  of  all  persons  making  deposite 
therein,  and  every  such  duplicate  shall  from  time  to  time  remain  so  affixed 
and  exhibited,  until  the  ensuing  annual  statement  shall  in  like  manner  be 
affixed  and  exhibited  as  aforesaid ;  and  every  depositor  shall  be  entitled  to 
receive  from  the  said  institution  a  printed  copy  of  suoh  annual  statement, 
on  payment  of  one  penny." 

The  28th  section  of  3  &c  4  Will,  4.  c.  14.,  provides,  that  if  any  person, 
already  appointed  under  tlie  provisions  of  the  act  of  the  9  Geo,  4.,  or  who 
might  thereafter  be  appointed  to  any  office  in  a  Savings  Bank,  or  in  a  Society 
established  under  this  act,  and  being  entrusted  with  the  keeping  of  the 
accounte,  or  having  in  his  hands  or  possession,  by  virtue  of  his  said  office  or 
employment,  any  monies  or  effeete  belonging  to  such  Savings  Bank  or  Society, 
or  any  deeds  or  securities  relating  to  the  same,  shall  die  or  become  a  bank* 
nipt,  or  be  placed  in  certein  other  described  situations,  '*  his  executors,  admi- 
nistrators or  assignees,  or  other  persons  having  legal  right,  or  the  sheriff  or 
other  officer  executing  such  process,  shall  within  forty  days  after  demand 
made  by  two  of  the  trustees  of  the  said  Savings  Bank  or  Society  as  aforesaid, 
deliver  and  pay  over  all  monies  and  other  things  belonging  to  such  Savings 
Bank  or  Society  to  such  person  as  the  said  trustees  shall  appoint,  and  shall 
pay  out  of  the  estates,  assete,  or  effeete  of  such  person,  all  sums  of  money 
remaining  due,  which  such  person  received  by  virtue  of  his  said  office  or 
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bftDk^  or  receive  any  emolument^  allowance,  or  salary        1842. 
directly  or  indirectly,  beyond  his  actual   expenses  for       £,  parte 
the  purposes  of  the  institution.  Sd^AenL 

The  4ih  rule  provided,  that  the  trustees  should  have 
the  superintendence  of  the  manner  in  which  the  several 
other  office  bearers  execute  tUeir  duties,  and  in  par- 
tieahur  should  see  that  the  investments  both  as  to  time 
ind  amount  were  properly  made,  the  accounts  regularly 
prepared  and  audited,  the  annual  statements  duly  made 
oat  and  transmitted,  and  the  stated  meetings  called,  and 
that  they  should  have  power  to  call  a  special  meeting 
when  they  should  deem  it  necessary.  Another  rule  pro- 
vided, that  whenever  the  balance  in  the  treasurer's 
hands  should  exceed  SOO/.,  so  much  of  the  amount  above 
200/.  as  the  trustees  should  direct,  should  be  forthwith 
invested  in  the  Bank  of  England,  in  the  manner  pre« 
leribed  by  the  act  of  parliament. 

Before  the  appointment  of  Langhome  as  treasurer,  the 
dien  trustees  and  managers  of  the  Savings  Bank  had  an 
account  with  Messrs.  Batson^  Reeds,  Berry  &  Co.,  who 
carried  on  business  as  bankers  at  Berwick  upon  Tweed, 
and  the  account  was  entitled  ^'  Berwick  and  Tweedmouth 
Savings  Bank."  Afterwards,  in  1818,  the  bankrupt  Zan^- 
iame  became  a  partner  in  the  banking  firm,  and  was  subse- 
quently appointed  to  the  ofBce  of  treasurer  of  the  Savings 
Bank,  entering  upon  that  occasion  with  one  Mr.  Wilson, 
as  a  surety,  into  a  bond  as  required  by  the  act,  whereby 

aapIojiDciit,  before  any  other  of  his  said  debts  are  paid  or  satisfied,  or  before 
the  noMy  directed  to  be  levied  by  such  process  as  aforesaid  is  paid  o?er 
to  the  party  iBsniDg  soch  process." 

The  2l2nd  section  provides,  "  That  whenever  it  shall  appear  in  any  annual 
statement,  that  any  sum  of  money  of  or  belonging  to  a  Savings  Bank  is  in 
the  haadt  of  any  treasurer  or  other  person,  the  said  annual  statement  shall 
be  accompanied  with  a  certificate,  signed  by  such  treasurer  or  other  person, 
that  the  ram  of  money  therein  mentioned  is  in  his  possession." 

a2 
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1842  they  bound  themselves  to  the  town  clerk  of  Berwick 
Ex  pane  "po*^  Tweed  in  the  sum  of  1000/.,  conditioned  to  be  void, 
RiDDELL  jf  Langhorne  should  during  his  continuance  as  treasurer 
to  the  Savings  Bank  faithfully,  honestly,  diligently,  and 
carefully  execute,  perform,  and  discharge  the  service  or 
office,  according  to  the  rules  and  regulations  of  the 
Savings  Bank,  and  also  if  Langhorne^  or  his  executors, 
administrators,  and  assigns,  should,  upon  demand  made 
in  pursuance  of  any  order  of  not  less  than  two  trustees 
and  three  managers  of  the  Savings  Bank,  or  at  a  general 
meeting  of  the  trustees  or  managers,  give  in  his  or  their 
account  or  accounts  to  be  examined  and  allowed,  or  dis- 
allowed, by  the  trustees  and  managers,  and  should  on  the 
like  demand  pay  over  all  the  monies  in  his  or  their 
hands,  and  assign,  or  transfer  and  deliver  all  securities 
and  effects,  books,  papers  and  property  in  his  or  their 
hands  or  custody,  to  such  person  or  persons  as  the 
trustees  or  managers  should  appoint. 

No  alteration  took  place,  on  the  appointment  of  Lang* 
home,  in  the  title  of  the  account  between  the  banking 
company  and  the  Savings  Bank.  A  pass  book  was  from 
time  to  time  made  out,  and  delivered  by  the  bankers  to  the 
trustees  and  managers  of  the  Savings  Bank,  in  the  same 
way  as  to  the  other  customers  of  the  bank,  the  account 
in  the  pass  book  being  entitled  '^  Berwick  and  Tweed* 
mouth  Savings  Bank  in  account  current  with  Messrs. 
JBatson,  Berry,  &  Co." 

The  meetings  of  the  Savings  Bank  were  held  on 
Monday  evening  in  every  week,  at  an  hour  later  than 
that  at  which  the  bank  closed  for  the  day.  The  bank- 
rupt Langhorne  did  not  attend  those  meetings,  nor  was 
the  balance  of  cash  remaining  in  the  hands  of  the  clerks 
or  managers  of  the  Savings  Bank  brought  to  him  as 
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treasurer,  but  was  paid  on  the  following  day  by  the        184S. 
managers  or  clerk  who  had  been  present  at  the  meeting,       e**^^ 
into  the  bank  otBaUon  &  Co..  to  the  credit  of  the  Savings       Riddbll 

o         ^Q^  others. 

Bank  account,  the  pass  book  being  brought  on  such 
occassion  to  the  bank,  and  returned  to  the  person  bringing 
it  after  the  payment  had  been  entered  up.  It  was  the 
custom  of  the  bankers  to  allow  interest  upon  the  deposits 
in  their  bank,  and  the  customary  allowance  was  made  to 
the  Savings  Bank  upon  the  balances  in  their  favour. 

The  bankrupt  Langhome  deposed,  that  he  never  drew 
any  cheques  upon  Batson  &  Co.,  nor  in  any  manner 
interfered  with  the  account  of  the  Savings  Bank  with 
them,  and  that  no  payments  were  made  thereout,  except 
in  pursuance  of  cheques  drawn  by  the  managers,  or  of 
the  orders  for  payment  of  the  surplus  monies  of  the 
Savings  Bank  into  the  Bank  of  England,  in  the  names 
of  the  Commissioners  for  the  Reduction  of  the  Nati- 
onal Debt,  according  to  the  provisions  of  the  statute. 
These  orders  were  signed  by  two  of  the  trustees,  and 
were  delivered  to  the  bankers,  who  thereupon  directed 
their  own  London  agents,  being  also  the  agents  of  the 
Savings  Bank,  to  make  such  payments  accordingly. 

It  appeared,  however,  that  the  bankrupt  Langhorne 
had  been  in  the  habit  of  signing  a  monthly  return  made 
to  the  Commissioners  for  the  Reduction  of  the  National 
Debt,  of  the  sums  of  money  received  and  paid  at  the 
office  of  the  Savings  Bank.  This  return  was  in  columns 
containing  the  balance  in  hand  at  the  commencement  of 
each  day  of  meeting,  the  sums  received  of  and  paid  to 
the  depositors  at  that  meeting,  and  the  balance  at  the  close 
of  the  day.  The  last  column  contained  a  statement  of 
how  the  balance  had  been  disposed  of,  and  this  column 
contained  entries  for  each  day  in  the  following  form. 
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1842.  '*  Remaining  in  my  bands  £ 

^^^^^  T.  Langhome^  Treasurer. 

BiDDiLL  The  last  of  these  entries  was  an  acknowledraient  of  a 

and  othon.  ^ 

sum  of  1110/.  Ids.  9d.,  and  was  dated  the  89th  of 
November  1841. 

With  reference  to  this  part  of  the  case,  the  bankrupt 
Langhorne  deposed,  that  for  some  years  past,  the  clerk 
or  actuary  of  the  Savings  Bank  had  been  in  the  habit  of 
bringing  to  him  the  monthly  return  required  by  the  sta- 
tute, and  that  he,  as  a  matter  of  form,  signed  the  certificate 
required  to  be  made  by  the  treasurer,  but  that  the  raoney» 
which  he  thereby  stated  to  remain  in  his  hands,  was  not 
in  fact  in  his  hands,  or  under  his  control,  otherwise  than 
as  a  partner  in  the  bank.  That  the  last  of  such  certificates 
was  signed  by  him  after  he  had  committed  an  act  of 
bankruptcy,  and  that  he  had  not  at  the  time  of  signing  it 
the  sum  in  his  hands  which  he  there  acknowledged. 

Mr.  Swanston,  and  Mr.  Hardy ^  for  the  petition.  The 
acknowledgment  by  the  treasurer  of  the  sums  remaining 
in  his  hands  is  sufficient  to  charge  him,  and  the  circum- 
stance that  the  money  was  paid  for  his  convenience  at 
once  into  a  bank  in  which  he  was  a  partner,  instead  of 
his  having  the  trouble  of  making  the  deposit,  cannot 
alter  the  efiect  of  this  acknowledgment.  If  he  were  not 
to  be  liable,  to  what  purpose  would  it  have  been  to  take 
a  bond  from  him  with  a  surety? 

Mr.  Russell,  and  Mr.  Bacon,  for  the  assignees.  The 
acknowledgment  is  merely  primA facie  evidence,  which  is 
of  no  importance  here,  since  there  is  no  dispute  as  to  the 
facts.  To  come  within  the  benefit  of  the  clause  in  the 
act  of  parliament,  the  requisite  facts  must  exist ;  an 
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acknowledgment  by  any  body  that  they  existj  if  they  do 
not,  will  not  satisfy  the  enactment,  which,  being  agains 
the  general  principle  of  the  bankrupt  laws,  that  of  equal 
distribution,  must  be  construed  strictly.    How  strongly 
the  Court   leans  against  such  exceptions  out  of  the 
general    rule,    appears  from  the  numerous  cases    on 
the  similar   provision  with  respect  to  friendly  socie- 
ties;  Ex  parte  Ashley  {a),  Ex  parte   Corserifi),  Ex 
parte  Ross{c)j  Amicable  Society  of  Lancaster  {d)^  Ex 
parte  Stamford  Friendly  Society  (e).     Here  it  is  clear 
that  there  was  no  money  of  the  society  in  the  hands  of 
the  treasurer.     By  the  act  of  parliament,  the  trustees 
were  authorized  to  appoint  a  treasurer ;  but  they  were 
not  obliged  to  entrust  him  with  the  monies  of  the  society, 
unless  they  thought  proper.    And  they  did  not  here  so 
entrust  Jiim ;  he  never  had  control  over  the  money ;  it  was 
paid  to  the  account  of  the  trustees ;  and  the  treasurer 
could  never  have  touched  one  shilling  of  it, 


1842. 


Ex  parte 

RiDDRLL 

and  othen. 


YiCB-ChAKCRLLOR  KnIOHT  Bruce,  C.  J. — The  ques-      Deemnhir  6. 

tion  to  be  decided  is,  whether  the  cash  balance,  which  at 
the  time  of  tho  bankruptcy  was  belonging  or  due  to  the 
Savings  Bank  represented  by  the  petitioners,  ought,  under 
the  circumstances  appearing  in  evidence,  to  be  treated  as 
money  then  in  the  hands  or  possession  of  the  bankrupt 
John  Langhorne^  by  virtue  of  his  office  or  employment  of 
treasurer  of  that  institution,  which  he  had  received  by  vir- 
tue  of  that  office  or  employment. 

The  respondents,  the  assignees  of  the  bankrupts,  say, 
that  the  cash  balance  was  due  at  the  bankruptcy  from  the 

(a)  6  Ves.  441.  (c>  6  Ves.  802. 

(^)  Ibid.  {d)  6  Ves.  98. 

(0  15  Ves.  280  j  and  see  Ex  farf  Buckland,  Bock,  214 ;  and  In  th$ 
matUr[oftk»  Htanor  Frundly  Society,  1  Bea.  611. 
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1 842.  three  bankrupts  jointly ,  and  not  otherwise ;  and  admitting, 
£z  parte  ^^  ^^^  respondents  do,  that  Mr.  Langhorne  was  the  trea- 
and'otbers  surer  of  the  Savings  Bank»  and,  as  such,  an  officer  within 
the  meaning  of  the  stat.  S  &  4  Will.  4.  c.  14.  s.  28.,  they 
deny  that  the  cash  balance^  or  any  pait  of  it,  had  been 
received  by  him,  by  virtue  of  his  office  or  employment, 
or  was  money  in  his  hands  or  possession,  by  virtue  of  his 
office  or  employment.  The  petitioners  allege  the  con- 
trary, claiming,  as  to  the  whole  balance,  the  benefit  of  that 
section;  but,  as  I  understand  their  case,  neither  admitting 
nor  denying,  that  in  addition  to  this  benefit  they  have  a 
right  of  proof  against  the  joint  estate  of  the  three.  And 
upon  the  last  point  I  wish  to  say  at  the  outset,  that  there 
seems  to  me  not  to  be  any  necessity  or  occasion  for 
deciding  or  expressing  any  opinion  upon  it. 

The  only  statutes  to  which  I  have  referred,  aje  that 
which  I  have  mentionedi  and  that  of  9  Geo*  4.  c.  92. 
The  sections  of  the  statute  9  Geo,  4.  c.  92,,  material  to 
the  present  purpose,  seem  to  be  the  7th,  8th,  lOth,  46th, 
47th,  and  those  of  the  3rd  and  4th  Will,  4.  c.  14.  are  the 
^th,  and  the  32nd.    (His  Honour  read  them.) 

The  course  which  seems  to  have  been  pursued  in  the 
present  case,  as  well  before  as  after  the  stat.  9  Geo.  4.  c. 
92.,  and  probably  as  well  before  as  afler  the  periods, 
(each,  as  it  seems,  more  than  20  years  before  the  bank- 
ruptcy,)— when  Mr.  Langhorne  became  the  treasurer  of 
this  institution,  and  a  partner  in  the  banking  establish- 
ment with  which  it  banked,  was,  after  Mr.  Langhorne 
was  appointed  to  the  office  of  treasurer,  certainly  not  very 
regular.  He  appears  not  to  have  been  appointed  trea- 
surer, until  after  he  had  become  a  partner  in  the  banking 
house.  The  only  account  between  the  institution  and 
the  banking  house  that  has  ever  existed,  seems  to  have 


and  others. 
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been  kept  in  the  books  oF  the  banking  house  in  the        1842. 
names  of  the  trustees  of  the  institution.     They  seem        ^"^^^^ 

^  Ex  parte 

from  time  to  time  to  have  drawn  upon  it  in  the  manner  Riddbll. 
usual  between  bankers  and  their  customers,  without  any 
iateryention  on  the  part  of  the  treasurer,  who,  from  the 
jear  1890  at  least,  was  an  active  member  of  the  banking 
establishment,  but  who  is  alleged  not  to  have  received, 
unless  in  that  way,  any  of  the  money  of  the  institution, 
or  to  have  paid  any  money  on  its  behalf. 

In  effect,  the  oflSce,  according  to  the  respondent's  con- 
struction, was,  in  the  hands  of  Mr.  Langhome^  a  sinecure 
or  dead  letter.  This,  however,  the  bond  of  1834  seems 
to  shew  that  none  of  the  parties  at  that  time  could  have 
supposed  or  contemplated ;  and  a  necessary  consequence 
of  the  respondent's  argument  seems  to  be,  not  only  that 
the  SSth  section  of  the  3  &  4  Will.  4.  c.  14.,  has  in  this  case 
nothing  upon  which  to  operate,  but  that  the  institution 
may  not  have  the  right  of  a  separate  creditor  of  Mr.  Zan^- 
home  against  his  separate  estate,  and  has  not  the  right 
of  a  separate  creditor  of  Mr.  Wilson  the  surety  against  his 
separate  estate;  except  as  there  might  possibly  have 
been  a  breach  of  the  bond  of  1834,  (which  was  I  suppose 
joint  and  several),  by  reason  of  Mr.  Lang  home  not  having 
executed,  performed  or  discharged,  if  he  did  not  execute, 
perform  and  discharge,  the  office  faithfully,  honestly, 
diligently,  and  carefully,  according  to  the  rules  and  regu- 
lations of  the  institution.  I  may  observe  in  passing,  that, 
if  before  the  bankruptcy  there  was  a  breach  of  the  bond 
in  that  way,  and  the  separate  estate  either  of  Mr.  Lang- 
hone  or  Mr.  Wilson  is  solvent,  the  value  of  the  present 
contention  may  not  be  considerable. 

It  is  not  certainly,  in  the  absence  of  evidence,  to  be 
presumed  that  the  trustees  or  treasurer  would  have  acted 
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1842.        in  the  manner  the  respondents  allege ;  the  presomption, 
Ex  wrie       ^^  ^^^  absence  of  proof  to  the  contrary,  ought  to  be,  that 
^SSm      ^^^^  trustees  or  treasurer  acted  regularly  and  in  conformity 
with  their  duties,  and  with  their  own  representations  of 
their  conduct  and  proceedings;  I  say  "their  own  repre- 
sentations;" for  it  is  in  evidence,  that  what  the  trustees 
and  treasurer  continually  and  uniformly  before  the  bank- 
ruptcy, and  in  truth  during  a  long  and  unbroken  series 
of  years  ending  with  the  bankruptcy,  represented  to  the 
commissioners  for  the  reduction  of  the  national  debt,  and 
in  eflect  to  the  public,  was,  that  the  last  balance  of  the 
institution  for  the  time  being  was  in  the  hands  of  the 
treasurer  in  that  capacity,  and  therefore  in  a  position  to 
be  protected  by  the  28th  section,  and  clearly  by  the  bond. 
The  respondents  contend,  that  these  representations 
were  fallacious.    Can  I  under  these  circumstances  hear 
them  say  so  effectually  ?  I  am  disposed  not  only  to  give 
effect  to  those  representations,  but  to  believe  them  to 
have  been  honestly  made.    Upou  the  whole  of  the  evi- 
dence, without  straining  too  much  in  favour  of  construing 
the  acts  of  men  in  a  manner  not  at  variance  with  their 
duty,  or  in  favour  of  the  general  rule  of  presumption,  that 
men  act  rightly  rather  than  improperly,  I  am  of  opinion, 
that  all  parties  ought  to  be  held  to  have  understood  the 
account  with   the  banking  house,   for  every   purpose 
of  charging  him  and  his  surety,  of  protecting  the  trus- 
tees and  depositors,  and  of  obeying  the  law,  as  '^the 
treasurer's  account."     I  mean  in  this  sense,  that, — 
instead  of  paying  the  money  of  the  institution  to  him 
directly,  or  to  his  account  at  the  banking  house,  and 
then  issuing  orders  to  him  by  the  trustees  as  they 
required  money  to  be  paid,  he  drawing  on  the  banking 
house  for  the  amount  desired, — the  same  thing  in  sub- 
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stance  was  intended  to  be  done  by  the  less  circuitous        ISit. 
course  of  paying  money  into  the  banking  bouse  in  which       ^^  p,^ 
the  treasurer  was  an  actite  partner,  to  the  account  of  the     J^^oiheB. 
trustees,  as  was  probably  done  before  he  was  treasurer, 
and  before  he  was  a   partner,  the  trustees   drawing 
directly  upon  the  banking  house.  If,  in  reality,  this  was, 
as  I  think  it  was,  understood  and  intended  by  all  parties 
after  the  appointment  of  Mr.  Langkome  to  the  treasurer- 
ship,  as  being  equivalent  to  and  in  effect  the  same,  with 
the  larger,  more  formal  and  regular  mode  to  which  I 
have  referred,  and  the  course  of  paying  and  receiving, 
and   drawing  and  answering  checks,  was  not  without 
reference  to  the  office  of  treasurer,  nor  otherwise  than 
upon  the  footing  of  regarding  and  performing  its  functions 
and  duties, — Mr.  Lanffkame  himself  being  an  active 
member  of  the  banking  house, — I  think  that  the  form  of 
the  accounts  and  transactions  did  not,  and  would  not^  make 
any  difference. 

If  the  representations  to  which  I  have  referred  had  been 
merely  fictitious  and  wholly  unfounded, — if  Mr.  Lang' 
home  bad  not  in  any  way  jointly  with  his  partners  or 
otherwise,  received  the  money,  those  representations, 
whether  sufficient,  or  not  sufficient,  to  charge  him  sepa- 
rately^ would  have  had  the  effect  of  giving  the  trustees 
the  benefit  of  the  S8th  section  against  his  general  cre- 
ditors. 

It  is  unnecessary  to  decide,  and  I  do  not  either  assert 
or  deny,  that  the  banking  firm  was,  or  was  not^  also  jointly 
liaMe  to  the  trustees ;  for,  in  my  view  of  the  whole  evi- 
dence, the  true  result  is,  that  substantially,  for  every 
material  purpose,  he  received  the  money  in  question  as 
treasurer,  and  in  that  character  owed  it  at  the  time  of 
his  bankruptcy.  The  argument  upon  the  allowance  of 
interest  does  not  weigh  with  me.    Had  the  account  been 
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1842.        in  the  name  of  the  treasurer  in  the  most  formal  manner, 

„   '^        there  would  have  been  nothing  in  the  ordinary  circum- 

RiDDELL      stances  of  the  bankers^  being  country  bankers,  allowing 

interest,  and  it  makes  no  difference  I  conceive  in  the 

existing  case. 

It  is  probably  unnecessary,  but  it  is  right  to  add,  that 
I  consider  this  decision  in  favour  of  the  petitioner's  title  to 
the  benefit  of  the  38th  section,  as  entirely  consistent  with 
the  cases  in  the  6th  Vesey,  and  the  Stamford  Society 
Case  (a)  cited  at  the  bar,  and  also  with  £!x  parte  Buck- 
land  {b). 

On  the  whole,  I  think  the  assignees  did  not  act  impro- 
perly in  declining  to  accede  to  this  claim,  unsustained  as 
it  was ;  and  I  think  it  right  in  such  a  case  as  this  to  give 
them  their  costs,  not  out  of  their  estate,  but,  there  being 
as  I  understand  no  settled  rule  of  practice  with  regard 
to  costs  in  a  case  of  this  description,  out  of  the  funds  in 
dispute,  allowing  them  however  the  costs  of  only  two  of 
the  affidavits  that  have  been  filed.  There  are  persons 
among  those  who  are  parties  to  this  petition,  whom 
I  consider  bound  to  indemnify  the  fund  firom  this 
deduction,  occasioned  as  the  dispute  has  been  by  the 
irregular  mode  in  which  the  trustees  for  the  time  being 
allowed  the  business  to  be  conducted;  for  that  rea- 
son I  give  the  petitioners  no  costs,  and  declare  that 
those  costs  are  not  to  be  deducted  or  retained  out  of  the 
fund.  It  may  be,  that  among  them  are  persons  who  did 
not  participate ;  but  I  understand  them  as  including  per- 
sons, who  did,  though  I  dare  say,  and  do  not  doubt, 
without  any  improper  motive,  participate  in  their  regu- 
larity. 

The  amount  of  the  cash  balance  must  be  ascertained 
by  inquiry,  if  the  parties  differ ;  I  do  not  consider  it  as 

(o)  16  Vet.  280.  (*)  Buck,  214. 
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including  any  amount  not  actually  credited  at  the  time        184?. 
of  the  bankruptcy.     For  that  reason,  and  from  the  de-       ^^  ^^^ 
duction  in  respect  of  the  assignees,  there  may  yet  remain      and  others 
a  right  of  proof  for  the  petitioners.     I  leave  such  right, 
if  any,  unprejudiced. 


In  the  matter  of  Topling.  Lincoin't  inn, 

■^  ^  November  30. 

JjlR.  ROGERS  moved  on  behalf  of  the  petitioners,  Sigoataraofihe 

LondoD  agent  of 

who  resided  in   Scotland,  that  the  petition  might  be  pNetitionere  re- 
received  with  the  signature  of  their  London  agent  only.  land  declared  to 

be  sufficient,  on 
the  agent  under- 

The  Court  made  the  Order,  on  the  agent  undertaking  aM'^fny^for 
to  be  answerable  for  the  costs.  ^^*^ 


Ex  parte  Lewis.— In  the  matler  of  William  Wood. 

'  Ltneelnt  Inn, 

December  7. 

This  was  the  petition  of  a  creditor  of  the  bankrupt  to  Descripdon  of 

.  ,         the  bankrupt,  as 

annul  the  fiat,  on  the  ground,  among  others,  of  insufficient  late  of  a  place  at 

which  be  carried 

description  of  the  bankrupt,  who  was  therein  described  on  buaineai  a 
as  '*  late  of  Pickett  Street  Chambers,  Strand,  Bill  Broker  Luing  of^the^ 
and  Money  Scrivener,  Dealer  and  Chapman."  ca^ed  on^busi- 

The  fiat  issued  in  July  1842 ;  and  it  appeared  that  the  STherej  h^a*'"*" 
bankrupt  had  occupied  chambers  in  Pickett  Street,  Strand,  Ij^fi^a^nini^ 
from  the  year  1832  until  the  year   1841;  that  he  also  Jo  annul  a  fiat 

*'  "^  for  insufficient 

resided  in  the  Fulham  Road  from  the  year  1836  until  May  description,  it  is 

not  necessary 

1 841 ,  and  at  both  of  these  places  had  carried  on  the  profes-  that  the  exist- 

n  11..  11  11         t  ence  of  actual 

sion  of  an  attorney  and  solicitor,  and  also,  as  was  alleged  fraud  or  mis- 
in  support  of  the  fiat,  the  business  of  a  bill  broker  and  shown. 
money  scrivener.    In  May  1841,  he  quitted  his  residence 
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1842.  in  the  Fulbam  Road,  and  went  to  reside  in  the  Albany 
^'^^'^  Road,  in  the  county  of  Surrey ;  and  in  the  month  of  July 
Lewis.       1841,  he  aUo  quitted  his  chambers  in  Pickett  Street,  and 

removed  to  New  Clement's  Inn  Chambers. 

On  the  17th  December  1841,  the  bankrupt  had  taken 

out  his  certificate  to  practise  as  a  solicitor,  and  was 

therein  described  as  of  New  Clement*s  Inn  Chambers, 

Strand. 
The  bankrupt  continued  to  reside  in  the  Albany  Road, 

from  the  time  of  his  removal  from  the  Fulham  Road, 

until  after  the  date  of  the  fiat. 

Mr.  Kenyan  Parker^  and  Mr.  S.  James,  in  support  of 
the  petition,  cited  Ex  parte  Day  (a). 

Mr.  Anderdan,  and  Mr.  DixoUy  cantri.  The  Court  will 
not  annul  for  slight  imperfections  of  description,  by  which 
no  creditor  is  misled;  JEx  parte  Mills (Jk).  The  mis- 
description must  be  with  intent  to  deceive,  or  it  must  be 
such  as  necessarily  would  mislead  the  creditors.  Here 
the  petitioner  does  not  allege  that  any  creditor  was 
misled. 

Vice-Chancellor  Knioht  Bruce,  C.  J.  It  appears 
that  the  bankrupt  resided  in  the  Fulham  Road  and  the 
Albany  Road,  and  contracted  debts  there  in  1841  and 
184^,  and  that  he  left  his  chambers  in  Pickett  Street  in 
July  1841,  and  never  had  any  chambers  there  afterwards, 
but  removed  to  New  Clement's  Inn  Chambers;  and  yet  the 
flat  takes  no  notice  of  the  residence  in  the  Fulham  Road, 
or  Albany  Road,  or  of  the  New  Inn  Chambers,  but  simply 
describes  the  bankrupt,  as  late  of  Pickett  Street  Chambers. 

(a)  Mont.  &  M'A.  30S.  (h)  1  M.  &  A.  310 ;  3  Dea.  &  Cb.  006. 
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Now  that  I  think  is  not  safficient.  I  think  the  petitioner       IM^» 
hu  a  right  to  complain  of  the  description,  without  showing      ^    ^ 
any  case  of  actual  fraud,  or  any  mischief  actually  sus-       Lbwm. 
taioed.    The  fiat  must  be  annulled  at  the  costs  of  the 
petitioning  creditor. 


Ex  parte  John  Field,  and  John  Field  the  Younger. — 

In  the  matter  of  Spencer  Rogers.  Lincoln's  Inn 

Dtcetnber7if\2. 

IN  this  case  the  Commissioners  had  rejected  a  proof  The  rule,  that  a 
tendered  by  the  petitioners,  on  the  ground  that  the  debt,  ^J^qJ|  ^l 
in  respect  of  which  it  was  sought  to  be  made,  was  due  hf^debton  if 
from  the  bankrupt,  not  alone,  but  jointly  with  two  other  •"*°J^?'  ^^■<*'- 

'^  '  '  'f  'f  vent,  IS  not  con- 

persons  as  bis  partners,  one  of  whom  was  still  solvent.  fio«*  tocaies  of 

^  "^  partnership,  but 

The  petitioners  now  appealed  against  this  decision ;  and  applies  to  co- 
contractors 

it  appeared  that  they  were  stockbrokers,  who  bad  pur^  generally. 
chssed  at  the  request  and  on  the  joint  account  of  the 
bankrupt,  and  two  other  persons  named  Johfuon  and 
Greenwellf  twenty  shares  in  the  Manchester  and  Leeds 
Railway,  to  be  delivered  and  paid  for  on  the  11th  of 
February  1841.  On  that  day  however,  the  purchasers 
not  being  prepared  to  accept  and  pay  for  the  shares,  the 
delivery  and  payment  were  in  the  first  instance  deferred 
to  the  25th  of  February,  and  were  afterwards  repeatedly 
postponed  from  time  to  time  by  the  purchaser's  desire. 

The  mode  in  which  these  successive  postponements 
were  made  was,  according  to  the  usual  custom  of  business 
on  the  stock  exchange,  by  selling  on  the  day  from  which 
the  postponement  took  place,  and  by  repurchasing  the 
like  number  of  shares,  to  be  delivered  and  paid  for  on 
the  future  day,  to  which  it  had  been  arranged  that  the 
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1842. 


Ez  parte 

Field 

and  another. 
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payment  and  delivery  should  be  deferred.  All  these 
successive  sales  and  purchases  were  made  at  the  market 
price,  in  the  name  of  the  bankrupt  and  his  two  co-pur^ 
chasers,  to  whom  the  usual  purchase  and  sale  notes  were 
handed.  The  rules  of  the  stock-exchange  required  that 
the  brokers  should  pay  the  parties,  from  whom  the 
shares  were  bought,  from  time  to  time  the  amount  of  the 
purchase  money;  which  they  accordingly  did;  and  the 
amount  of  their  losses  upon  these  purchases  and  sales, 
after  deducting  the  gains  from  them,  was  628L;  and  this, 
together  with  87Z.  15«.,  due  to  the  petitioners  for  com- 
mission upon  the  purchases,  making  in  all  715/.  15s», 
had  been  reduced  by  payments  on  account  to  309Z.  &., 
the  debt  upon  which  the  proof  was  tendered. 


Mr.  Anderdofif  and  Mr.  J.  Adams,  in  support  of  the 
petition,  contended,  that  the  rule  as  to  a  solvent  partner 
extended  only  to  the  case  of  actual  partners,  and  not  to 
the  case  of  mere  co-contractors,  in  which  light  they  in- 
sisted that  the  bankrupt  Oreentcell  and  Johtuon  were  to 
be  regarded;  and  they  cited  Ex  parte  Bauerm€ain{a); 
Ex  parte  Cro88fiehH]b)\  and  Ex  parte  Buchingham{c)\ 
but 

The  Court  having  directed  the  earlier  authorities 
upon  the  point  to  be  looked  into, 

Dec€mh9T  12.        The  casc  came  on  again  on  this  day  to  be  argued. 


Mr.   Anderdon,  and   Mr.   J.   Adams,    in    support 
of  the  petition.     The   rule,  which    excludes   a    proof 


(a)  Mont.&  Ch.  669 ;  3DeB.476,  S.C. 
(6)  2  M.  &  A.  643;  1  Dea.  405,  S.  C. 


(c)  1  M.  D.  &  D.  235. 


CASES  IN  BANKRUPTCY.  97 

against  the  separate  estate  of  one  debtor,  where  there  is        1842. 
a  solvent  partner,  was  only  adopted  as  a  consequence  of,       ^^  ^^ 
and  a  corollary  from  the  rule  which  excluded  such  a       7^^^?u 

^  and  «ootber. 

proof,  where  there  were  joint  assets.  These  rules  do 
not  depend  on  the  doctrine,  that  a  creditor,  having  two 
funds,  shall  not  disappoint  another  creditor  who  has 
only  one;  that  doctrine  being  merely  applied  for  the 
purpose  of  marshalling  the  funds,  after  the  creditor  has 
elected  to  proceed  against  one  of  them,  and  not  for  the 
purpose  of  interfering  with  or  disturbing  his  right  to 
elect;  Aldrich  v.  Coop€r{a);  Wrtyht  v.  Simp&&n{b)\ 
Ex  parte  KendaU{c),  and  Mason  v.  Bogg{d). 

To  extend  such  a  principle,  so  as  to  control  the  cre- 
ditor, would  be  unreasonable;  for  although  there  maybe 
an  equity  against  the  debtor,  that  he  should  pay  both 
debts,  there  can  be  none  against  the  creditor  to  compel 
him  to  adopt  a  remedy  which  he  does  not  prefer,  because 
another  creditor  has  taken  an  imperfect  security.  The 
rule  under  consideration,  not  being  derived  from  this 
principle,  must  be  traced  to  some  other  source ;  and  it 
will  be  found  to  have  arisen  entirely  from  the  peculiarity 
of  the  constitution  of  a  trading  copartnership,  which  has 
been  thus  defined  in  BelVs  Commentaries  («).  ^' The 
firm  constitutes  a  distinct  person  in  contemplation  of 
law,  capable,  independently,  of  maintaining  with  third 
persons,  as  well  as  with  the  individual  partners,,  the  re- 
lation of  debtor  and  creditor;  and  the  partners,  although 
jointly  and  severally  liable  for  all  the  debts  and  con- 
tracts of  the  firm,  are  so,  not  as  primary  or  principal 
debtors  or  contractors,  but  rather  as  sureties  of  the 

(•)  8  Vet.  386.  (e)  17  Ves.  530. 

(O  6  Vek  714.  (d)  2  Myl.  &  Cr.  443. 

(«)  BdPt  Connentariet,  b.  7,  p.  619;  tee  also  Storj  on  Partnenbip,  79. 

VOL.  in.  H 
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18413.       firm/'    It  has  been  considered,  that  the  connexion  of  a 

^  partnership  firnij  and  of  an  individual  partner,  creates 

Field        ^hat  sort  of  equity  between  them,  which  entitles  the  in- 

and  another.  ^ 

dividual  partner  to  say,  that  the  partnership  estate 
should  be  the  primary  fund  to  pay  the  partnership 
debts.  The  firm  is,  in  fact,  looked  upon  as  a  distinct 
person;  and  the  rule  (which  originally  was  only 
applied  to  the  case  of  joint  assets)  was  founded  on  the 
notion,  that,  as  the  creditors  had  advanced  their  money 
on  the  credit  of  the  joint  estate,  that  estate  was  there- 
fore the  primary  fund  for  repayment.  It  was  a  rule, 
however,  of  which  Lord  Eldon  expressed  his  disap- 
probation, although  he  considered  it  too  well  settled  to 
be  departed  from.  Cases  in  which  it  was  applied,  in 
the  case  of  joint  assets,  are  Ex  parte  EUon{a),  Ex  parte 
AbeU{b\  Ex  parte  Clay  (c).  Ex  parte  Chandler  (d). 
Ex  parte  Hubbard[e)y  Ex  parte  Ackerman{f),  Ex  parte 
Tait{ff),  Duttonv.  Morri8<m{h),  Ex  parte  Machell{i)j 
and  Ex  parte  Peake  (A).  The  following,  which  are 
the  only  cases  involving  the  question  as  to  the  solvent 
partner,  are  either  in  the  petitioners'  favour,  or  are  dis- 
tinguishable from  the  present  case.  Ex  parte  Pinker- 
ton(J)  was  decided  in  favour  of  the  joint  creditor;  and« 

(a)  3  Vei.  243.  («)  13  Yea.  424.  (i)  2  Vm.  &  B.  316. 

(fc)  4  Vea.  837.  (/)  14  Vca.  605.  (ik)  2  Ro.  64. 

(c)*  6  Ves.  814.  (g)  16  Ves.  193. 

(d)  9  Ves.  36.  (K)  17  Vea.  207. 

(0  6  Ves.  814.  The  following  is  the  statement  of  the  case  from  tlie 
Order  Book:— • 

Monday,  the  20th  day  of  April  1801 . 
In  the  meltet  of  Simon  Longtiajgf,  a  bankrupt 

Whereas  Thomas  Pinkirton,  of  Butcher  Row,  East  Smithfield,  merchant, 
did,  on  the  21st  January  last,  prefer  his  petition  to  the  then  liOrd  Chan- 
cellor of  Great  Britain,  abowing,  that  in  or  about  the  month  of  Angittt 
1796,  the  said  Simon  Longttaff  was  the  owner  of  a  certain  ship  or  Teeael 
called  the  **  Apollo,"  commanded  by  Captain  Thomat  Robton,  and  which 
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from  the  Order  Book,  it  appears  that  the  transaction  out        1S42. 
of  which  the  debt  arose  was  an  adventure,  constituting      £^  ^^^ 

FiBLD 

WIS  then  about  to  proceed  on  a  voyage  from  London  to  Jamaica ;  that  one  *  anoiner. 
Afdnbaid  Sinetmir,  of  London,  ship  and  iosoiance  broker,  applied  to  the 
mtiriniMt  to  purchaae  300  banela  of  herrings  for  the  aaid  Simum  LengH^ 
and  Thomas  Robton,  to  be  taken  as  an  adventure  in  the  said  ship  Apollo; 
that  the  petitioner  agreed  to  sell  the  said  200  barrels  of  herrings  for  the 
Hn  of  3231. 18s.  fSd.,  at  a  credit  of  six  months,  upon  the  said  Simon  Long' 
Uaf  and  Ttumat  Robtem  giving  their  joint  acceptance  for  the  same;  that 
the  petitioner  accordingly  drew  his  bill  of  exchange,  bearing  date  at  London, 
die  34th  day  of  August  1796,  upon  the  said  Simon  Longitaff  and  Thomas 
ItoftsM,  wberaby  be  required  them,  six  months  after  the  date  thereof,  to  pay 
to  his  Older  the  said  mm  of  223/.  IBs.  6d.,  for  value  delivered  in  herrings, 
and  the  said  Simon  Longttaff  and  T.  Rob$on  afterwards  accepted  the  said 
bin,  payable  at  the  said  Mr.  Archibald  Sinelair^i ;  that  the  said  bill  was  duly 
praBenled  to  the  said  Artkibald  ^ncLsif  for  payment  when  due,  who  de- 
eUned  to  pay  the  same,  alleging  that  he  had  no  efiects ;  that  a  commis* 
sion  of  bankruptcy,  under  the  great  seal  of  Great  Britain,  bearing  date  at 
Westminster,  Uie  5th  day  of  July  1797,  hath  been  awarded  and  issued 
against  the  laid  Simon  LongsUtjf,  and  he  hath  been  duly  found  and  declared 
a  bankrupt;  and  Thomat  Jaekson,  of  the  Coal  Exchange,  London,  coal 
factor,  and  Thomas  Raffield,  of  Shad  well,  in  the  county  of  Middlesex,  sail 
maker,  were  duly  chosen  assignees  of  his  estate  and  effects ;  that  the  peti- 
iBODer,  never  having  received  the  amount  of  the  said  bill  of  exchange  from 
tbe  said  7.  Robson,  attended  a  meeting  of  the  major  part  of  the  commission- 
en  named  in  and  authorized  by  the  said  commission  against  the  said 
Simon  Longttajf,  held  at  the  Guiklhall,  London,  on  the  36th  day  of  Mareh 
]aat»  in  order  to  prove  the  said  sum  of  333<.  18s.  6d.  under  the  said  oommis* 
sioo,  when  the  said  commissioners  informed  the  petitioner  they  could  not 
i«o0tve  the  proof  of  the  said  debt,  without  your  lordship's  order,  but  the 
admitted  the  same  as  a  claim  on  the  said  bankrupt's  estate, 
directed  a  dividend  to  be  reserved  in  respect  thereof,  and  therefore 
pmying  his  lordship  that  he  might  be  admitted  a  creditor  under  the  said 
cooamiasioD  for  tbe  said  sum  of  333/.  16i.  6d.,  and  that  he  might  be  paid 
o«A  of  the  said  bankrupt's  estate  the  dividend  or  dividends  in  respect 
tb«i«of,  rateebly  and  in  equal  proportion  with  the  other  creditors  of  the 
said  baakrupt  seeking  relief  under  the  said  commission,  or  that  his  lordship 
wQold  make  such  other  order  iu  the  premises  as  to  him  should  seem  meet ; 
whereupon  all  parties  concerned,  or  their  agents,  were  ordered  to  attend 
tiM  lale  Lord  Chancellor  on  the  matter  of  this  petition,  upon  the  next  day 
of  petitions,  and  counsel  for  the  petitioner,  and  also  for  the  assignees  of  the 
catote  aad  (fleets  of  the  said  bankrupt,  this  day  attending  accordingly : 
Now,  upon  bearing  the  said  petitioo  read,  and  what  was  alleged  by  the 

h2 
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1 842.  a  limited  partnership.  The  bill  of  exchange  mentioned 
^^"^  in  the  report  was  given  for  the  price  of  300  barrels  of 
FiBLD  herrings,  to  be  exported  on  speculation.  In  JSx  parte 
Kenringtan{a)  a  partnership  is  spoken  of,  and  Lord 
ElcUm  puts  his  decision  on  the  footing  of  Lord  Rosslyn's 
rule.  What  the  exact  facts  were,  is  not  stated,  and,  the 
petition  having  been  dismissed,  nothing  can  be  learned 
from  the  Order  Books.  In  Ex  parte  Sadler  {b)  Ex  parte 
Kensington  is  spoken  of  as  an  extension  of  the  rule,  and 
Lord  Eldon  seemed  to  doubt  its  correctness;  but  the 
question  did  not  require  a  decision.  Ex  parte  Yonge{c) 
is  a  mere  dictum.  In  Ex  parte  Harris{d)  the  doctrine 
is  spoken  of,  arguendo;  but,  there  being  joint  estate,  the 
question  did  not  arise.  Ex  parte  Jan8on{e)j  though  a 
strong  authority  in  favour  of  the  rule  itself,  proves  its 
restriction  to  actual  trading  partnerships,  where  a  joint 
commission  might  issue.  If  the  transaction  itself  will 
authorize  a  commission,  by  making  both  debtors  bank- 
rupt,  the  creditor  may  at  all  events  get  either  his  debt,  or 
a  dividend.  But  in  the  case  of  a  mere  co-contractorship, 
one  debtor  may  be  a  trader,  and  become  bankrupt;  the 
other  may  not  be  within  the  bankrupt  laws;  and  since, 

counsel  for  the  said  parties,  I  do  order  that  it  be  refefred  to  the  oomniis- 
sioners  named  in  the  said  eommission  to  take  an  account  of  what  it  doe 
and  owing  from  the  petitioner  to  the  estate  of  the  said  bankmpt,  and  what 
shall  be  found  to  be  due  from  the  petitioner  as  aforesaid  is  to  be  dedaeled 
from  the  said  sum  of  223/.  18«.  6<<.,  and  he  is  to  be  allowed  to  prove  the 
remainder,  and  is  to  be  paid  a  dividend  and  dividends  in  respect  thereof. 
rateably  and  in  equal  proportion  with  the  rest  of  the  said  bankrupt's  credi- 
tors seeking  relief  under  the  said  commission,  but  so  as  not  to  disturb  any 
dividend  or  dividends  already  made  under  the  same. 

N.B.  The  fact  that  there  were  no  joint  assets  does  not  appear  in  this 
Order;  but,  from  the  entry  in  the  minute-book,  it  appears  that  Lord  Eliim 
directed  it  to  be  recited  as  mentioned  in  the  report 

(a)  14  Ves.  447.  (c)  3  V.  &  B.  39.  («)  3  Madd.  229. 

(b)  15  Ves.  55.  {d)  1  Mad.  583. 


«l 
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until  lately^  there  were  no  means  of  establishing  ad-        lS4f2' 
Tersely  legal  insolvency,  he  might  be  solvent  in  law,  and       ^  p,rte 
yet  not  able  to  pay  a  shilling  in  the  pound;  so  that  the    ^^  ^^S^, 
creditor  would  be  wholly  deprived  of  his  debt.     With 
respect  to  the  next  case  of  Ex  parte  Morris  (a),  which 
might  appear  to  be  a  case  of  co-contractors  merely,  as 
reported,  the  Order  Book  shows  that  there  was  an 
actual  partnership  created  by  deed,  and  a  grant  by  the 
partnership  of  the  annuity  mentioned  in  the  case,  with 
a  pledge  of  partnership  property  to  secure  it(&). 


(c>  Mont.  2 18. 

(6)  The  foUowing  recitals  io  the  Order  show  the  nataieof  the  lecarity  :•* 
Whciew  Michael  Marri$,  of  Doris  Street.  Lambeth,  gentlemen,  did,  on 
the  6lh  day  of  March  last,  prefer  bis  petition  to  the  Right  HoBonrable  the 
Lord  High  Chancellor  of  Great  Britain,  shewing,  that,  by  virtne  of  an  in- 
deatars  bearing  date  the  10th  November  1825,  and  made  between  Jamu 
TmUr,  Samuel  Barrett,  M.  Barrett,  John  Duruton,  the  above  named  D« 
Dtmrmeaui,  and  T.  Dyer,  the  aboveoamed  parties  thereto  became  joint  and 
equal  partners  for  canytng  oo  the  trade  therein  mentioned ;  and  it  was 
tlwcby  provided,  that  any  one  of  the  said  partners  might  retire  from  the 
trade,  on  giving  six  months*  notice  of  his  intention  so  to  do ;  and  it  was  ah» 
pnvided,  that  the  continuing  pertners  should  give  a  bond  to  the  retiring 
partner,  in  a  sufficient  penalty,  to  indemnify  him  from  the  debts  and  en- 
gsgenneots  of  the  firm  due  and  to  be  purchased  at  the  time  of  the  retiring  of 
*By  of  the  partners.  That  by  another  indenture  bearing  date  the  24th  January 
1827,  and  made  between  the  said  perties  of  the  first  part,  Thomat  Dunston, 
dnein  described,  of  the  second  part,  John  AUufood,  of  the  third  part,  and 
Jtkn  Deema  and  Edwin  Cites,  of  the  fourth  part,  it  was  amongst  other  things 
KKiled,  that  the  said  partners  last  mentioned  had  contracted  with  the  said 
Tkmnas  Dumaton  for  the  sale  to  him  of  an  annuity  of  160/.  per  annum, 
for  the  sam  of  1995/.,  and  it  was  (herein  also  recited,  that  the  said  Thomat 
Bnutton  had  that  day  paid,  or  caused  to  be  paid,  into  the  hands  of  the  sai<l 
partners  tlie  said  sum  of  1995/.,  in  notes  of  Uie  Governor  and  Company  of 
the  Bank  of  England ;  and  the  said  indenture  witnessed,  that,  in  considera- 
tisB  of  the  said  sum  so  advanced,  they  the  said  partners  granted  unto  the 
and  TlksaiM  Ihmtion  an  annuity  of  160/.  per  annum  as  therein  mentioned^ 
and  they  thereby  also  assigned  certain  patent  rights,  therein  also  described, 
IB  seenre  the  payment  of  the  same  annuity.' 


>f 
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1842.  Me.  Russell,  and  Mr.  LittU,  for  tbe  respoqd^nUi  were 

^^^      stopped  bj  the  Court. 

FULD 

aod  aootb^. 

December  12.  ViCE-ChANCELLOR  KnIGHT  BbUCE;  C.  J.      This  18  a 

case  of  a  joint  debt,  due  from  the  bankrupt  and  two 
otheip  persons,  one  of  whom  is  solvent  and  living  in 
England ;  and  the  question  is,  whether  the  joint  debt  is 
to  be  proved  under  the  fiat  against  one  of  the  three 
debtors,  in  competition  with  his  separate  creditors. 

I  conceive  that  a  long  course  of  practice,  founded  o^ 
decisions  of  great  authority,  had  settled  the  point  against 
the  right  of  proof,  before  the  Bankruptcy  Court  Act 
passed.  Such  was  the  law  I  apprehend,  clearly,  when 
the  act  passed;  and  I  am  not  aware  that  either  that,  or 
any  other  statute,  has  varied  the  law  in  this  respect,  or 
th^t  any  subsequent  decision  of  tbe  Lord  Chancellor  or 
the  House  of  Lords,  at  variance  with  the  rule,  has  taken 
place.  I  must  therefore  act  upon  the  rule,  and  upon  that 
ground  dismiss  the  petition.  It  has  been  ingeniously 
argued,  that  the  rule  does  not  apply  where  the  joint 
debtors  were  not  all  traders,  subject  to  the  bankrupt 
laws,  or  wbere  there  was  no  partnership  between  them 
in  the  common,  which  is  a  restricted,  sense  of  that  term, 
or  where,  from  the  nature  of  tbe  connection  between  the 
joint  debtors,  there  would  be  no  joint  property  incident 
to  the  connection.  I  am  not  aware  of  any  such  limita- 
tion of  the  rule,  and  therefore  I  do  not  pronounce  any 
opinion,  whether  if  the  rule  were  so  limited,  that  would 
help  the  petitioner's  case. 

With  regard  to  the  arguments  ably  urged  upon  the 
policy  or  abstract  justice  of  the  rule;  if  the  rule  is 
established,  as  I  think  it  is,  those  argumentSj  whether 
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thqr  are  aomd  or  unsound,  are  not  properly  the  aubjeci       lS4rX* 
of  judicial  consideration.  e^  ^^ 

The  dissiasal  nnist  be  without  prejudice  to  any  right,    an/anoUier. 
whidi  the  petitioners  may  have  otherwise  than  as  joint 
CRcEtors  of  tlie  three,  or  to  any  right  of  proof  that  they 
osy  bare  otherwise  tluuai  for  the  purpose  of  receiying  a 
difidend  in  cooqpetition  with  the  separate  creditors. 


Ex  pane  Atkins.—  In  the  matter  of  Ayshford  Wisb, 
Nicholas  Baker^  and  William  Searle  Bentall.      UneoWt  inn, 

December 
12*21. 

The  bankrupts  were  bankers,  trading  in  partnership  Abiilofez« 
under  the  name  of  the  Newton  Bank,  at  Newton  Abbot  by  a  customer 
in  Deronshire;  and  this  was  the  petition  of  one  of  their  and  not  due,  ' 
costooDers,  who  claimed  payment  in  full,  first,  of  the  ^l^s^e  at°ile 
preoeeds  of  a  certain  bill  of  exchange,  indorsed  generally,  ^^^krupu:y! 
aad  paid  by  hira  into  the  bank,  and  not  due  at  the  date  coDtinues  the 

'^  -f  »  property  of  the 

of  the  fiat ;  weeandfy,  of  a  sum  consisting  of  some  country  customer ;  and 
bank  notes  and  cash,  which  he  alleged  to  have  been  paid  la^  «« to  a  bank 

post  bill,  which 

in  fi>r  a  specific  purpose,  to  which  it  had  not  been  applied ;  the  customer 

sends  to  the 

and  tkirdfy,  of  the  proceeds  of  a  bank  post  bill,  which  bankers,  with  a 
the  petitioner  sent  to  the  bank  inclosed  in  a  letter  dated  them  to  place 
the  ISth  of  July,  containing  the  following  passage,  ^'  I  and  to  send  him 
iaelose  a  bmk  post  bill,  value  48Z.  9s.  lOrf.,  vhich  I  *  '"^'^^ 
shall  be  obliged  by  your  placing  to  my  credit,  and  I  will 
thank  you  to  send  me  a  receipt  by  the  bearer."    The 
assignees  had,  since  the  fiat,  received  the  amount  of  the 
InUs  of  exchange,  notes,  and  bank  post  bill;  and  an 
action  to  recover  this  amount  from  them  had  been  brought, 
but  not  proceeded  with,  the  parties  desiring  the  questions 
to  he  disposed  of  by  thia  Court*    The  evidence  adduced 
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1842.  was  contradictory  as  to  the  custom  and  usage  of  the 
Ex  parte  bankrupts  and  of  other  banks  in  the  neighbourhood,  with 
Atkins.  respect  to  bills  of  exchange  and  bank  post  bills;  it 
being  deposed  on  one  side,  that  such  securities  were,  in 
the  absence  of  instructions  to  the  contrary,  treated  as 
cash  payments,  the  customer  having  immediate  credit 
and  being  entitled  to  draw  in  respect  of  them, — while  the 
witnesses  on  the  other  side  stated  that  a  special  agree- 
ment would  be  necessary  to  produce  this  result.  It 
appeared,  however,  that  credit  had  been  given  to  the 
petitioner  in  his  account  with  the  bankrupts,  for  the 
amount  of  the  bills  of  exchange  and  bank  post  bill,  and 
that  receipts  had  been  given  to  the  petitioner  in  the  same 
way  as  if  these  amounts  had  been  cash  payments. 

Mr.  FoUett,  in  support  of  the  petition.  As  to  the 
bills  of  exchange,  the  law  is  settled  by  the  authority  of 
Thompson  v.  Giles  (a).  And  with  regard  to  the  country 
bank  notes  and  cash,  they,  having  been  paid  for  a  specific 
purpose,  and  not  having  been  applied  accordingly,  re- 
mained the  property  of  the  petitioner.  The  only  other 
question  is  that  relating  to  the  bank  post  bill,  which  is 
also  disposed  of  by  the  case  of  Thompson  v.  Giles,  there 
being  no  distinction  in  principle  between  a  bank  post 
bill  and  ordinary  bills  of  exchange.  The  case  of  Thomp^ 
son  V.  Giles{a)  was  approved  of  by  Lord  Lyndkurst  in 
Ex  parte  Armstead  (6),  and  by  Lord  Cottenham  in  the 
case  of  Jombart  v.  Woollett  (c). 

Mr  Anderdon,  and  Mr.  Bacon,  for  the  assignees. 
The  evidence  in  this  case,  as  to  the  custom  of  banking 
in  the  neighbourhood  and  with  these  bankrupts,  shows 

(a)  2  B.  &  C.  432.         (6)  2  6.  &  J.  371.        (c)  2  Myl.  &  Cr.  402. 
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that  the  understanding  between  the  parties  was,  that  the  i842. 
bills  of  exchange  were  paid  in,  not  by  way  of  deposit  ^^^^^ 
merely,  but  so  as  to  give  the  customer  credit  immediately,  Atkins. 
and  to  enable  him  to  draw,  although  the  bills  had  not 
become  due ;  Thompson  v.  Giles  was  said  by  the  Lord 
Chancellor  in  Ex  parte  Benton  {a)  to  be  at  variance 
with  what  was  said  by  Lord  Eldon  in  Ex  parte  Sar- 
geant  {b),  and  cannot  be  reconciled  with  ^  parte 
Pease  {c).  Supposing  that  case  to  be  law,  it  does  not 
apply  to  the  bank  post  bill;  such  bills  being  universally 
r^arded  in  the  same  light  as  Bank  of  England  notes. 
[The  Chief  Judge.  Was  the  bill  accepted?]  It  appears 
it  was  not;  but  we  submit  that  that  makes  no  difference, 
the  acceptance  being  generally  omitted  for  the  sake  of 
security,  when  bank  post  bills  are  sent  into  the  country. 
The  omission  does  not  render  them  less  available,  when 
presented  by  the  proper  party.  [The  Chief  Judge. 
Suppose,  after  paying  into  the  bank  a  bank  post  bill,  the 
customer  required  it  for  some  special  purpose,  and  the 
bankers  refused  to  give  it  up,  you  must  contend  that  the 
refusal  would  be  justifiable?]  We  submit  that  it  would, 
especially  under  circumstances  like  those  of  the  present 
case,  where  the  petitioner  accompanied  the  bank  post 
bill  with  a  letter,  desiring  that  it  should  be  put  to  his 
credit,  and  that  a  receipt  for  the  amount  should  be  sent 
to  him.  [The  Chief  Judge.  Another  consequence  of 
the  argument  would  be,  that  in  a  case  of  vis  myor,  such 
as  a  burglary,  by  which  the  bank  post  bill  was  lost,  the 
loss  would  fall  upon  the  bankers.]  So  we  submit  it 
would,  the  bank  post  bill  being  merely  cash  in  another 
form. 

(a)  Moot.  &  BUgh,  133.  (6)  1  Ito.  153.  (c)  I  Ro.  232. 
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Ex  part* 
Atums, 


Vioe-Chancsuob  Knioht  Bkvcb,  C  J.  I  under* 
Btandy  that  neither  party  wishes  that  the  opinion  of  a  court 
of  law  should  be  taken  upon  the  point,  as  to  the  bill  of 
exchange)  and  it  has  been  in  fliet  admitted,  that  the  Court 
eannot,  consistently  with  the  principle  of  the  deci^<m  in 
Thomp9on  v.  Giles  (a),  refuse  the  petitioner  the  relief 
which  he  asks.  That  is  also  my  opinion.  Now  I  ap- 
prehend that  Thampwm  v.  Giles  is  not  inconsistent  with 
any  of  Lord  Elden^s  decisions.  It  has  moreover  been 
approved  of  by  two  judges,  who  have  held  the  great  seal 
since  Lord  JEldon*8  time ;  and  I  must  therefore  grant  the 
prayer  of  the  petition,  so  far  as  regards  the  bill  of  ex- 
change. 

With  regard  to  the  second  question,  relating  to  the 
country  bank  notes  and  cash,  the  evidence  does  not 
appear  sufficient  to  enable  me  to  decide  the  questioD, 
although  I  think  it  such  as  to  entitle  the  petitioner  to  an 
inquiry,  had  the  amount  been  sufficient  to  warrant  it. 
As,  however,  there  will  be  a  dividend  of  Ts.  6d.  in  the 
pound,  I  think  that,  considering  the  smallness  of  the 
sum  in  dispute,  I  ought  not  to  put  the  parties  to  the 
expense  of  the  inquiry,  and  therefore  allow  the  matter 
to  stop  where  it  is,  without  deciding  anything  with 
respect  to  it.  The  reply  consequently  may  be  confined 
to  the  question,  with  reference  to  the  bank  post  bill. 


Mr.  FolkU  in  reply,' cited  J^oovejf  v.  MyhM{b\  and 
Ex  parie  Viumas  (c). 

Diumber  2U  Vice-Chancellor  Kmioht  Bbuc^,  C.  J.  The  cases 
o{  jEx  parte  Pease  (d)  and  Thompson  v.  Giles  (a)  seem 
to  me  to  contain  correctly  expressed  doctrine,  applicable 


(a)  2  B.  &  C.  422. 
(6)  2  B.  &  Aid.  683. 


(c)  1  Atk.  232. 

(d)  19  Yes.  46,58,  GOj  1  Row,  154. 
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to  the  present  case,  upon  which  I  have  already  expressed       1842. 
ao  opinion  favourable  to  the  petitioner  as  to  the  short  bill      ^  ^^^ 
of  SOL,  and  have  stated  the  grounds  upon  which,  think-       Atums. 
iiig  mjself  at  present  without  materials  sufBcient  for  a 
anilar  decision  as  to  the  SOL,  1  do  nojt  consider  it  right 
to  direct  an  inquiry  as  to  that  sum. 

As  to  the  bank  post  bill  for  48L,  had  the  amount  been 
coDsiderable«  or  had  the  parties  not  desired  to  avoid 
lending  the  question  to  be  tried  in  an  action^  I  should  have 
directed  the  equating  or  soma  other  action  to  be  tsied  with 
admissions.  Under  the  circumstances,  finding  myself 
obliged  to  decide  this  point,  and  having  considered  it,  I 
have  come,  though  not  without  hesitation,  to  the  conclu- 
lioQ,  that  it  must  be  decided  in  the  petitioner's  favour. 
My  doubt  has  been,  whether,*— not  "  from  the  habits  of 
dealing  between  the  parties,"  but  from  the  relation  of 
banker  and  customer,  the  nature  of  the  particular  paper, 
and  the  general  and  ordinary  mode  in  which  paper  of 
that  kind  is  treated  and  considered  by  the  world, — the 
bank  post  bill  ought  not  to  be  deemed  to  have  been  paid 
by  the  customer,  and  received  by  the  bankers,  as  cash, 
90  as  to  change  the  property  from  the  instant  when  it 
reached  their  hands.  If  the  bankers  had,  in  truth,  with- 
out asking  or  consulting  the  petitioner,  treated  the  paper 
as  their  own,  and  paid  or  passed  it  away  accordingly,  it 
would  (saying  the  least)  seem  harsh  to  have  considered 
that  a  breach  of  trust,  or  a  wrongful  act,  the  petitioner 
being  credited  with  the  full  amount.  If  such  would 
have  been  strictly  his  rights  it  would  probably  have  ap- 
peared rigid,  extreme,  and  unusual,  to  have  asserted  it 
adversely.  And  it  is  possible,  that,  consistently  with  the 
absence  of  any  change  in  the  property  while  the  paper 
remained  with  thf^  bankers,  it  might  be  held  that  they 
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184S.  had  a  tacit  permission  so  to  use  it^  crediting  the  customer 
E^"^  with  the  full  sum.  Upon  this  particular  point,  however, 
Atiins.       it  is  nQt  necessary  to  express  an  opinion. 

Suppose,  all  other  facts  being  as  they  are,  the  customer 
had  drawn  a  cheque  on  the  bankers  for'  a  sum  exceeding 
his  balance  if  the  post  bill  were  not  taken  into  the 
account,  and  the  bankers  had  refused  to  honour  the  cheque 
in  respect  of  that  deficiency,  which,  without  reckoning 
the  bank  post  bill,  there  was,  but  which  the  bank  post 
bill  would  have  covered, — would  they  have  been  liable  to 
an  action,  as  in  Marzetti  v.  WiUiam9{a)t  It  seems  to 
me,  that,  with  no  other  facts  in  the  case  than  such  as 
I  have  supposed,  and  those  before  me,  the  action  could 
not  have  been  maintained;  as  the  defendants  might 
have  said,  truly,  that  an  unaccepted  bill,. though  of  the 
bank  of  England,  payable  seven  days  after  sight,  was 
for  many  purposes  not  equivalent  to  cash,  and  that  their 
duty  would  be  performed  by  transmitting  the  paper  to 
London  for  acceptance,  and  raising  the  money  upon  it 
within  a  reasonable  time.  Such,  I  apprehend,  would 
have  been  the  state  of  things  in  that  case,  resulting  from 
the  relation  of  banker  and  customer,  not  regulated  or 
qualified  by  any  particular  agreement  express  or  to  be 
inferred.  Here  I  cannot  collect  any  such  regulating  or 
qualifying  agreement.  If  the  bankers  could  for  any  pur- 
pose have  declined  to  consider  this  paper  as  cash,  against 
themselves,  the  property  was  not  changed.  On  the 
whole,  my  impression  is,  that  there  was  no  change  of 
property;  that  is,  that,  strictly,  and  according  to  the  ex- 
treme right  which  either  party  could  have  enforced 
against  the  other,  this  bill  had  never  assumed  the  cha- 
racter of  cash  between  them. 

The  consequence  is,  that,  dismissing  the  petition  as  to 

(•)  1  B.  &  Adolph.  415. 


CASES  IN  BANKRUPTCY.  109 

the  four  country  bank  notes  and  the  silver,  I  give  the  I842. 

petitioner  an  Order  as  to  the  rest.     The  circumstances  ^^^ 

F.X  parte 

under  which  I  refuse  him  an  Order  as  to  the  four  country  Athns. 
bank  notes  ought,  I  think,  to  prevent  that  refusal  from 
making  any  diflerence  in  costs. 


Ex  parte  John  Hampden  Gledstanes  and  others. — In 
the  matter  Gardner  Bogos,  William  Taylor,  and 
William  Shand  the  younger. Uncoin*t  Jnn, 

Deemnber  14. 

This  was  a  petition  of  creditors,  praying  that  the  pro-  B.5.  &  Co.,  of 
ceeds  of  certain  goods  might  be  applied  to  the  payment  ing  comigned' 

t     1^-11     r        I.  ceitftin  goodi  to 

of  a  bill  of  exchange,  O.  B.  in  Eo^. 

The  bankrupt,  Gardner  Boggs,  carried  on  business  at  thev'bli  g  ibn 
Liverpool  on  his  separate  account,  as  a  merchant  and  Jjrite'hi^'^'-j 
shipowner,  and  also  traded  in  partnership  with  William  that  they  inund 
Taylor  and  William  Shand  the  younger,  as  merchants  ofc  JT.  &Co. 

^  /        B     >  for  the  balance 

and  shipowners  in  Great  Winchester  Street,  London,  ofaochihip- 

nentt,  and  that 

onder  the  firm  of  Boggs^  Taylor  &  Co.  they  inclose 

The  bankrupt  William  Shand  the  younger  was  also  and  policies  of 
engaged  in  copartnership  with  William  Bruce  and  other  goodi  inquet.  ^ 
pentons,  as  merchants  at  Calcutta,  under  the  firm  of  ^J^'d^^j^l^i 
Bnue,  Skand  &  Co.  ™?*bT"' 

I  '  on  (7.  if.,  in 

Bruce^  Shand  k  Co.  were  the  general  agents  in  Cal-  ^l^^'^^^'J^' 
cutta  of  Gardner  Boqqs  in  his  separate  business,  who  *^«y  ^^^^  ^* 

^^  ^  •  '  B.  to  ••  place 

waa  in  the  habit  of  commissioning  to  them  ships  of  which  to  account  of 

shipments  per 

he  was  owner  or  part-owner,  and  of  making  consign-  Gardner."  Be- 
fore the  goods 
ments  of  goods  for  sale ;  and  Bruce^  Shand  &  Co.  were  teach  England 

in  the  habit  of  purchasing  goods  to  be  sent  to  England  bankrapt,  and 

by  the  same  ships  on  their  return  voyage  to  Gardner  to  A?posse«Iion 

Boggsy  the  same  being  frequently  purchased  with  their  ?/^^*  Jha?^** 

above  ezpres- 
BOOS  in  the  bill  and  the  letter  amounted  to  a  specific  appropriation  of  the  gooda  for  the  paj- 
■eni  el  the  bill,aiid  that  the  aisignees  were  bound  to  aeconnt  to  6.,  K.  h  Co.  for  the  proceeds. 
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18418.       own  money,  or  on  their  own  credit,  and  before  the  ou(- 

V^*'^^       ward  cargoes  could  be  disposed  of ;  in  the  course  of 

Glbostanbs    which  dealings,  Bruce,  Shand  8c  Co.  were  frequently 

creditors  of  Gardner  Boggs  to  a  large  amount.    JBogge, 

Taylor  &  Co.  had  also  extensive  dealings  witli  Bmee, 

Shand  &  Co.  of  a  like  nature. 

In  August  1841,  Gardner  Boggs  consigned  various 
goods  to  Bruce,  Skand  k  Co.  on  board  the  ship 
Gardner,  which  was  jointly  owned  by  himself  and  one 
Mr.  M'Intyre,  but  of  which  Gardner  Boggs  was  the 
managing  owner,  and  advised  them  by  letter  that  the 
goods  were  shipped  on  account  of  Boggs,  Taylor  &  Co. 

On  the  16th  December  1841,  Boggs,  Taylor,  &  Co. 
stopped  payment,  and  in  the  course  of  a  day  or  two 
afterwards,  Gardner  Boggs  also  suspended  payment  at 
Liverpool. 

On  the  2nd  March  1842,  a  joint  fiat  was  issued  against 
the  three  bankrupts. 

In  the  mean  time,  the  ship  Gardner  with  her  outward 
cargo  arrived  at  Calcutta  in  December  1841,  when  Bruce, 
Shand  &  Co.  unloaded  the  cargo,  and  before  the  same 
was  realized,  with  their  own  money  and  with  their  own 
credit  purchased  goods  to  load  the  ship  on  her  home- 
ward voyage  for  Gardner  Boggs,  which  were  shipped 
by  them  to  him;  and,  in  order  to  reimburse  themselves, 
they  drew  several  bills  of  exchange  on  Gardner  Boggs,  to 
the  amount  of  7362/.  I6s.  3d.,  the  price  of  the  goods  so 
purchased  by  them.  Among  the  bills  so  drawn  was  one 
for  1362/.  165.  3d.,  in  favour  of  the  petitioners,  who  were 
the  agents  in  London  of  the  firm  of  Bruce,  Shand  8c  Co. 
The  other  bills  were  sold  by  Bruce,  Shand  &  Co.  to 
various  persons  at  Calcutta,  to  whom  they  at  the  same 
time  handed  over,  annexed  to  such  bills  of  exchange,  the 
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bilh  of  lading  and  the  policies  of  insurtince  relating  to       1842. 
certain  portions  of  the  homeward  cargo ;  one  of  such      ^  ^^^ 
biUs  for  3000/.  being  sold  by  them  to  Messrs.  M'Intyre.    ^JJ'^^j;'* 

On  the  89th  January  1846,  Bruce,  Shand  8c  Co. 
addressed  a  letter  to  Oardner  Boggs  on  the  subject  of 
the  return  cargo,  and  the  several  bills  which  they  had 
drawn  in  respect  of  it,  in  which  they  informed  them  that 
they  had  sold  the  bill  for  30002.  to  Messrs.  M'Intyre, 
Hid  had  placed  in  their  hands,  as  collateral  security,  the 
hills  of  lading  and  policies  of  insurance  for  a  certain 
portion  of  the  cargo,  and  they  thus  expressed  themselves 
m  the  postscript :  **  As  we  will  draw  in  favour  of  Messrs. 
ObditaneB  tc  Co.  for  the  balance  of  the  shipments  per 
Oardner,  we  inclose  bills  of  lading  and  policies  for  the 
775  bags  of  rice,  and  SOO  bales  jute."  This  letter, 
with  the  invoices,  bills  of  lading,  and  account  current 
arrived  in  England  on  the  lOth  March  184S,  which  was 
after  the  issuing  of  the  fiat;  when  they  were  taken  pos* 
session  of  by  the  assignees. 

On  the  same  lOth  March,  the  petitioners  also  received 
a  letter  firom  Bruce,  Shand  &  Co.,  in  which  was  in* 
dosed  the  bill  for  18621. 1&.  Sd.,  of  which  the  following 
is  a  copy : 

''  No.  5.    Exchange  for  1362/.  16^.  3d. 

"  Calcutta,  19  January  1842. 

''  At  ten  months  after  date,  pay  this  first  bill  of  ex- 
change (second  and  third  of  same  time  and  date  unpaid) 
to  the  order  of  Messrs.  Gkdstanes,  Kerr  k  Co.,  one 
thousand  three  hundred  and  sixty  two  pounds,  sixteen 
shillings,  and  three  pence^  which  place  to  account  of  ship- 
9enUper  Gardner.  Your  obedient  Servants, 

i.T  r.   J      »       t:.  Bruce,  Shand,  &  Co.,, 

Liverpool.  Payable  in  London. 
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1842.  The  petitioner  alleged,  that  the  three  firms  of  Bruce, 

Ex  parte  Shond  k  Co.^  Bogg$j  Taylor  &  Co.,  and  Gardner  Boggs, 
^odothcnL*  ^^^^  ^^^'^  indebted  to  the  petitioners  to  an  amount 
much  exceeding  the  amount  of  the  above  bill. 

Since  the  date  of  the  bill,  Bruce,  Shand  k  Co.  had 
become  insolvents. 

The  homeward  cargo  shipped  by  the  Gardner  had 
come  to  the  possession  of  the  assignees  of  Boggs,  Taylor 
&  Co.,  who  refused  to  permit  any  part  of  the  proceeds  to 
be  applied  to  the  payment  of  the  above  bill  of  exchange. 

The  prayer  was,  that  the  petitioners  might  be  declared 
entitled  to  be  paid  the  amount  of  the  bill  for  1362/.  ISs.Sd,, 
with  interest  at  the  rate  of  5/.  per  cent.,  from  the  time 
when  the  bill  would  have  become  due,  if  accepted,  out  of 
the  proceeds  of  the  775  bags  of  rice,  and  SOO  bales  of 
jute ;  and  that  it  might  be  declared  that  the  petitioners 
had  a  lien  on  the  same,  and  the  bills  of  lading  thereof,  for 
the  amount  of  such  bill  and  interest. 

Mr.  Piggottg  and  Mr.  Heathfield,  in  support  of  the 
petition.  In  this  case,  the  petitioners  had  a  clear  lien  on 
the  proceeds  of  the  rice  and  jute,  in  order  that  the  same 
might  be  applied  in  payment  of  the  bill  for  1362L  I6f.  Sd, 
The  postscript  of  the  letter  from  Bruce,  Shand  &  Co.  to 
Gardner  Boggs,  of  the  ^th  January  1842,  says  ex- 
pressly, "as  we  will  draw  in  favour  of  Messrs.  Gledstanes 
k  Co.  for  the  balance  of  the  shipments  per  Gardner,  we 
inclose  bills  of  lading,  and  policies  for  the  775  bags  of 
rice,  and  300  bales  of  jute."  In  Ex  parte  Prescott  (a), 
where  J.  supplied  goods  at  his  own  cost  to  B,  and  C, 
which  it  was  agreed  should  be  shipped  on  the  joint 
account  of  the  three,  and  that  B.  and  C.  should  accept 

(a)  1  Moot,  U  A.  316;  3  Deac.  &  C.  218. 


and  others. 
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bills  drawn  by  il.  on  account  of  the  return  proceeds,  and        1842. 
that  the  bills  should  be  paid  out  of  such  proceeds,  it  was       J^"^ 
held  that  the  indorsees  of  the  bills,  with  whom  A.  had    GLED»rANPs 
discounted  them^  although  they  had  no  knowledge  of  the 
bills  being  drawn  on  account  of  the  joint  shipment^  had 
oevertheless  a  lien  on  the  return  proceeds  of  the  ship- 
mcDt,  which  came  to  the  hands  of  the  assignees  of  B. 
and  C,  subsequently  to  their  bankruptcy.    [The  Chief 
Judge.  In  that  case  there  was  a  partnership  in  the  goods ; 
the  shipment  was  a  joint  adventure  of  the  three.]     Sir 
George  Rose  says  in  his  judgment,  that  the  question  of 
partnership  was  immaterial ;  and  that  when  the  drawer 
of  the  bills  indorsed  them,  he  at  the  same  time  trans- 
ferred his  rights  thereon,  and  his  means  of  enforcing  and 
satisfying  them,  and  all  his  equities ;  and  he  adds,  that 
be  always  understood  that  the  principle  on  which  JEx 
parte  Waring  (a)  was  founded^  was  this — that  where  the 
original  intention  of  the  parties  was  to  appropriate  pro- 
perty to  a  certain  purpose,  in  such  a  transaction  bank- 
ruptcy would  not  afiect  that  intention,  nor  deprive  third 
parties  of  the  benefit  of  it    This  principle  was  also  acted 
upon  in  Buchanan  v.  Findlay  (b\  where  A.  &  Co.  re- 
mitted  a  bill  to  J3.  &  Co.,  with  directions  to  get  it  dis- 
counted, and  apply  the  proceeds  in  a  particular  way ;  and 
B,  &  Co.  did  not  get  the  bill  discounted,  but  received 
the  money  when  it  became  due,  before  which  time  A,  & 
Co.  became  bankrupt ;  and  it  was  held,  that  B.  &  Co. 
were  liable  to  be  sued  for  the  amount  by  the  assignees 
of  A.&  Co.,  as  money  received  to  their  use.     So,  in  Ex 
parte  Smith  {c),  it  was  decided  that  the  indorsee  of  notes 
issued  by  a  bank,  on  the  deposit  of  certain  goods  as  a 

(a)  2  Row,  182 :  19  Vet.  350;  2  G.  &  J.  404. 

(b)  9  B.  &  C.  738.  (c)  6  Ves.  447. 

VOL,  ni.  I 


and  others. 
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1842.        security  for  the  payment  of  the  notes,  had  a  right  to  have 
Ex  parte      ^^^  goods  applied  in  discharge  of  the  notes. 

Gledstanfs 

Mr.  Swanston  appeared  for  Messrs.  M*Intyre,  who 
had  purchased  the  bill  for  SOOO/.,  and  submitted  to  any 
Order  of  the  Court. 

Mr.  AnderdoHf  for  the  assignees.  The  cases  cited 
have  no  bearing  on  the  present  question.  The  facts  of  this 
case  are  very  different  from  those  of  Ex  parte  Waring  {a) 
and  Ex  parte  Prescott  (&),  in  which  two  firms  were  bank- 
rupt|  and  the  Court  was  administering  two  bankrupts* 
estates.  Supposing  there  was  any  equity  in  this  case, 
there  can  be  no  transfer  of  an  equity  to  a  third  person. 
The  postscript  of  the  letter  of  the  29th  January  184^, 
that  has  been  so  much  relied  on,  was  merely  a  direction 
to  the  acceptor  of  the  bills  for  his  guidance.  The  bill  of 
exchange  itself  does  not  refer  to  any  fund  out  of  which 
the  bill  was  to  be  paid,  but  merely  to  an  account  relating 
to  a  particular  ship.  Suppose  all  the  parties  in  this 
transaction  had  continued  solvent,  could  a  bill  have  been 
filed  by  Oledstanes  &  Co.,  to  establish  an  equity  on 
the  proceeds  of  these  goods  ?  Then,  does  bankruptcy 
supervening  give  them  any  greater  equity  ?  [The  Chief 
Judge.  Do  you  say,  that  Bruce,  Shand  &  Co.  intended 
to  trust  Boggs  with  the  sole  disposition  of  the  goods 
shipped  by  the  Gardner?']  I  submit,  it  is  clear  that 
such  was  their  intention ;  for  they  inclosed  the  bills  of 
lading  and  the  policies  of  insurance  on  these  goods 
in  their  letter  to  Boggs  of  the  29th  January  1843, 
although  in  the  same  letter  they  informed  him,  that  they 
had  placed  the  bills  of  lading  and  policies  of  insurance 

(a)  2  Rose,  182  ;    19  Ves.  360 ;   2  G.  &  J.  404, 
(6)  L  Mont.  &  A.  316;  3  Dea.  &  C.  218. 


and  others. 
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for  a  certain  other  portion  of  the  cargo  in  the  hands  of  1842. 
Messrs.  M^Intyre^  as  collateral  security  for  the  payment  J"*^^^ 
of  the  bill  for  3000Z.  If  Bruce  &  Co.  intended  to  give  ^J-^^^^^^^ 
the  petitioners  a  lien  on  the  rice  and  jute,  for  the  payment 
of  the  bill  for  1363/.,  they  would  have  done  as  they  did 
with  respect  to  Messrs.  M^Intyre^  and  have  transmitted 
the  bills  of  lading  and  policies  to  the  petitioners. 

Mr.  Piggotty  in  reply.  The  shipments  of  the  out- 
ward cargo^  and  the  homeward  cargo,  were  perfectly 
distinct  transactions ;  Bruce,  Shand  &  Co.  had  clearly  a 
lien  on  the  return  cargo^  for  their  advances  in  purchasing 
the  goods  of  which  it  was  composed.  Cannot  they 
assign  their  lien  on  part  of  the  cargo  to  another  person  ? 

The  Vice-Chancellor  Knight  Bruce,  C.J. — A 
bill  of  exchange  may  be  so  constructed  as  to  carry  a  lien 
on  specified  property  for  the  payment  of  it,  and  the 
question  is^  whether  or  not  it  was  so  in  the  present  case. 
The  bill,  in  respect  of  which  the  petitioners  claim  a 
lien  on  certain  goods,  contains  these  words,  *'  which 
place  to  account  of  shipments  per  Gardner;**  and  the 
Court  is  now  called  upon  to  construe  the  meaning  of 
these  words.  To  do  this,  it  is  requisite  to  look  to  the 
relation  between  the  several  parties  to  this  petition. 
It  appears  that  Bruce,  Shand  8c  Co.  of  Calcutta,  who 
were  employed  as  the  agents  of  Gardner  Boggs,  and  also 
of  Boggs,  Taylor  8c  Co.,  purchased  goods  on  thdr  own 
credit,  but  for  the  sole  benefit  of  Gardner  Boggs.  It  is 
dear,  that  Bruce  &  Co.,  having  purchased  these  goods 
with  their  own  money,  had  a  lien  on  them  for  the. amount 
of  the  price  which  they  had  paid  for  them ;  they  could 
not  have  been  required  to  part  with  them,  without  being 

i2 
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1S42.        repaid  the  amount  of  their  advances.    They  drew  certain 

^"^        bills  on  Boggs  for  the  amount  of  these  advances ;  most 

Gledstanm    of  which  bills  they  sold  to  different  persons,  to  whom 

and  others. 

they  delivered  bills  of  lading  of  particular  goods,  as 
security  for  the  payment  of  the  bills  which  they  had 
sold.  They  had  a  right,  of  course,  to  deal  with  the 
remainder  of  the  cargo  in  the  same  way.  They  accord- 
ingly drew  a  bill  on  Gardner  Boggs  for  1362/.  16^.  Sd., 
being  the  residue  of  the  price  of  the  cargo,  and  sent  this 
bill  to  their  own  agents  in  London,  the  present  peU- 
tioners.  They  also  wrote  to  Gardner  Boggs,  to  advise 
him  of  their  intention  to  draw  this  bill  on  him,  saying, 
'^  as  we  will  draw  in  favour  of  Messrs.  Gledstanes  &  Co. 
for  the  balance  of  the  shipments  per  Gardner,  we  in- 
close the  bills  of  lading  and  policies  for  the  775  bags  of 
rice,  and  300  bales  jute."  It  is  contended  on  the  part  of 
the  assignees,  that  all  this  showed  an  intention  of  Bruce, 
Shand  &  Co.  to  trust  to  the  present  responsibility  of 
Gardner  Boggs,  and  a  consequent  relinquishment  of 
their  lien  on  the  goods  for  the  amount  of  the  price. 
But  that  intention  is  certainly  not  exhibited  by  their 
letter  to  Boggs.  It  does  not,  however,  rest  upon  the 
letter  alone,  emphatic  as  is  the  expression  contained  in 
the  postscript ;  for  when  we  come  to  the  bill  itself,  we 
find  also  these  words,  *'  which  place  to  amount  of  ship- 
ments per  Gardner,*^  Now,  it  appears  to  me,  that  as 
between  drawer  and  drawee,  this  was  a  specific  appro- 
priation of  particular  funds  for  the  payment  of  the  bill. 
But,  according  to  the  argument  urged  for  the  assignees^ 
these  words  are  to  be  held  superfluous.  It  is  requisite, 
however,  to  give  some  meaning  to  these  words;  and 
the  interpretation  which  I  think  most  consistent  with 
justice,  most  consistent  with  fair  dealing,  and  with  mer- 
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cantile  customs^  is,  that  the  bill  should  be  paid  out  of       1842. 
the  shipments  by  the  Gardner.    As  to  the  circumstance  ^^      £       n, 
the  bill  not  being  due  for  ten  months  after  it  was  drawn,     Glbdstanes 

"  and  others. 

—with  that^  I  think  Boggs  had  nothing  to  do.  On  the 
whole,  I  think  there  is  nothing  to  prevent  the  Court 
from  dealing  with  the  case  as  justice  requires,  and  I 
therefore  feel  myself  bound  to  declare,  that  the  proceeds 
of  the  goods  mentioned  in  the  postcript  of  the  letter  from 
Bruce  &  Co.  to  Boggs,  are  liable  to  the  payment  of  this 
biU. 

Order  as  prayed, — the  petitioners  and  the  assignees 
to  have  their  costs  out  of  Boggs'  separate  estate ; 
the  petitioners  undertaking  to  pay  the  costs  of 
Messrs.  JtPIntyre, 


Ex  parte  Michael  Hinton  Castle. — In  the  matter  of 
Daniel  Wade  Acraman,  William  Edward  Acra- 
MAN,  and  Alfred  John  Acraman. 

and 

In  the  matter  of  Daniel  Wade  Acraman,  William 
Edward  Acraman,  Alfred  John  Acraman,  Wil- 
liam Morgan,  Thomas  Halroyd,  and  James  Nor-   £^„^^^„»,  /„„ 

ROWAY  FrANKLYN.  ^^^"fH^  ^* 

ana  2a. 

The  bankrupt,  William  Edward  Acraman,  was  a  son  deed  assigns  to 
of  the  bankrupt,  Daniel  Wade  Acraman  ;  and  this  was  gidemtwn°or°" 
the  petition  of  one  of  the  separate  creditors  of  the  son  to  affccdon**cer-° 
ha?e  the  proceeeds  of  certain  property,  which  was  in  the  *^Ei^'"'^*°** 

trust  to  pennit 
tbe  fiitlier  to  have  the  present  lue  and  eDJoyment  of  tbem  dariog  his  life,  and  sabject  thereto 
to  the  proper  use  and  benefit  of  the  son.    r  ormal  possession  is  delivered  to  the  son  upon  the 
eiecatKHi  ^  the  deed,  by  the  delivery  of  one  picture  in  the  naice  of  the  whole ;  but  the  father 
noains  in  poeseasion  till  his  bankruptcy.   Htid,  that  the  assignees  were  entitled  to  the  gooda. 


Castlk. 
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1842.  possession  of  the  father  at  the  time  of  the  bankruptcy, 
Ex  parte  Carried  to  the  credit  of  the  separate  estate  of  the  son. 
The  property  in  question,  which  consisted  of  a  valuable 
collection  of  pictures,  and  other  effects,  belonged  to  the 
father  in  the  month  of  August  1839,  when  he  addressed 
the  following  letter  to  the  son: — 

CliftoD,  1  Comwallis  Terrace. 
August  29tb,  1839. 

**  My  dear  Son, 

I  give  you  all  my  plate  and  plated  articles, 
except  such  as  I  have  named  in  my  will  for  Edith;  I 
also  give  you  all  my  collection  of  paintings,  except  such 
as  I  have  given  to  your  sisters.  I  give  you  likewise  all 
the  buhl  furniture,  cabinets,  and  their  contents,  mosaic 
tables,  bronzes,  marbles,  carved  ivory  articles,  and  orna- 
mental china,  for  your  sole  use  and  benefit, 

Y.Qur  affectionate  father. 
Witness,  D.  W.  Acraman. 

Ann  Langdon  Westcote, 

Afterwards  the  father  executed  a  deed,  dated  the  1 7th 
October  1839,  and  expressed  to  be  made  between  him- 
self of  the  one  part,  and  the  son  of  the  other  part, 
whereby  it  was  expressed,  that  in  consideration  of  the 
natural  love  and  affection  which  the  father  had  and  bore 
to  the  son,  and  for  the  nominal  consideration  therein 
mentioned,  the  father  gave,  granted,  and  confirmed  to 
the  son,  all  and  singular  the  pictures,  paintings,  plate, 
goods,  chattels  and  effects  mentioned  or  described  in  or 
by  the  inventory  or  schedule  thereof  thereunder  written, 
or  thereupon  indorsed,  or  howsoever  otherwise  the  pic* 
tures,  paintings,  plate,  goods,  chattels,  and  efiects  by 
the  indenture  given,  granted  and  confirmed,  or  intended 
so  to  be,  or  any  of  them  ought  to  be  described,  together 


Castle. 
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with  the  frames  or  appurtenants  thereto,  or  to  any  part  ^^^^- 
thereof  belonging  or  appertaining^  and  all  the  estate,  Ex  parte 
right,  title,  interest,  claim,  and  demand  whatsoever  of 
the  father  in,  to,  of  or  upon  the  same,  or  any  of  them, 
or  aay  part  or  parts  thereof;  To  have  and  to  hold  all 
and  sbgular  the  pictures,  paintings,  plate,  goods,  chat- 
tels and  effects  thereby  given,  granted,  and  confirmed, 
or  mentioned  and  intended  thereby  so  to  be,  with  their 
q>purtenants,  unto  and  by  the  son,  his  executors,  ad- 
ministrators and  assigns,  upon  trust,  nevertheless,  to 
permit  and  sufier  the  father  to  have  the  personal  use 
and  enjoyment  of  the  said  pictures,  paintings,  plate, 
goods,  chattels,  and  efiects,  or  such  of  them  as  he  should 
think  fit,  for  and  during  tlie  term  of  his  natural  life;  and 
from  and  after  the  decease  of  the  father,  and  in  the  mean 
time,  subject  to  the  aforesaid  trust,  to  and  for  the  only 
pr<^r  use  and  benefit  of  the  son.  There  was  a  sche- 
dule, containing  a  catalogue  of  the  pictures  and  effects. 

The  father  remained  in  possession  of  the  effects  as- 
signed by  the  deed  until  his  bankruptcy.  He  stated,  in 
an  affidavit  in  support  of  the  petition,  that  the  deed  was 
prepared  by  his  own  solicitor,  and  that  at  the  time  of  its 
execution  formal  possession  of  the  pictures  and  effects 
was  given  to  the  son  according  to  the  deed,  by  the  de- 
livery of  one  picture  in  the  name  of  the  whole.  He 
iiirther  stated,  that  he  had  mentioned  to  various 
persons  with  whom  he  was  in  the  habit  of  com- 
municating, the  circumstance  of  his  having  made  over 
the  property  to  his  son.  He  admitted,  that  after  the 
execution  of  the  deed,  he  had  on  more  than  one  occa- 
sion disposed  of  some  of  the  pictures  comprised  in  it, 
without  having  previously  asked  the  consent  of  his  son, 
but  he  said  that  such  pictures  were  of  an  inferior  cha- 


Castle. 
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1842.  racter  and  value,  and  that  no  such  disposition  was  made, 
F.x  parte  cxccpt  for  the  purpose  of  improving  the  collection,  by  re- 
placing the  pictures  disposed  of  by  others  of  a  superior 
description.  He  also  deposed,  that  a  short  time  before 
the  issuing  of  the  fiats  it  was  agreed  between  him  and 
his  son,  that  some  of  the  pictures  should  be  sold  to  raise 
money  for  the  subsistence,  and  rent  and  taxes  of  himself 
and  his  son,  together  with  other  pictures,  and  that  the 
son  received  the  proceeds  of  such  of  the  pictures  sold  on 
that  occasion  as  were  comprised  in  the  deed  of  gift. 
The  petition  was  opposed  on  behalf  of  the  separate  cre- 
ditors of  the  father,  who  insisted  that  the  pictures  and 
property  belonged  to  the  father  at  the  time  of  his 
bankruptcy,  or  at  all  events  were  in  his  reputed  owner- 
ship. 

Mr.  SwanstonyEind  Mr.  Osborne,  in  support  of  the  pett* 
tion.  The  assignment  was  valid,  being  completed  by 
formal  delivery  of  possession ;  it  cannot  be  impeached 
under  6  Oeo.  4.  c.  16.  s.  73.,  for  there  is  no  proof  nor 
any  pretence  for  suggesting  that  the  father  was  at  the 
time  insolvent,  or  that  the  transaction  was  otherwise  than 
a  bond  fide  one.  [The  Chief  Judge.  Independently  of 
the  bankrupt  laws,  could  the  transaction  be  supported 
consistently  with  Ttoj/Tie's  case  {a)^  Ticyne's  case  was 
decided  upon  the  ground  of  fraud,  which  is  not  imputed 
here;  and  besides,  according  to  the  report,  the  grantor  of 
the  goods  was  insolvent,  for  he  is  stated  to  have  been  in- 
debted in  500/.,  while  the  goods  in  question  were  of  the 
value  of  300/.  only.  Here  too,  the  possession  is  consistent 
with  the  provisions  of  the  deed,  a  circumstance  on  which 

(a)  3  Rep.  80. 
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someof  the  authorities  (a)  have  proceeded,  and  which  quite        1843. 


Ex  parte 


distinguishes  this  from  Twyne'$  case.  As  the  son  was 
only  entitled  in  remainderi  there  could  be  no  fraud  Castlb. 
in  his  permitting  what  he  could  not  prevent,  the  enjoy- 
ment by  the  tenant  for  life.  [The  Chief  Judge.  That 
might  be  so,  if  the  property  had  been  bequeathed  upon 
these  trusts  by  a  will,  so  that  the  father  had  not  been 
originally  the  absolute  owner  of  them ;  which  is  a  dis- 
tinction adverted  to  in  the  judgment  in  the  Earl  of 
Shaftesbury  v.  RusselUJb).  But  what  change  of  posses- 
sion was  there  here,  to  denote  the  alteration  of  the  father's 
interest?]  There  may  be  a  conveyance  of  chattels,  with- 
out delivery  or  change  of  possession.  ShephenTs  Touch- 
st(me,237.  [The  Chief  Judge.  No  doubt,  in  the  case  of  a 
saJeof  goods,  taking  possession  is  not  necessary,  and  the 
purchaser  may  maintain  trover  without  delivery;  but 
suppose  a  father  said  to  a  son,  I  give  you  this  chair,  and 
the  son  did  not  take  it,  could  he  muntain  trover?] 
The  petitioner's  case  does  not  require  the  principle  to  be 
carried  to  that  extent.  Supposing  then  the  case  not 
to  be  within  the  statute  of  Elizabeth  (c),  or  the  73rd 
section  of  the  Bankrupt  Act,  the  reputed  ownership 
clause  (d)  affords  the  only  other  argument  on  which  the 
respondents  can  rely.  But  to  satisfy  that  section,  there 
must  not  only  be  order  and  disposition  of  the  bankrupt, 
but  there  must  be  the  consent  of  the  true  owner.  Now 
although  the  son  was  the  true  owner,  yet  his  ownership 
was  expressly  subject  to  his  father's  enjoyment  for  his 
life,  and  he  could  not  therefore  be  said  to  consent  to  that 
over  which  he  had  no  control.    Darby  v.  Smith  (e)  was 

(a)  See  MartindaU  v.  Booth,  3  B.  &  Adol.  498,  where,  however,  the 
ttiignmeot  wa»  for  a  valuable  coniideratioD,  viz.,  aa  actual  advance  of 
noiiej.  (6)  I  B.&  C.  666. 

(0  13  Eliz.  c.  5.  (rf)  6  Geo.  4,  c.  16,  s.  72.        (e)  8  T.  R.  82. 
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£i  parte 
Castle. 


decided  in  favour  of  the  assignees^ expressly  on  the  ground 
of  the  trustees  permitting  the  husband  to  have  the  order 
and  disposition  of  the  goods^  contrary  to  the  terms  of  the 
trust  deed.  And  they  cited  Lady  Arundel  v.  Pkipps  (a), 
Edwards  v.  Harbenib)^  Jarman  v.  WdokUon{c)t  Cado- 
gan  v.  Kennet{d),  Ex  parte  Martin  {e)^  Reed  v.  WU- 
motif ),  Ex  parte  Horwood{g)f  Lingardv.  Messiter{h), 
Jag  V.  Campbell  (j),  and  Ex  parte  Elliston  {k). 


Mr.  Anderdan,  and  Mr.  Dixon,  appeared  on  behalf 
of  the  separate  creditors  of  the  father. 

Mr.  Russell,  and  Mr.  Bacon,  appeared  in  support  of 
the  respective  joint  creditors  of  the  two  firms  in  which 
the  father  and  son  were  partners. 


December  23.  VlCE-CHANCfiLXiOR  KkIGHT  BrUCE,  C.  J. — Upon  tWO 

points,  the  parties  to  this  petition  are  agreed;  first,  it  is 
admitted,  that  if  immediately  before  the  bankruptcy  W.E. 
Acraman  had  not  a  legal  interest  in  the  effects  in  ques- 
tion, the  petitioner  must  fail.  Whatever  may  be  the  true 
view  of  this,  it  must,  in  order  to  introduce  the  point  of  order 
and  disposition,  that,  namely,  which  has  been  principally 
argued,  be  assumed  at  least  in  the  petitioner's  favour. 
Secondly,  the  parties  admit,  that  if  the  original  ownership 
and  original  possession  of  2).  W,  Acraman  had  been  in 
the  character  of  tenant  for  life  only,  and  he  had  never  had 
a  greater  interest  in  these  efiects,  or  any  other  possession 
than  in  that  character,  the  petitioner  would  be  right  in 


(a)  10  Ves.  139. 

(b)  2  T.  R.  687. 

(c)  3  T.  R.  618. 
yd)  Cowp.  434. 

(0  19  Ve«.491^  2  Rose,  331. 


(/)  7Biog.683. 
(g)  Mont.  &  M'Ar.  169. 
{h)  1  B.  &  C.  308. 
(i)  I  Scho.  &  Lef.  341  i  3  Bli.  N.  S.  110. 
(k)  2  M.  &  A.  365. 
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the  view  that  he  takes  of  the  question  of  order  and  dis-        1842. 
Position.  ^^^ 

But  these  matters  being  not  in  dispute,  it  is  in  the  first  Castlx. 
place  not  admitted  by  the  respondents,  that  immediately 
before  the  bankruptcy,  W.  E,  Acraman  had  any  legal 
interest;  and  in  the  next  place,  it  is  contended  on  the 
part  of  2>*  W.  Acrcmw/is  separate  creditors,  that  if  there 
were  any  such  legal  interest,  the  72nd  section  of  the  6 
Gto.  4.  c.  16.,  relating  to  reputed  ownership,  applies, 
and  defeats  the  claim  of  the  separate  creditors  of  W*  E. 
Acraman, 

With  regard  to  the  question  of  reputed  ownership,  by 
which  I  mean  reputed  absolute  ownership,  it  has  indeed 
been  almost  admitted  on  the  part  of  the  petitioner,  that 
it  existed.  It  appears  that  some  persons  were  informed 
by  the  father  and  the  son,  that  there  was  some  such' 
arrangement  as  that  which  had  taken  place ;  but  there 
was  no  public  contemporaneous  act  declaratory  of  the 
transaction,  nor  any  general  publicity  or  notoriety  con- 
temporaneously, or  otherwise,  given  to  it,  and  there  were 
in  truth  sales  or  exchanges  made  by  the  father  after 
the  deed,  without  previously  consulting  the  son.  The 
removals  or  changes  that  took  place  between  the  houses 
of  the  father  and  son,  seem  under  the  circumstances  of 
little  or  no  value  or  weight  in  this  case.  I  must  on  the 
whole  take  the  father  to  have  been  the  reputed  absolute 
owner,  and  to  have  had  the  ordering  and  disposition  of 
the  goods  immediately  before  and  at  the  bankruptcy. 

The  point  upon  which  the  petitioner's  counsel  have 
mainly  relied  has  been,  that  the  reputed  ownership — the 
reputed  absolute  ownership — of  2).  IF.  Acraman  was  not 
with  the  consent  of  the  true  owner,  and  therefore  that  the 
72nd  section  has  no  application ;  and  they  say  that  the 
possession  of  D.  W.  Acraman^  after  the  deed,  was  that 
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1842.        merely  which  was  consistent  with  the  deed,  viz.  that  of 
a  tenant  for  life,  and  therefore  that  only  which  W.  E. 


Ex  parte  .  i    ■■ 

Castle.  Acraman  was  not  entitled  to  prevent,  obstruct,  or  restrict. 
As,  however,  D,  W.  AcramarCs  continuing  possession 
was  apparently,  in  the  eyes  of  the  world,  referable  and  to 
be  referred  to  his  original  title,  in  the  absence  of  general 
notice  of  the  change  of  title  effected,  or  purporting  to  be 
effected  by  the  deed,  it  is  obvious  that  those,  who,  being 
able  and  concerned,  and  interested  to  give  general  notice 
of  the  change,  omitted  to  do  so,  must  be  held  at  least  to 
have  willingly  permitted  that  mistaken  view  of  D.  W. 
AcramarCs  circumstances  and  position  as  to  this  property 
to  be  entertained. 

Now  W.  E.  Acraman^  being  able,  and  concerned  and 
interested  to  give  that  notice,  and  to  make  the  matter 
public,  especially  as  his  father  was  a  trader,  omitted  to 
do  so.  W.  E.  Acraman  therefore  must  be  held  to  have 
willingly  permitted  that  mistaken  view  to  be  entertained, 
though  he  might  have  prevented  it.  W.  E.  Acraman 
might  have  made  the  deed,  or  the  arrangement  effected 
by  it  public  and  notorious.  This  was  not  done,  and  be 
must  therefore  be  considered  to  have  taken  advisedly  and 
by  election  the  course  of  concealment;  an  expression 
which  I  use  not  in  any  disrespectful  sense. 

It  was  this  concealment,  or  this  absence  of  publicity 
or  of  information,  which  produced  or  caused  the  con- 
tinuing reputation  of  absolute  ownership,  contrary  to  the 
fact.  How  then,  treating  D.  W.  Acraman  as  the  true 
owner,  can  I  avoid  coming  to  the  conclusion,  that  the 
possession  of  D,  W.  Acraman  was  not  only  a  possession 
in  the  character  of  reputed  absolute  owner,  but  a  posses- 
sion in  that  character  with  the  consent  of  the  true  owner  ? 

I  am  obliged  to  say,  that  the  consent  of  W.  E»  Acra- 
man, under  these  circumstances,  was  not  merely  to  the 
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enjoyment  of  D.  W,  Acraman  as  tenant  for  life^  but  was        184?. 
to  something  more ;  to  that,  namely,  which  is  inconsistent,       -^^  ^^^ 
JO  the  events  which  have  happened,  with  the  petitioner's       ^^'^'  ^' 
claim.    But  though,  as  I  have  stated,  I  cannot  at  present 
accede  to  what  the  petitioner  asks,  I  am  not  disposed  to 
refuse  him  the  opportunity  of  trying  the  question  in  an 
action  at  his  risk,  if  he  desires  to  do  so. 

The  petitioner  declining  to  avail  himself  of  this  offer, 
the  petition  was  dismissed,  but  without  costs  as  against 
the  father's  estate,  which  was  to  bear  its  own. 


Ex  parte  Robert  Salkeld,  Clerk. — In  the  matter  of 
O'Neill,  Salkeld,  and  Digby. 

LincohCi  Inn, 
Tn«»«  ..  n  ^111  Jan,  9,  1843. 

IHIS  was  a  petition  of  one  of  the  bankrupts  to  super-  ^  lessee  of  an 
sede  the  fiat,  on  the  ground  of  the  insufficiency  of  the  "^^'i^^^\ 
trading.     It  appeared  that  the   petitioner,  who  was  a  S"*'***'*?®^?'^ 
clergyman,  in  the  year  1839  joined  the  two  other  bank-  manufactures 

oJ  9  J  J  .  into  cast  iron 

nipts  in  certain  mining  speculations  in  Glamorganshire,  implemeDts 

for  the  purpose 

and  they  all  three  became  lessees  of  iron,  stone,  and  coal  of  working  it, 

and  the  surplus 

mines ;  but  were  by  the  terms  of  their  lease  restrained  of  the  cast  iron 

f  ^.  ^*      1         /x»       •  t       •  which  he  did 

from  erecting  particular  onensive  works,  m  consequence  not  use,  he  sold 
of  the  proximity  of  a  mansion  house.     The  works  in  the  neighbourhood.^ 
colliery  and  iron  mine  occasioned  a  demand  for  the  use  Se'tihis  was  not 
of  implements  of  cast  iron,  for  the  purpose  of  carrying  on  fhlllwnkrupt^"' 
the  operation  of  smelting  in  an  adjacent  parish.     In  ^*!l\k^**"f 
order  to  supply  these  articles,  a  foundry  was  established  www  doubtful, 

that  the  Court 

by  the  petitioner  and  his  partners,  and  being  unable  to  declined  to 

.  annul  the  fiat,  on 

smelt  their  own  ore,  they  were  obliged  to  buy  pig  iron  the  petition  of 

r  -  1  .1  1    .  «       tb«  bankropt, 

tor  casting  the  necessary  implements ;  and  m  some  few  but  would  only 

give  him  leave  to 
try  the  question  in  an  action  at  law 


Salkeld. 
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1843.  instances,  they  sold  a  certain  portion  of  the  iron  so  cast 
Ex  parte  ^^  some  of  their  neighbours ;  not  from  ore  raised  by  the 
firm  from  their  own  mine,  but  from  what  they  had  them- 
selves purchased  for  manafacture.  The  mining  concern 
ceased  altogether  in  January  1841,  and  the  petitioning 
creditor's  debt  was  contracted  in  April  1841. 

Mr.  Swanston,  and  Mr.  Bacon,  in  support  of  the  peti- 
tion. The  joint  adventure  in  this  case  was  merely  the 
speculation  of  working  a  mine^  and  did  not  constitute  a 
trading ;  neither  did  the  purchase  of  pig  iron  for  the 
purpose  of  working  the  mine,  or  the  sale  of  the  cast  iron 
which  they  did  not  use  for  that  purpose,  afford  any 
stronger  evidence  of  a  trading ;  as  the  acts  done  were 
not  with  a  view  to  obtain  a  livelihood  thereby,  but  were 
merely  incidental  to  arrangements  for  procuring  their 
own  produce,  and  making  the  same  disposable.  The 
petitioner  being  a  clergyman,  any  trading  by  him,  under 
Lord  StowelFs  act,  was  illegal,  and  his  contracts  not 
binding.  It  was  held  in  well  known  cases  relating  to 
joint  stock  blanks,  that  contracts  were  vitiated  under 
similar  circumstances ;  and  though  by  1  &  S  Vict.  c.  10. 
the  law  has  been  altered  in  this  respect  so  far  as  relates 
to  the  contracts  of  joint  stock  banks,  it  will  be  for  the 
other  side  to  show  that  the  provisions  of  that  act  are  ex- 
tended to  other  trading  partnerships. 

Vice-chancellor  Knight  Bruce,  C.  J.  The  sta- 
tute you  refer  to, — after  reciting  that  divers  associations 
and  copartnerships  have  been  formed  for  the  purpose  of 
carrying  on  the  business  of  banking,  and  divers  other 
trades  and  dealings  for  gain  and  profit,  and  that  divers 
spiritual  persons  have  been  and  are  members  or  share- 
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holders  of  or  otherwise  interested  in  such  associations  1843. 
and  copartnerships,  and  that  it  was  expedient  to  render  ETparte 
legal  and  valid  all  contracts  entered  into  by  such  associa-  Salkeld. 
dons  or  copartnerships, — goes  on  to  enact  that  no  such 
association  or  copartnership  already  formed,  or  which 
may  be  formed  during  a  certain  time,  nor  any  contract 
either  as  between  the  members  composing  such  associa-* 
don,  or  as  between  such  association  and  other  persona, 
shall  be  deemed  illegal,  by  reason  only  of  any  such  spi- 
ritual person  being  a  member  or  shareholder  of  such 
association*  It  does  not  appear  to  me,  that  the  act  i» 
limited  in  its  operation  to  joint  stock  companies,  whether 
banks,  or  otherwise;  and  indeed,  if  it  had  been  so,  I 
should  have  had  some  difficulty  in  defining  what  did,  or 
did  not,  constitute  a  joint  stock  company*  The  alleged 
▼itiation  therefore  of  any  contract  in  this  case,  by  reason 
of  the  petitioner  being  a  clergyman,  does  not  seem  to  be 
establbhed ;  as  the  statute,  known  as  Lord  StoweWs  act, 
appears  to  be  repealed. 

Mr.  Swanstan.  Without  insisting  upon  that  objec- 
tion, I  will  confine  myself  to  the  trading ;  and  on  that 
point  we  submit,  that  whatever  was  done  bearing  any 
appearance  of  trading,  it  was  merely  incidental  to  the 
working  of  the  mines,  and  the  manufacture  of  pig  iron 
into  cast  iron,  and  did  not  constitute  a  trading  within  the 
bankrupt  law.  [The  Chief  Judge.  The  animus  of  the 
dealing  is  the  question.]  In  JEx  parte  Burgess  {a),  it 
was  decided  that  a  devisee  for  life,  who  converted  the 
soil  into  bricks,  and  carried  on  the  business  of  a  brick- 
inaker  to  a  great  extent,  was  not  a  trader  within  the  6 
Geo.  4.  c.  16.,  notwithstanding  he  bought  large  quantities 

(a)  2  G.  &  J.  183. 
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1848.  of  ashes  and  straw  for  making  the  bricks.  And  the 
^"^^  Court  of  King's  Bench  acted  upon  this  principle  in 
Salkelo.  Heame  v.  Ilogers{a\  although  the  bankrupt  was  en- 
gaged in  partnership  with  two  other  persons,  who  had 
no  legal  or  equitable  interest  in  the  land.  In  the  present 
case,  the  parties  never  intended  to  be  iron  founders ;  but 
they  bought  and  worked  pig  iron  incidentally,  for  the 
more  efiectual  working  of  their  own  mine,  by  making  the 
necesssary  implements  for  working  it;  and  the  selling 
of  the  surplus  cast  iron  so  worked  was  merely  a  matter 
of  accident.  It  would  have  been  very  different,  if,  after 
supplying  their  own  mine  with  cast  iron  materials,  suffi- 
cient to  work  it,  they  had  purchased  other  pig  iron,  for 
the  express  purpose  of  casting  and  selling  it. 

Mr.  cT*.  Russell,  and  Mr.  Anderdon,  in  support  of  the 
fiat,  were  stopped  by  the  Court* 

m 

Vice-Chancellor  Knight  Bruce,  C.  J.  I  do  not 
think  that  this  is  a  sufficiently  clear  case  to  warrant  a 
supersedeas.  The  parties  here  purchased  large  quan- 
tities of  pig  iron,  which  they  manufactured  into  cast  iron, 
and  sold  considerable  portions  of  it,  after  being  so  manu- 
factured. The  question  certainly  turns  on  the  animus 
of  the  parties ;  and  I  am  not  altogether  satisfied  that  the 
acts  in  question  ought  not  to  be  held  to  constitute  a 
trading.  In  such  a  state  of  circumstances,  I  cannot  take 
upon  myself  to  annul  this  fiat,  but  I  am  willing  to  give 
every  facility  for  the  trial  of  an  action  at  law  to  determine 
the  point  of  trading. 

Mr.  Swanston  said^  that  his  client  was  unfortunately 
not  in  a  condition  to  take  advantage  of  the  course  offered. 

(a)  9  B.  &  C,  677. 
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The  Chief  Judge.    The  case  is  of  so  doubtful  a        is  13. 
nature,  that  I  do  not  feel  myself  justified  in  superseding,       v^^'^^ 
nor  do  I  think  it  right  at  present  to  dismiss  the  petition.      Salkbld. 
Take  a  week  therefore  to  consider  the  point,  and  if  the 
alternative  is  not  then  accepted,  and  terms  arranged  for 
the  trial  of  an  action  at  law,  let  the  petition  be  dismissed. 


Ex  parte  Richard  ArkwrighTi  Peter  Arkwrioht, 
and  Charles  Arkwright.— In  the  matter  of  John 
Smith  Daintry,  and  John  Rtle,  and  in  the  matter 

of  WlIXIAM  Richard  RaYENSCROFT. Uneoln't  inn, 

January  10. 

This  was  a  petition  of  equitable  mortgagees,  claiming  2^0*^*^™*^' 
a  lien  on  certain  freehold  property  and  policies  of  life  8®?  9^  **"!i"* 

*•      ^      ^  '^  pohciei  of  life 

assurance  of  the  bankrupts,  to  the  amount  of  15,000/.  tssureoce,  of 

which  the  re- 

It  now  came  on,  by  way  of  rehearing,  on  a  petition  by  spective  idhu- 

rance  offices  had 

the  assignees,  after  having  been  previously  heard  before  notice,  deposit 

,.  n.      ¥•  »      •^  them  with  their 

bis  Honour  the  late  Sir  John  Cross.  bankers  to  le- 

The  petitioners  were  bankers  at  Wirksworth,  in  Der-  mentof  ad-   ' 
byshire,  and  the  three  bankrupts  carried  on  the  business  ban^'  give  no 
of  bankers  also  in  copartnership  at  Manchester,  under  depMitVthe 
the  firm  of  Daintry,  RyU  &  Co.     In  November  1840,  ^j^Jh^^t^Sf ' 
John  Ryle,  on  behalf  of  his  firm,  applied  to  the  peti-  policies  must  be 

^    '  '    *  r  ^         considered  as  in 

tioners  for  the  loan  of  15,000/.,  representing  that  they  the  order  and 

were  entitled  to  certain  securities  of  the  value  of  35,540Z.,  bankmnu,  with- 
in the '72nd  sec* 
which  he  ofiered  to  deposit  with  the  petitioners  as  a  tiooofthebank- 

.      rupt  act ;  and 

security  for  the  loan,  and  also  to  give  the  joint  promts-  that  the  same 

principle  ap- 
pGtd  to  one  of  the  policies,  which  was  eflected  with  a  mutual  assurance  company. 

A,  writes  word  to  B.,  that  he  has  "  inclosed  the  particulars  of  certain  title  ueecfs  of  propertVi 
vfaich  he  has  deposited  with  B.  for  the  security  of  a  debt,"  and  in  the  schedule  inclosed, 
saoog  other  entries,  is  the  following:  "9000/.  buildings,  houses  &c.  at  TUheringtou,**  A, 
■ends  B.  a  box  containing  the  deeds  and  other  securities,  which  B.  does  not  examine  until  after 
i.'i  beaknipicy,  when  be  finds  that  the  only  deed  relating  to  the  Tith$rington  estate  is  an  old 
paid  off  mortgsige.  Held,  nevertheless,  that  the  letter  and  the  schedule,  taken  together,  created 
aa  equitable  dubge  on  the  Tilherington  estate. 

VOL.  m.  K 
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1843.       iory  note  of  the  bankrupts  as  a  further  security.    The 

^^^^      petitioners  having  agreed  to  the  proposal^  the  bankmpls 

AftKWBioBT    sent  the  petitioners  a  list  or  schedule  of  the  several  secu- 

and  others, 

riUeSj  accompanied  by  the  following  letter : 
"  Messrs,  Arhmight  &  Co., 

"  Manchester,  November  10, 1840. 

'^  Gentlemen, 

*' We  have  inclosed  die  pardculars  of  certiun  title 
deeds  of  property,  life  policies,  8ic.,  which  we  have 
deposited  with  you,  as  a  security  for  the  payment  of  our 
promissory  note  for  15,0002.  dated  November  12,  1840. 

'^  We  are.  Gentlemen, 

*^  Your  most  obedient  servants, 
"  Daintty,  RyU  8c  Co.*' 

The  list  or  schedule  inclosed  in  this  letter  was  as 
follows : 

"  1.  John  Alexander ....  £3000 .  •  Bzeweiy»  I«and,  &c«  at  Pendleton. 

2.  Henry  Alexander  . .  •  .2640. .  Do.  I&le  of  Man. 

3.  Knight  and  Martin   .  .3500. .  Home  Land,  &c.  at  Manchester. 
4.  5.  Richard  Ormrod  ..  •  .2000. .Ground  Rents,  at  Mancbetter. 

6.  7.    Wilson  and  Bridden . .  2900 . .  Land,  Buildings,  &c.  at  Stockport. 

8.    Salters 9000 . .  Buildings,  Houses,  &c,  at  Manchester 

and  Titherington. 

'Beribrd •  1000.  .Life  policy  in  the  Liverpool  Fire  and 

LifeOfiioe. 

9.<{     Do. 1000..  Do.  Sun. 

Turner 1000. .  Do.  Crown. 

Do 4000..  Do.  Do. 

10.  Ormrod 2000..  Do.  Equitable. 

11.  Thelwell  2000..  Do.  Crown. 

12.  Hervey 1600..  Do.  Scottish  Union. 

36,540" 

The  above  list  was  indorsed  "  List  of  deeds,  &c.  depo- 
sited in  a  box  belonging  to  Messrs.  i2.  Arhwright  &  Co., 

November  10, 1840.''    With  this  list,  the  bankrupts  sent 

the  petitioners  a  key  of  the  box,  which,  it  was  alleged. 
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eonlained  the  above  securities.    On  t^e  receipt  of  tbe       ^^^^' 
abete  list  and  the  promissory  note,  the  petitioners  on  the      ez  parte 
Ifth  November  1840  advanced  the  15,000/.,  and  within    IndXT 
a  veek  afterwards  received  the  box  in  which  the  secu- 
rities were  deposited.    Upon  opening  the  box,  it  was 
fiuod  to  contain  twelve  several  parcels  or  buudles, 
nombered,  so  as  to  correspond  with  the  several  numbers 
ipectfied  in  the  list*  each  bundle  oonUUning  securities 
and  documents  relating  to  the  several  sutgects  ffientioned 
uader  the  corresponding  numbers  in  the  list 

On  the  7th  July  1841,  a  fiat  issued  against  John 
SmUk  Jknmnf  and  Jokn  Ryle^  and  on  the  17 th  July^  4 
Mpsrate  fiat  against  Ravetiseroft ;  and  by  an  Order  pf 
Court  dated  the  9Snd  January  184S,  the  proceedings 
imder  the  last  mentioned  fiat  were  annexed  to  and  formed 
part  of  the  proceedings  under  the  fiat  first  issued.  At 
tke  date  of  these  fiats,  the  bankrupts  were  indebted  to 
the  petitioners  in  the  sum  of  15,000/.  so  advanced  by 
diem  to  the  bankrupts,  together  with  interest  from  the 
tine  of  such  advance. 

The  petitioners  stated,  that  they  had  discovered  since 
die  bankruptcies,  that  some  of  the  early  title  deeds  and 
odie?  documents  relating  to  certain  parts  of  the  property 
nenticmed  in  the  above  list  or  schedule,  and  comprised 
in  the  security  to  the  petitioners,  were  not  handed  over 
to  the  petitioners  by  the  bankrupts ;  but  that  the  same 
vere  in  the  bands  of  the  assignees. 

The  prayer  was  for  the  usual  declaration  and  direc- 
tions, as  in  the  case  of  an  equitable  mortgage ;  and  that 
die  assignees  might  be  ordered  to  deliver  to  the  peti« 
tioners  all  deeds  and  documents  in  their  possession 
teU&ig  to  the  property  in  question. 

The  petition  came  on  to  be  heard  before  the  late  Sir 

Kg 
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1843.       John  Cross  on  the  9th  June  184S,  when  the  petitioners 

Ex  narte      ^^^^  declared  to  be  equitable  mortgagees  of  the  property 

Arkwrigut    comprised  in  the  deeds  and  securities  mentioned  in  die 

tDQ  Others.  *^ 

above  list  or  schedule,  and  also  of  the  policies  of  assu- 
rance and  other  securities  mentioned  in  such  list,  sub- 
ject to  any  lien  upon  the  title  deeds,  which  the  assignees 
might  have  acquired  by  the  payment  of  any  money  to 
Messrs.  Atkinson^  Birch  and  Saunders^  or  Messrs.  Edgt 
and  Parher^  in  discharge  of  any  lien  upon  such  tide 
deeds ;  and  it  was  referred  to  the  Commissioners  to  take 
the  usual  account  of  what  was  due  to  the  petidoners  for 
principal  and  interest,  and  to  enquire  whether  any  sums 
had  been  paid  by  the  assignees  in  discharge  of  any  pre- 
vious lien  on  the  title  deeds ;  and  it  was  ordered  that  the 
estate  and  interest  of  the  bankrupts  in  the  property  and 
the  policies  of  assurance  should  be  sold,  and  the  pro- 
ceeds applied  in  the  usual  manner,  subject  to  any  claim 
of  the  assignees. 

The  assignees,  who  presented  the'  petition  for  rehear- 
ing, now  prayed  that  the  above  Order  might  be  reversed, 
or  be  varied  as  the  Court  might  think  fit. 

It  appeared  in  evidence,  that  the  bundle  of  deeds, 
numbered  8  in  the  list  or  schedule  transmitted  from  the 
bankrupts  to  the  petitioners,  only  included  one  deed 
relating  to  the  Titherington  property,  which  was  an  old 
paid  off  mortgage;  and  that  at  the  time  of  the  deposit, 
all  the  other  title  deeds  relating  to  that  property,  in- 
cluding all  the  modern  deeds,  and  the  conveyances  by 
which  the  bankrupts  became  interested  in  the  estate,  were 
in  the  possession  of  Messrs.  Edge  and  Parker^  who 
claimed  a  lien  on  them  for  the  payment  of  their  law 
charges;  and  that  the  assignees  had,  after  the  bank- 
ruptcy, obtained  possession  of  such  deeds  by  satisfying 
such  lien. 
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It  was  also  in  evidencej  that  the  bundles^  numbered  9        184S. 
10, 11,  and  12  in  the  above  list  or  schedule,  comprised      ^^^^ 
ie?eral  policies  of  assurance  upon  the  lives  of  various    Ahkwrxobt 

tod  othen. 

ptrties,  which  had  been  assigned  by  way  of  mortgage  to 
the  bankrupts;  who  had,  upon  their  becoming  interested 
in  the  same,  given  notice  to  the  several  insurance  oflBces 
of  the  several  assignments  to  them ;  and  that  the  bank- 
rupts  had,  for  some  time  before  their  bankruptcy,  kept 
op  the  policies  by  paying  the  premiums  on  them.  But 
the  petitioners  never  gave  any  notice  of  the  deposit,  under 
which  they  claimed,  to  any  of  the  insurance  oflBces,  until 
some  time  after  the  issuing  of  the  fiats. 

Mr.  •/•  Russell,  and  Mr.  Little,  in  support  of  the  peti- 
tion for  rehearing.  In  this  case,  the  bankrupts  were  not 
the  owners  of  the  policies  of  assurance,  but  had  only  a 
light  to  hold  them,  until  Turner,  and  the  other  parties, 
on  whose  lives  they  were  eflfected,  had  paid  the  respective 
debts,  to  secure  which  they  had  deposited  the  policies 
with  the  bankrupts.  The  bankrupts  were  simply  mort- 
gagees, or  rather  the  pledgees,  of  a  personal  chattel.  If 
they  had  no  interest  in  the  debt,  what  interest  had 
they  in  the  policy  ?  No  notice  was  given  by  any  of  the 
{Nurties  to  the  insurance  oflBces  in  which  the  policies  were 
effected ;  this  omission,  therefore,  rendered  the  transfer 
of  them  imperfect  in  the  event  of  bankruptcy.  The 
Court  of  Review  may  have  grounded  its  decision  on  the 
case  of  Duncan  v.  Chamherlayne  (a),  where  it  was  held 
that  a  party,  who  had  eflfected  a  policy  of  assurance  with 
a  mutual  assurance  company,  was  to  be  considered  a 
partner  in  the  company,  and  therefore  that  no  formal 
notice  was  necessary  to  be  given  to  the  company  of  the 
deposit  of  the  policy  with  a  third  person ;  as  notice  to 

(«}  11  Sim.  123. 
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1843.  one  partner  was  an  implied  notice  to  all.  But  that  prin- 
^^^^^^  ciple  could  only  apply  to  one  of  the  policies  in  this  case. 
•A«*w»iGHT  It  is  not  necessary,  however,  on  the  present  occasion,  to 
call  in  question  the  decision  in  that  case ;  for  the  present 
is  just  the  transaction,  which,  above  all  others,  tetids  to 
give  a  false  credit  to  a  trader  in  his  dealings  With  other 
parties;  for  if  notice  in  this  case  had  been  given  to  the 
insurance  offices,  the  credit  of  the  bankrupts  would  have 
been  gone.  But  no  office,  and  no  person  were  infbrtned 
of  the  transaction  between  these  two  banking  houses. 

Vice -Chancellor  Knight  Bruce,  C.  J.  If  the 
debtor  on  a  bond  pay  to  the  obligee  the  amount  of  the 
debt,  without  having  the  bond  delivered  up  to  him,  could 
he  be  compelled  to  pay  the  money  over  again  to  the 
holder  of  the  bond,  who  had  not  given  notice  to  the 
obligor  of  the  transfer  of  it?  Then,  if  the  bankrupts 
had  the  power  to  receive  the  debt  due  upon  any  one  of 
these  instruments,  is  it  not  in  their  order  and  disposition? 
Suppose  there  had  been  no  security, — no  symbol  of  the 
debt, — then  it  would  have  been  quite  clear  that  notice 
would  have  been  necessary.  Then  is  not  the  security 
for  the  debt  a  mere  incident,  and  not  material  to  the  real 
question,  as  to  the  necessity  of  the  notice  ? 

Mr.  litisseU,  and  Mr.  Little.  The  judgment  of  Sir 
J.  Cross  was  founded  upon  the  principle  on  which  he 
acted  in  Hx  parte  Smith,  in  the  matter  of  Styan  (a), 
namely,  that  the  mere  omission  to  give  notice  to  the 
insurance  office  of  the  assignment  by  the  bankrupt  of  a 
policy  effected  on  his  life,  is  not,  of  itself,  sufficient  evi- 
dence that  the  bankrupt  was  the  reputed  owner  of  the 
policy,  within  the  meaning  of  the  73d  section  of  the  6 

* 

(a)  2  Mont.  Deac.  &  D.  213. 
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Gm.  4.  c  Ifi.    But  m  tbe  present  case  there  vas  some-       1^^3. 

tfaiag  HMre  diaa  a  aoere  oansnon  to  give  notice;  for  the       ^  p^^ 

imknipt,  faU  six  months  after  the  policies  were  depo-    i^  oOwsT 

tiled  witii  Arkwright  &  Co«,  ooatinued  to  pay  tbe  pne* 

■nsDs  OS  the  several  sums  insured.    They  wece  there* 

fore  reeognized  by  the  office  as  the  reputed  owners  of 

the  policies.    With  respect  to  that  part  of  the  Order  of 

llie  Court  of  Review,  which  orders  that  the  policies  of 

SNimuioe  shoold  be  sold,  we  submit  that  the  policies 

cmnot  be  sold,  without  a  great  sacrifice  of  property* 

The  inteaest  of  the  hankrvpts  in  these  policies  amounted 

Is  aotUag  bat  an  abstract  indefinite  right,  upon  which 

80  proper  value  coidd  be  put.    These  policies  do  not 

esoK  widun  the  terms  of  Lord  Momlyfi$  Order,  direct* 

ing  a  sale  of  {demises  mortgaged  by  the  bankrupt. 

The  Cbibf  Judgc.  There  is  no  doubt  but  that  a 
mortgagee  can  sell  «ueh  interest  as  he  has.  If  I  find 
the  mortgagee  coming  here  and  submitting  to  the  juris- 
diction, do  I  want  Lord  RosslyrCs  Order? 

Mr.  RuM9eUf  anH  Mr.  Little.  We  merely  use  this  as 
an  argimiefit  against  the  lien.  With  respect  to  the  lien 
chined  by  Messrs.  Arkwright  fc  Co.  on  the  Titbering- 
lon  estate^  the  bankrupts  were  the  absolute  owners  of 
that  property,  havrng  paid  off  the  mortgage  that  had 
been  created  upon  that  estate,  and  having  the  mortgage 
dsed  in  their  possession,  which  had  become  moperative 
and  satiefied.  In  the  letter  of  the  lOth  November  1840, 
in  whidi  tlie  bankrupts  informed  Messrs.  Arkwright  tc 
Co.  dmt  they  had  deposited  with  them  the  title  deeds 
relating  to  tbe  Ti^erington  estate,  no  other  title  deed 
relating  to  thftt  property  was  sent  to  them,  except  the 
pud-off  mortgage  deed  already  mentioned; 


186  CASES  IN  BANKRUPTCY. 

1843.  The  Chief  Judge.    Does  it  not  amount  to  a  question 

^^       of  representation  and  contract  ?     Are  not  the  letter  and 

Arkwrioht     the  schedule,  taken  together,  to  be  considered  an  agree- 

HDd  others.  .  ©  »  -© 

ment  to  create  a  mortgage  on  the  Titherington  estate  ? 
The  schedule  is  certainly  not  to  be  treated  as  a  mere 
schedule  of  deeds ;  it  is  more  a  schedule  of  property. 

Mr.  Russell.  The  whole  transaction  here  is  a  mere 
deposit,  and  a  memorandum  stating  the  purpose  of  depo- 
sit ;  and  the  deposit  of  this  paid-oif  mortgage  deed  would 
give  Arkwright  &  Co.  no  lien  whatever  on  the  estate. 
In  Ex  parte  Pearse{a\  where  the  bankrupt  agreed  with 
A.  to  execute  a  mortgage  of  certain  premises  for  the 
security  of  a  debt,  and  he  sent  him  all  the  title  deeds, 
except  the  immediate  conveyance  to  himself,  which  last  the 
bankrupt  deposited  with  another  person  as  a  security  for 
a  debt ;  it  was  held  by  Lord  EUon,  that  neither  of  these 
parties  had,  separately  or  collectively,  an  equitable  mort- 
gage upon  the  property. 

The  Chief  Judge.  The  decision  in  Hodges  v.  Hors- 
fall  {b)  shuts  you  out,  I  think,  of  any  Objection  under  the 
Statute  of  Frauds.  There,  you  know,  it  was  held  that 
where  a  written  agreement  refers  specifically  to  a  plan, 
if  there  be  clear  and  satisfactory  parol  evidence  to  iden- 
tify it,  it  is  admissible  for  that  purpose. 

Mr.  Russell.  The  question  resolves  itself  to  this: 
suppose  the  satisfied  mortgage  had  been  alone  deposited, 
without  any  written  memorandum,  could  it  have  given 
any  title  to  the  party  with  whom  it  was  deposited? 
Then,  does  the  memorandum  carry  the  case  further  ? 

(a)  Buck,  626.  (6>  1  Russ.  &  M.  116. 


aod  others. 
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The  Chief  Judge.  Does  not  the  memoranduniy  1843. 
though  in  the  past  tense,  amount  to  an  agreement  to  ^T"^^^^ 
make  an  effectual  deposit?  A  deposit  of  part  of  the  title  ^^f ^fj^^"^ 
deeds,  where  there  is  evidence  in  writing  that  the  object 
is  to  create  a  security  upon  the  whole,  will  create  an 
equitable  mortgage  upon  the  whole  estate ;  as  was  held 
in  Ex  parte  WethereU{a). 

Mr.  Russell.  There  is  a  distinction  between  that  case 
and  this.  There  the  title  deeds  of  one-half  the  estate 
were  deposited;  while  here  nut  a  single  deed,  that  has 
any  operation  whatever  upon  the  Titherington  estate, 
was  sent  to  Arhwright  8c  Co. 

The  Chief  Judge.  According  to  my  construction  of 
the  letter  of  the  10th  November  1840,  and  of  the  sche- 
dule, taken  together,  they  appear  to  me,  at  present,  to 
amount  to  an  equitable  charge  on  the  Titherington  estate. 
And  I  think  also,  that  there  is  no  valid  objection  as  to 
the  form  of  the  Order  relating  to  the  sale  of  the  policies 
of  assurance.  If  I  do  not  mention  these  points  again, 
you  may  take  it  for  granted  that  I  still  hold  that  opinion. 
The  counsel  for  the  petitioners,  therefore,  may  confine 
themselves  to  the  question,  whether  it  was  necessary  to 
give  notice  to  the  insurance  oflBces  of  the  deposit  of  the 
policies. 

Mr.  Swanstan,  Mr.  Anderdon,  and  Mr.  Bacon,  for  the 
petitioners,  Messrs.  Arhwright  &  Co.  In  regard  to  the 
observation  made  by  the  other  side,  that  the  bankrupts 
continued  to  pay  the  premium  on  the  policies,  there  is 
no  force  in  that  observation ;  for  the  form  of  the  receipt 

(«)  11  Ves.398. 
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184d.  given  by  the  ofBce  refers  to  the  mnDber  of  die  policy, 
£zp««e  ^^^  ^^  ^  ^^^  person  who  pays  the  premium.  We 
mA  oSmT  ^^™^^>  ^^^^  ^^^®  ^^  ^^^^°^  decisions  kiconsisteirt  with  the 
point  we  are  now  contending  for;  but  we  snbmit,  Aat 
the  present  case  is  unembarrassed  by  those  decisions. 
Here  IJamtrtf  and  Ryle  did  not  themselves  «ffi9cC  tiieae 
polices,  they  were  no  parties  to  ikt  policies,  but  Aey 
had  merely  an  interest,  by  way  of  mortgage,  in  them, 
to  secure  a  debt  of  their  own.  The  cases  referred  to  by 
the  other  side  were  cases  between  the  assurer  and  die 
assured,  and  did  not  relate  to  the  intermediate  rights  of 
die  assignee  of  a  policy.  It  has  been  determined,  that 
where  a  bankrupt  executed  an  assignment  of  a  mortgi^ 
debt,  but  without  making  any  actual  assignment  of  the 
mortgage  itself,  or  the  mor^aged  property,  the  assignee 
of  the  debt  became  nevertheless  the  equitable  mortgagee 
of  the  mortgaged  property ;  JEx  parte  Smith,  re  Mm- 
ninffs  (a).  [The  Chief  Judge.  Suppose  Dcdntry  and 
Ryle  had  assigned  Tttmer^e  debt,  to  secure  which  one  of 
the  policies  was  afiected,  what  then?]  That  would  not 
have  prejudiced  the  right  of  Arkwright  &  Co.  to  retain 
the  policy.  [The  Chief  Judge.  Suppose  that  Turner 
had  paid  the  debt  to  Dainiry  and  JRgle,  what  would 
have  then  been  the  rights  of  Arhwrigkt  &  Co.?]  That 
would  have  been  a  fraud  on  the  part  of  Daintrg  &  Co., 
and  would  not  have  prejudiced  the  Arkwrighte*  It  is 
not  because  a  party  has  the  power  to  commit  a  fraud  in 
the  disposal  or  receipt  of  property,  that  he  is  to  be  con- 
sidered the  reputed  owner  of  it.  [The  Chief  Judge. 
In  Matthews  v.  WaUwyn(b)  Lord  Loughborough  ob- 
serves in  one  part  of  his  judgment,  that  no  conveyancer 
of  established  practice  would  recommend  it  as  a  good 

(a)  2  Dea.  &  Ch.  271.  (6)  4  VeB.  US,  127, 
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title  to  take  An  assfignment  of  a  mortgage,  without       lS4f3. 

making  the  mortgagor  a  party,  and  being  satisfied  that      ^    ^ 

the  money  was  really  d«e.    All  that  I  mean  by  my  pre-    ^2^5^'®" 

1^008  remarks  is,  that  if  this  transaction  had  been  like 

that,  it  would  have  been  open  to  material  observation.] 

Here  Arkwrigkt  8c  Co.  were  the  assignees  of  the  policy, 

the  value  of  which  would  be,  of  course,  to  be  measured 

by  the  amount  of  the  debt  doe  from  IStmer.    The  pre* 

sent  case  is  distinguishable  from  any  other  that  has 

come  before  the  Court ;  inasmuch  as  the  policies  here 

were  not  in  the  names  of  the  bankrupts,  who  were  only 

the  mortgagees  of  the  policies.    In  ItynU  v.  JRawk8{<i) 

Lord  Chief  Baron  Parker  says  in  his  judgment,  that  in 

case  of  bonds  assigned,  they  must  be  delivered,  and  such 

delivery  of  the  bond,  on  notice  of  th^  assignment,  will 

be  equivalent  to  delivery  of  goods ;  for  the  debtor  cannot 

afterwards  justify  payment  to  the  assignor.    There  is  a 

• 

case,  however,  in  Wesfs  Reports  of  Cases  in  the  time  of 
Lord  S[ardtoiche{b)f  in  which  it  appeared  to  be  the 
'  opinion  of  Lord  Hardwiche,  that  notice  was  not  neces- 

sary to  be  given  to  the  debtor  of  the  assignment  of  a 
book  debt;  for  he  says,  that  the  objection  of  want  of  no« 
tice  would  be  a  defence  indeed,  if  the  debtor  had  paid 
the  debt  to  the  assignor,  and  was  afterwards  sued  by  the 
assignee,  but  that  it  was  no  defence  on  the  part  Of  the 
defendant  in  that  case ;  which  was  a  bill  brought  by  the 
assignee  of  a  debt,  which  had  been  assigned  by  a  trader 
before  he  became  baiikrup^,  against  his  a^ignees  under 
the  bankruptcy.  [The  Chief  Judge.  It  is  strange  that 
Lord  Hardwicke  does  not  (according  to  this  report) 
allude  in  any  way  to  the  statute  of  James;  nor  does  the 
reports  give  any  reference  to  the  registrar's  book,  which 

(fl)  1  "Vci,  567.  (b)  Unwin  v.  Grovenor,  WtiX*%  Rep.  647. 
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1843.  he  does  in  the  preceding  and  the  following  case.]  The 
'^^''^  very  point,  as  to  the  necessity  of  notice  on  the  assign- 
Arkwrioht  ment  of  a  policy  of  assurance,  occurred  in  Falkener  v. 
Case{a)f  which  is  in  the  Ist  vol.  of  Brown's  Chancery 
Cases,  but  of  which  there  is  a  much  fuller  report  in  the 
judgment  of  Mr.  Justice  Ashhurst,  in  Lempriere  v. 
Pasletf,  in  the  2d  voL  of  the  Term  Reports;  and  Lord 
Thurlow  expressly  decided  that  notice  was  immaterial. 
This  was  the  first  case  which  occurred,  as  to  the  assign- 
ment of  a  policy  of  assurance,  until  WiUiams  v. 
I%arpe{b).  [The  Chief  Judge,  Can  you  reconcile  the 
decision  of  the  Lord  Chancellor  in  Ex  parte  Tenny8on{(^ 
with  Falkener  v.  Case.l  We  admit  that  those  two  cases 
cannot  be  reconciled  with  each  other. 

We  will  now,  however,  submit  the  case  in  another 
point  of  view  —  what  reputation  of  ownership,  as  to 
these  policies,  was  there  in  Daintry  and  Ryle?  The  foun- 
dation of  Sir  J,  Cross's  judgment  was,  that  reputed 
ownership  was  a  question  of  fact,  and  that  it  lay  on  the 
assignees  to  prove  that  the  bankrupts  were  the  reputed 
owners  of  the  policies;  and  that  when  the  material  thing, 
the  policy,  was  in  the  hands  of  a  third  person,  the  pos- 
session of  the  instrument  by  such  third  person  would 
rebut  any  inference  that  it  remained  in  the  order  and 
disposition  of  the  bankrupt,  within  the  meaning  of  the 
bankrupt  law.  It  was  decided  expressly  in  Edwards  ▼. 
Scott{d)j  that  the  reputation  of  ownership  was  a  question 
of  fact;  it  must  be  proved,  therefore,  like  other  facts,  and 
cannot  be  inferred. 

Vice -Chancellor  Knioht  Bruck,  C.  J.     It    is 

(a)  1  Brown,  126 ;  2T.  R.  491.  (c)  Moat  &  B.  67. 

(6)  2  Sim.  267.  (d)  I  Man.  &  Gr.  962. 
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material  to  consider,  whether  the  case  of  Loveridge  v.        1843. 
CoofperiaS  did  not  establish  a  new  rule  as  to  notice  in       „ 

^     ^  '  Ex  parte 

the  priority  of  equities.  There,  a  person,  having  a  be-  Abkwbioht 
neficial  interest  in  a  sum  of  money  invested  in  the 
names  of  trustees,  assigned  it  for  valuable  considera- 
tion to  A.f  but  no  notice  of  the  assignment  was  given 
to  the  trustees;  afterwards  the  same  person  proposed  to 
sell  his  interest  to  B. ;  and  J3.,  having  made  inquiry  of 
the  trustees  as  to  the  nature  of  the  vendor's  title,  and 
the  amount  of  his  interest,  and  receiving  no  intimation 
of  the  existence  of  any  prior  incumbrance,  completed 
the  purchase,  and  gave  the  trustees  notice;  and  it  was 
held,  that  B.  had  a  better  equity  than  A.  to  the  posses- 
sion of  the  fund,  and  that  the  assignment  to  J3.,  though 
posterior  in  date,  was  to  be  preferred  to  the  assignment 
to  A. 

Mr*  Swanston^  Mr.  Anderdfmt  &nd  Mr.  Bacon. 
There  is  a  distinction  between  a  common  money  bond 
and  a  policy  of  assurance;  in  the  latter  case  there  is 
notliing  but  a  special  contract  to  pay  something  on  a 
certain  event  The  principle  contended  for  on  the  other 
side  would  lead  to  the  inference,  that  the  books  of  an 
insurance  company  are  as  open  to  the  inspection  of  the 
public,  as  the  books  of  the  Bank  of  England.  In  the 
former  hearing.  Sir  J.  Cross  said  that  he  was  bound  by 
the  words  of  the  statute(6);  and  that  when  the  assignees 
of  a  bankrupt  claim  property  under  these  circumstances, 
they  must  prove,  not  only  that  the  bankrupt  had  the 
possession,  order,  or  disposition  of  the  property,  but 
that  he  was  also  the  reputed  owner  of  it.  Now,  can 
any  person  be  reputed  by  an  insurance  office  to  be  the 

(«)  3  Rum.  1.  (6)  6  Geo.  4.  c.  16.  s.  73. 
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1843*  owner  of  a  policy,  except  by  the  production  of  the 
Ex  oute  P^^^y  i^f  •  Dainiry  and  Myle  were  not  the  ori^nal 
aad^  bm.^  asiurers  on  any  of  the  policies.  la  the  mere  fiust,  there* 
fore,  of  their  paying  the  premium  on  the  insurance,  which 
the  office  would  receive  from  any  one,  enough  of  itself  to 
make  them  the  reputed  owners?  One  of  the  policies 
here  was  in  the  Equitable  Office,  which  is  a  mutual  assu« 
ranee  company ;  and  that  would  therefore  &11  within  the 
principle  of  Ihmcan  v.  Ckamierlajfni{a),  which  decided, 
that  notice  to  one  of  the  shareholders  is  notice  to  all. 

Vice-Ghamobllor  KmoHT  Bruce,  C.J.  As  ny 
judgment  in  this  ease  may  probably  be  brought  under 
the  review  of  the  Lord  Chancellor,  I  think  it  right  not 
to  defer  the  expression  of  my  opinion  on  the  points 
which  have  been  now  argued  before  me;  and,  (or  the 
same  reason,  I  omitted  to  adjourn  the  rehearing  with  a 
view  to  obtain  the  assistance  of  Sir  Oecrge  Rom,  In 
this  case,  certain  debtors  to  the  bankrupts,  holdingt  as 
absolute  owners,  certain  policies  of  life  assurance,  partly 
by  original  title,  and  partly  by  assignment,  mortgaged 
them  to  the  bankrupts  as  a  security  for  the  debts  due, 
and  delivered  to  the  bankrupts  the  policies  and  the 
assignment  or  assignments  of  them  accordingly ;  and  the 
bankrupts  shortly  after  such  delivery  duly  gave  notice 
of  the  transfer  to  the  several  insurance  offices.  The 
bankrupts  afterwards  mortgaged  these  policies  to  Messrs. 
Arkwright  &  Co.,  and  delivered  to  them  as  such  mort- 
gagees the  policies  and  the  assignments  of  them ;  but  no 
notice  of  this  transaction  was  given  to  any  of  the  in- 
surance offices,  or  to  either  of  the  debtors  to  the  bank- 
rupts, or,  in  fact,  to  any  third  person,  before  the  issuing 

(a)  11  Sim.  123. 
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of  the  fiat.  Under  these  circumstances,  whatever  may  1843. 
hafe  been  decided  in  the  last  century  by  judges  of  how*  eP^ 
ef«r  high  authority,  I  could  not,  as  I  conceive,  give  Arkwkxoht 
efiect  to  the  alleged  title  of  Messrs.  Arkwrighi  &  Co.  to 
these  policies,  without  acting  in  spirit,  if  not  both  in 
letter  and  spirit,  against  a  series  of  decisions  pronounced 
by  judges  of  high  authority  during  the  present  century, 
of  whom  the  present  Lord  Chancellor  is  one ;  the  point 
of  these  decisions,  which  have  never  been  overruled, 
being  to  this  effect,  that  when  a  debt  due  to  a  trader  is 
assigned  by  him,  it  remains,  notwithstanding  such  assign- 
ment, in  his  order  and  disposition,  in  the  event  of  bank- 
raplcy,  if  nothing  more  is  done  to  give  publicity  to  the 
assignment,  than  the  mere  delivery  of  the  instrument 
creating  the  debt.  Where  the  fact  of  the  assignment  of 
the  debt  is  not  known  to  the  debtor, — to  whom  various 
reasons  may  be  given  by  his  creditor  for  the  non*pro- 
duction  of  the  instrument  creating  the  debt,  upon  the 
application  of  the  creditor  to  receive  it, — it  has  been  held, 
and  probably  for  good  reason,  that  the  debt  remains  in 
the  order  and  disposition  of  the  original  creditor.  This 
principle  applies  equally  to  a  policy  of  assurancOi  and  a 
bond.  It  has  been  said,  that,  as  the  bankrupts  were  not 
the  original  assurers,  but  only  equitable  creditors,  the 
rule  does  not  apply,  and  that  the  petitioners  were  there- 
fore not  bound  to  give  notice  to  the  insurance  ofBce; 
but  the  bankrupts  themselves  perfected  their  own  title  to 
the  policies,  by  giving  notice  of  the  assignments  to  them 
to  the  different  ofHces ;  and  therefore  that  argument  does 
not  avail.  There  appears  to  me  to  be  no  solid  distinc- 
tion between  legal  and  equitable  creditors.  It  may  be 
remarked,  also,  that  the  debts  due  to  the  bankrupts  were 
not  assigned  by  them  to  Messrs.  Arkwright  &  Co«>  when 
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the  policies  were  deposited  with  them.  But  I  do  not 
lay  stress  on  that;  I  lay  stress  on  no  notice  having  been 
given  to  the  debtors,  or  the  insurance  offices.  If  the 
principle  of  the  later  decisions  is  to  be  departed  from, 
it  would  be  better  that  it  should  be  by  the  decision  of 
the  Lord  Chancellor;  but  I  must  be  understood  not  to 
intimate  any  opinion  in  favour  of  such  departure  of  prin- 
ciple. In  regard  to  the  policy  in  the  Equitable  Assurance 
Office,  I  think,  under  all  the  circumstances  of  the  case, 
I  can  make  no  distinction ;  but  that  notice  was  equally 
necessary  to  be  given  to  that  office,  as  to  the  others. 
The  former  Order  will  be  therefore  varied  with  respect 
to  the  policies ;  and  so  much  of  the  original  petition  as 
relates  to  them  must  be  dismissed  with  costs;  ajid 
so  much  of  the  petition  for  rehearing  as  relates  to  the 
Titherington  estate  must  also  be  dismissed ;  but  no  costs 
on  either  side,  as  to  the  petition  for  rehearing. 


Ex  parte  William  Smith,  one  of  the  public  officers  of 
the  Bank  of  Manchester. — In  the  matter  of  Joseph 
Raleigh,    Thomas   Smith    Goode,  and  William 

January  10. 13,         "^LLAND. 
14  and  30. 

A  joint  creditor  THIS  was  a  petition  for  the  proof  of  a  debt,  which 

of  A.  and  B.  r  r  * 

strikes  a  docket  had  been  rejected  by  the  Commissioners. 

for  a  $eparatt 

fiat  againit  A.,        The  petition  Stated,  that  the  three  bankrupts  for  some 

and  alter  the 

docket  is  struck,  time  previously  to  the  issuing  of  the  separate  fiat  against 

A,  delivers  to 

him  certain  bills  of  exchange,  forming  a  portion  of  the  joint  ettali  of  A,  and  B.,  io  part 
satisfaction  of  his  debt.  Held,  that  the  creditor  did  not  thereby  incur  a  forfeiture  of  his  debt, 
under  the  6  Geo.  4.  c.  16.  s.  8..  and  that  the  words  of  that  section,  "  whereby  such  person 
may  receive  more  in  the  pound  than  tht  othtr  eredttort"  mean  the  creditors  entitled  to  leoeive 
dividends  under  the  particular  bankruptcy ;  and  that  the  property,  to  the  payment,  ^ft,  or 
delivery  of  which  the  section  is  meant  to  relate,  is  property  which  forms  a  subject  of  distiibu- 
tion  under  the  particular  fiat 


CASES  IN  BANKRUPTCY.  145 

Rakigk,  which  was  issued  by  the  Bank  of  Manchester        1843. 
on  the  5th  August  184^,  carried  on  business  in  partner-       ^'^^ 
ship  together  at  Manchester,  under  the  firm  of  Joseph       Smith. 
Raleigh  &  Co.     This  partnership  had  been  dissolved  as 
to  Holland,  and  at  the  time  of  the  issuing  of  the  fiat,  the 
bosioess  was  continued  by  Raleigh  and  Goode,  under 
the  same  firm.     Raleigh  also,  at  the  date  of  the  fiat, 
carried  on  business  in  copartnership  with  John  Thorp^ 
as  merchants  at  Manchester,  under  the  firm  of  John 
Thorp  &  Co. 

On  the  16th  August  a  separate  fiat  was  issued  against 
Goode- 

On  the  17th  August,  a  joint  fiat  was  issued  against 
Raleigh  and  Goode;  and  on  the  18th  August,  another 
joint  fiat  against  Raleigh,  Goode,  and  Holland;  but  no 
fiat,  except  the  separate  fiat  against  Raleigh,  was  issued 
by  the  Bank  of  Manchester. 

An  Order  of  Court  was  subsequently  obtained  for 
annulling  the  separate  fiat  against  Raleigh,  the  joint 
fiat  against  Raleigh  and  Goode,  and  the  separate  fiat 
against  Goode,  and  for  transferring  the  proofs  and  pro- 
ceedings under  those  fiats  to  the  joint  fiat  against 
Raleigh,  Goode,  and  Holland. 

On  the  4th  October  184@,  a  separate  fiat  was  issued 
against  John  Thorp. 

The  petitioner  stated,  that,  at  the  time  of  issuing  the 
first  fiat  against  Raleigh,  Raleigh  and  Goode  were 
indebted  to  the  Bank  of  Manchester  in  the  sum  of 
187,9462.,  for  part  of  which  sum,  viz.,  20,000/.,  the 
bank  proved  under  the  separate  fiat  against  Raleigh ; 
and  afterwards  claimed  to  prove  the  sum  of  56,343/., 
against  the  estate  of  Raleigh  and  Goode,  under  the  joint 
fiat  against  Raleigh,  Goode,  and  Holland. 

VOL.  m.  L 
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1843.  At  the  time  of  striking  the  docket  agdnst  Raleigh^ 

""^^^^^       which  took  place  on  the  4th  Augusti  the  firm  of  John 

"Em.  parte 

Smith.        Thorp  &  Co.  kept  a  banking  account  with  the  Bank  of 
Manchesteri  and  the  firm  of  Raleigh  &  Co.  also  at  the 
same  time  kept  a  banking   account  with  this  bank. 
RcUeigh  and  Ooode,  under  their  firm  of  J.  Ralsigh  & 
Co,  had,  previously  to  the  striking  of  the  docket  against 
Raleigh^  accepted  a  bill  of  exchange  for  8792.  8f .,  drawn 
upon  them  by  Thorp  &  Co.,  and  payable  to  Thorp  &  Co., 
and  indorsed  by  the  latter  firm  to  the  Bank  of  Man«- 
Chester,  which  bill  fell  due  on  the  6th  August  1842. 
On  the  5th  August  last,  being  the  day  after  the  docket 
was  struck  against  Raleigh,  Raleigh  brought  to  the  bank 
a  bill  dated  the  1st  August  1842  for  the  sum  of  7631, 
drawn  by  Raleigh  and  Goode  by  their  partnership  firm  of 
J*.  Raleigh  &  Co.  upon  David  Aineworth,  and  accepted 
by  him  on  the  5th  August,  and  indorsed  by  J.  Raleigh 
&  Co.,  in  order  that  the  same  should  be  received  and 
applied  by  the  bank  to  meet  in  part  the  bill  accepted  by 
Raleigh  &  Co.  in  favour  of  Thorp  8c  Co.    This  bill  for 
763/.  the  bank  refused  to  receive  on  account  of  the  firm 
of  Raleigh  &  Co.,  but  agreed  to  receive  it  on  account  of 
the  firm  of  Thorp  &  Co. ;  and  accordingly  the  bill  was 
indorsed  by  Thorp  &  Co.,  and  on  the  5th  August  was  paid 
into  the  bank  after  the  hours  of  business,  and  was  carried 
to  the  account  of  Thorp  &  Co.  on  the  morning  of  the 
6th  August,  and  applied  towards  satisfaction  of  the  bill 
for  879/.  &.,  but  was  never  carried  to  the  account  of 
Raleigh  &  Co.  with  the  bank. 

No  act  of  bankruptcy  was  committed  by,  or  docket 
struck  against,  either  Ooode  or  Thorp,  until  after  the  6th 
August. 

The  separate  fiat  against  Raleigh  was  duly  opened, 
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and  was  prosecuted  by  the  petitioner  until  the  appoint-        184d. 
nent  of  assignees^  and  was  afterwards  duly  prosecuted  by       £^^|[!L 
the  assignees,  until  the  fiat  was  annulled.  Smith. 

Evidence  was  gone  into  before  the  Commissioners!  as 
to  the  matters  above  mentioned;  when  the  Commissioners 
rejected  the  claim  of  the  bank,  on  the  ground  that  the 
payment  into  the  bank  of  the  bill  of  exchange  for  763/. 
was  a  delivery  by  Raleigh  of  security  for  his  debt,  and 
that,  as  the  docket  against  Raleigh  was  struck  by  the 
petitioner  on  behalf  of  the  bank,  the  whole  of  the  debt 
was  forfeited,  under  the  8th  section  of  the  6  Oeo.  4. 
cl6. 

The  prayer  was,  therefore,  that  the  petitioner,  on  behalf 
of  the  bank,  might  prove  against  the  estate  of  RaUigh 
and  Goode  for  the  amount  of  the  debt  due  to  the  bank; 
that  in  the  mean  time  the  final  examination  of  the  bank- 
mpt  should  not  be  passed ;  and  that  the  petitioner  in 
behalf  of  the  bank  might  be  at  liberty  to  examine  the 
bankrupts  previously  to  their  passing  their  final  exa- 
mination. 

In  answer  to  the  allegations  of  the  petition^  it  was 
stated  by  Raleigh  in  his  affirmation,  that  on  the  5th 
August,  after  the  bank  had  struck  the  separate  docket 
against  him,  he  paid  into  the  bank  on  the  account  of 
/.  Raleigh  &  Co.,  three  bills  of  exchange,  one  for  61/. 
14*.,  drawn  by  J.  Raleigh  &  Co.  upon  J,  Parkyn; 
another  for  S5/.  drawn  by  J.  Raleigh  &  Co.  on  J.  Lowe; 
and  another  for  763/,  drawn  by  J.  Raleigh  &  Co.  on 
2).  Ainswarth;  making  together  the  sum  of  840/.  14s, 

It  was  stated  also  in  RaleigVs  affirmation,  that  on 
the  Ist  September,  which  was  after  the  issuing  of  all  the 
fiats,  he  directed  one  of  his  clerks  to  take  out  of  the  cash 
then  in  the  counting-house  of  J.  Raleigh  &  Co.,  the 

l2 
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1843  sum  of  15/.,  and  pay  the  same  to  the  Bank  of  Man- 
ETparte      Chester,  on  account  of  a  dishonoured  bill  of  small  amount 

Smith.  ^f  ^^^  HarrUon,  which  was  then  held  by  the  bank,  and 
had  been  paid  to  them  by  J,  Raleigh  &  Co.  But  it  was 
stated  in  an  affidavit  of  Warren^  a  clerk  of  Raleigh  &  Co., 
that  on  the  7th  July  they  received  by  post  a  sum  of  15A 
from  Harrison,  in  part  payment  of  a  bill  for  a  larger 
amount  which  had  been  accepted  by  Harrisang  and  had 
been  paid  by  Raleigh  8c  Co.  into  the  bank  of  Manchester; 
and  that  this  money  was  not  then  applied  by  Raleigh  & 
Co.  in  payment  of  the  bill,  but  was  mixed  with  the 
general  cash  of  the  firm. 

Mr.  Swanstan,  Mr.  Teed,  and  Mr.  Dickenson,  in  sup- 
port  of  the  petition. 

The  Commissioners  have  rejected  this  proof,  on  the 
ground  that  the  debt  was  forfeited  within  the  provision  of 
the  6  Oeo.  4.  c.  16.  s.  8.,  which  declares,  that,  if  any 
trader,  liable  to  become  bankrupt,  **  shall,  after  a  docket 
struck  against  him,  pay  to  the  person  or  persons  who 
struck  the  same,  or  any  of  them,  money,  or  give  or  deliver 
to  any  such  person  or  persons  any  satisfaction  or  securi^ 
for  his  debt,  or  any  part  thereof,  whereby  such  person 
may  receive  more  in  the  pound  in  respect  of  his  debt 
than  the  other  creditors,  such  payment,  gift,  &c.,  shall  be 
an  act  of  bankruptcy," — '*  and  every  person  so  receiving 
such  money,  gift,  &c.,  shall  forfeit  his  whole  debt,  and 
also  repay  or  deliver  up  such  money,  gift,  &c.,  or  the  full 
value  thereof,  to  such  person  or  persons  as  the  Commis- 
sioners acting  under  such  original  commission,  or  any 
new  commission,  shall  appoint  for  the  benefit  of  the  cre- 
ditors of  such  bankrupt."  We  submit  that  this  section 
only  supplied  a  defect  of  the  94th  section  of  the  5  Geo. 
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2.  c.  90.^  which  did  not  provide  for  transactions  between        ]  843. 


Ex  parte 


the  striking  of  the  docket  and  the  issuing  of  the  fiat,  and 
which  contained  the  words  "privately  have  and  receive        Smith. 
more  in  the  pound  ;"  the  word  **  privately"  being  omitted 
in  the  6  Geo.  4,  c.  16-  s.  8.,  and  the  expression  being 
merely  "  whereby  such  person  may  receive  more  in  the 
pound.'*     Our  first  proposition  is,  therefore,  that  the  8th 
section  of  the  last  mentioned  act  only  applies  to  those 
cases  to  which  the  S4th  section  of  the  former  act  would 
have  applied,  if  the  word  ^*  privately"  had  been  omitted. 
The  object  of  the  legislature  in  both  statutes  was  to  pre- 
vent any  abuse  being  committed  by  the  petitioning  credi- 
tor, in  issuing  the  commission  for  the  mere  purpose  of 
compelling  the  bankrupt  to  pay  his  own  debt,  without  any 
regard  to  the  interests  of  the  other  creditors.     What  we 
now  contend  for  is,  that  the  8th  section  of  the  6  Geo.  4. 
c«  16.  only  applies  to  a  case  where  the  money  paid  by 
the  bankrupt  to  the  petitioning  creditor  is  out  of  the 
bankrupt's  estate  alone,  and  not  where  the  money  is  paid 
out  of  the  bankrupt's  estate  and  that  of  another  party. 
In  Ex  parte  Paxton  (a),  and  Ex  parte  Brown  (A),  where 
a  creditor's  proof  was  expunged,  for  taking  security  for 
bis  debt  firom  the  bankrupt  after  the  issuing  of  the  com- 
mission, the  bond  or  security  was  in  each  case  taken  from 
the  bankrupt  himself.    The  other  side  may  possibly  refer 
to  the  case  of  Rose  v.  Main  (c)  in  the  Common  Pleas, 
vrhere  it  was  held  that  a  bill  of  exchange  for  a  portion  of 
his  debt,  given  by  a  bankrupt,  after  commission  and 
before  certificate,  to  his  assignee,  who  was  also  petitioning 
creditor,  and  had  proved  for  the  residue  of  his  debt,  was 
void  in  the  hands  of  the  assignee. 

(a)  15  Vet.  461.  (c)  1  Biog.  N.  R.  357  ;  1  Scott,  127. 

(6)  15  Ves.  472. 


l&lUTil. 
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1843.  Vice-Chancellor  Knight  Bruce,  C.  J.     Do  not 

Ex  parte  ^^^  words  in  the  8th  section,  "  whereby  such  person  may 
receive  more  in  the  pound  in  respect  of  his  debt  than  the 
other  creditors/'  imply,  that  the  statute  had  in  contem- 
plation a  bankruptcy  that  was  to  be  prosecuted,  instead 
of  a  bankruptcy  that  was  to  be  annulled?  I  observe  that 
in  the  report  of  Rose  v.  Main,  in  1  Scott,  Lord  C.  J. 
Tindal  is  made  to  espress  himself  more  strongly  in  his 
judgment,  than  in  the  report  in  Bingham. 

Mr.  Swanston.  In  Cory  v.  Ger token  (a),  the  trans- 
action was  a  transfer  of  stock  by  the  bankrupt  to  the 
petitioning  creditor,  in  consideration  of  his  agreeing  not 
to  prosecute  the  docket.  And  in  Ex  parte  Thomp$on{h) 
the  creditor  was  ordered  to  refund  the  amount  of  a  debt, 
which  he  had  received  from  the  bankrupt  as  a  consider- 
ation for  superseding  the  commission.  So  in  Ex  parte 
Gedge{c\  the  forfeiture  of  the  debt  was  decreed,  because 
the  petitioning  creditor  took  bills  from  the  bankrupt  for 
abandoning  the  docket.  The  two  last  cases,  however, 
underwent  the  scrutiny  of  Lord  Eldon  in  Ex  parte 
Browne{d),  who  thought  that  the  decision  in  Ex  parte 
Gedge  could  not  be  supported ;  for  that  the  expression 
in  the  statute,  6  Geo.  2.  c.  30.  s.  S4.,  as  to  the  forfeiture 
of  the  debt,  being  **  after  issuing  of  any  commission, ** 
he  had  no  right  to  consider  a  docket  struck  as  the  issu- 
ing of  a  commission,  and  that  the  penal  consequences 
imposed  by  the  legislature  did  not  attach,  unless  the 
compromise  is  entered  into  after  the  issuing  of  a  com- 
mission. There  are  two  points  of  view  in  which  the 
question  may  be  considered;  1st.  Where  there  is  a  mere 

(a)  2  Madd.  40.  (c)  3  Ves.  349. 

(6)  I  Ves.  jun.  167.  (d)  16  Ves.  472. 


Smitv. 
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payment  to  the  petitioning  creditor,  without  any  thing        1^*^- 
iiirther;  Sndly.  Where  the  payment  is  in  the  nature  of      £,  p^^rte 
a  compromise,  to  induce    the  petitioning  creditor  to 
abandon  the  commission. 

The  Chief  Judge.  May  not  the  legislature  have 
meant,  as  there  was  so  much  wrong  to  the  other  cre- 
ditors in  the  payment  by  the  bankrupt  of  the  petition- 
ing creditor's  debt,  that  no  evidence  of  the  intent  of  the 
payment  should  be  required?  But  what,  if  the  pay- 
ment of  the  debt  is  by  a  third  person,  any  friend  of  the 
bankrupt,  for  instance,  will  that  work  a  forfeiture  of  the 
debt? 

Mr.  Sicanston.  Certainly  not,  where  the  payment  of 
the  debt  is  with  the  money  of  a  third  person.  In  JEx 
parte  Green{a),  where  the  petitioning  creditors  issued  a 
commission  against  two  persons,  which  they  abandoned 
on  obtaining  the  joint  note  of  the  bankrupts  and  a  third 
person,  and  afterwards  compelled  the  third  person  to 
pay  the  note;  it  was  held,  that  this  did  not  operate  as  a 
forfeiture  of  their  debt.  The  main  ground  on  which  the 
Court  proceeded  in  that  case  was,  that  the  note  was  not 
paid  out  of  the  bankrupt's  estate,  and  that  the  funds 
which  ought  to  be  divided  amongst  the  creditors  were, 
therefore,  not  diminished. 

The  Chife  Judge.  I  take  it,  that  the  meaning  of 
the  word  "estate,"  which  occurs  in  the  judgments  of  the 
judges  of  the  Court  of  Review  in  that  case,  means  the 
estate  which  is  subject  to  distribution  under  the  fiat; 

(a)  1  Dea.  &  Cb,  230. 
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1843.        That  case  goes  much  further  than  any  thing  I  have 

£x  parte      ^^^^*    "^^^  ^^^  section,  however,  it  must  be  admitted. 
Smith.        j^gg  p^^  g^y^  jf  ^]^g  bankrupt,  "  or  any  other  persoH,'* 

shall  pay  to  the  party  who  struck  the  docket,  but  merely 
if  the  bankrupt  shall  pay. 

Mr.  Stoanston.  Suppose  the  bankruptcy  goes  on 
after  the  payment,  what  is  the  mischief?  There  is  no 
reason  for  any  distinction  between  a  payment  to  the  pe- 
titioning creditor,  and  a  payment  to  any  other  creditor^ 
if  the  commission  is  to  go  on.  The  only  object  of  the 
act,  in  imposing  the  penalty,  is  to  prevent  a  fraudulent 
compromise  by  the  petitioning  creditor  with  the  bank- 
rupt, for  defeating  the  commission.  We  submit,  that  the 
6  Geo.  4.  c.  16.  s.  8.,  and  the  5  Geo.  2.  c.  30.  s.  £4., 
being  in  pari  materia^  there  is  no  reason  for  giving  an 
interpretation  to  the  8th  section  of  the  one  act  different 
from  the  24th  section  of  the  other  act.  In  Rex  v.  Lons- 
dale{a\  Lord  Mansfield  observed,  that  ^^  where  there  are 
different  statutes  in  pari  materia,  though  made  at  different 
times,  or  even  expired,  and  not  referring  to  each  other, 
they  shall  be  taken  and  construed  together  as  one  system, 
and  as  explanatory  of  each  other.  So,  in  the  laws  con- 
cerning church  leases,  and  those  concerning  bankrupts." 
[The  Chief  Judge.  That  observation  applies  to  statutes, 
where  one  amends  a  former  one,  not  where  the  former 
statute  is  repealed.]  Notwithstanding  a  statute  is  re* 
pealed,  it  operates  retrospectively,  though  not  prospec^ 
lively.  The  case  of  Phillips  v.  Const  {b)  affords  a  strong 
instance  of  the  rule  in  construing  acts  of  parliament  re- 
lating to  the  same  subject-matter.  That  was  a  case 
upon  the  Annuity  Acts;  and  it  was  held,  that,  upon  the 

(a)  1  Burr.  447.  (ft)  3  Russ.  367. 
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construction  of  the  17  Geo.  3.  c.  26.  s.  1.,  coupled  with  IB^9. 
the  later  acts,  it  was  not  essential  to  the  validity  of  the  ^^^  ^^^^ 
annuity,  that  the  memorial  should  contain  the  names  of  Smith. 
the  attesting  witnesses  at  full  length.  There  is  another 
case,  also,  equally  strong,  upon  the  Stamp  Acts,  Re 
Chobmondeley(a),  where  the  question  was,  whether  the 
legacy  duty  was  payable  on  a  particular  fund,  and  it 
was  decided,  that,  upon  the  construction  of  the  55  Geo. 
3.  c  184.,  in  connexion  with  antecedent  acts  made  in 
pari  maieridf  and  defining  what  the  legislature  meant 
by  the  term  ''  legacies,"  extending  it  to  any  gift  payable 
out  of  any  personal  estate  of  which  a  testator  has  a  dis- 
posing power,  the  legacy  duty  was  payable  upon  the 
fund  in  question.  The  construction  of  the  bankrupt 
acts,  the  legislature  has  declared,  shall  be  favourable  for 
creditors.  The  clause  on  this  subject  in  the  21  Jac.  I.e.  19. 
s.  1.  is  rather  a  curious  one.  After  a  long  recital  of  the 
evils  occasioned  by  divers  defects  in  the  former  statutes, 
it  is  declared,  that  all  the  former  statutes  made  against 
bankrupts  shall  be  in  all  things  largely  and  beneficially 
construed,  for  the  aid,  help,  and  relief  of  the  bankrupt's 
creditors.  We  are  not  aware  of  any  other  interpretation 
clause  in  any  subsequent  statute  relating  to  bankrupts, 
until  the  135th  section  of  the  6  Geo.  4.  c.  16.,  which 
also  declares  that  that  act  shall  be  construed  beneficially 
for  creditors,  and  is  plainly  taken  from  the  statute  of 
Jaame».  We  apprehend,  therefore,  that  the  same  spirit  of 
construction  would  pervade  all  the  statutes;  for  the  135th 
section  of  the  last  act  leaves  the  case  exactly  where  it 
found  it.  [The  Chief  Jvdge.  Suppose  the  commission  is 
superseded,  after  the  creditor  has  received  from  the 
bankrupt  security  for  his  debt, — can  he  in  that  case  sue 

(a)  1  Cr.  &  M.  149;  3  Tyrw.  10. 
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1 8  43.       the  bankrupt  at  law  ?]    The  case  of  Davis  v.  Holding  {a) 
Ex  parte      ^^  ^"  express  authority  that  he  can  do  so ;  there  the 

Smith.  petitioning  creditor  had  taken  bills  of  exchange  from  the 
bankrupt  after  the  issuing  of  the  fiat,  in  satisfaction  of 
his  debt ;  and  it  was  held^  that,  although  he  could  not 
sue  upon  the  bills  (ft),  yet  if  no  further  proceedings  were 
taken  in  the  bankruptcy,  he  might  sue  the  bankrupt  for 
the  original  debt.  Lord  Dentnan,  in  delivering  the 
judgment  of  the  Court  in  that  case,  says,  'Mt  appears  to 
us,  that  the  legislature  clearly  contemplated  the  case  of 
the  proceedings  in  bankruptcy  being  prosecuted,  and  in 
that  case,  the  double  benefit  of  withdrawing  from  the 
general  body  of  claimants,  in  respect  of  that  particular 
debt,  the  creditor  offending  against  the  statute,  and  also 
of  making  him  refund  the  money  paid,  or  deliver  up  the 
security  given  unlawfully  in  respect  of  it.  The  words  of 
the  section  all  point  to  this ;  and  the  forfeiture  of  the 
debt  appears  so  coupled  with  the  repayment  of  the 
money,  or  the  delivering  up  of  securities,  that  where 
neither  of  these  can  be  done,  as  in  this  case,  the  words 
of  forfeiture  do  not  apply."  It  is  plain,  therefore,  from 
this  decision,  that  the  forfeiture  of  the  debt,  under  the 
provisions  of  the  8th  section,  is  only  intended  to  applyi 
as  between  the  petitioning  creditor  and  the  other  credi- 
tors of  the  bankrupt,  under  a  commission  or  fiat  in  bank- 
ruptcy which  is  prosecuted. 

We  will  now  call  the  attention  of  the  Court  to  some 
circumstances  not  stated  in  the  petition,  but  which  are 
deposed  to  in  the  different  affidavits.  No  act  of  bank- 
ruptcy was  committed  by  Goode  before  the  15th  of 
August;  and  It  does  not  appear  that  the  Bank  of  Man- 

(a)  llAd.&£.710. 

(h)  See  S.  C.  1  Mees.  &  W,  159;  Tyrw.  U  0. 371. 


Smith. 
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cheater  were  separate  creditors  of  Raleigh.    [The  Chief       1 843. 
Judge.  What  has  been  done  with  the  three  bills  you      ^^  ^^ 
obtained?     I  conclude  if  I  give  you  relief^  you  will  de- 
liver them  up.]    We  have  received  the  larger  bill,  but 
we  undertake  to  account  for  the  money  so  received,  and 
to  give  up  the  others. 

The  Chief  Judge.  As  against  all  the  separate  credi- 
tors of  Raleigh,  the  transaction  could  not  be  impeached ; 
for  they  could  not  come  on  the  joint  estate,  until  all  the 
joint  creditors  were  paid.  May  not  the  word  "  creditors," 
in  the  8th  section,  mean  only  such  creditors  as  would  be 
entitled  to  a  distributive  share  of  the  particular  estate, 
from  which  the  pa3rment  is  made  to  the  petitioning  cre- 
ditor? 

Mr.  Stcaruton.  On  the  5th  August,  which  was  the 
date  of  this  transaction,  Goode  had  not  committed  an  act 
of  bankruptcy.  The  transaction  itself  was  one  in  the 
ordinary  course  of  business,  and  it  was  also  a  lawful 
transaction ;  for  Raleigh  was  entitled  to  deal  with  the 
partnership  property  for  payment  of  a  debt.  In  White" 
head  y.  Hughes  (a\  it  was  held,  that  a  solvent  partner 
may  sue  a  joint  debtor  in  the  joint  names  of  himself  and 
the  assignees  of  his  bankrupt  copartner,  in  order  to  re- 
cover a  debt  due  to  the  partnership.  [The  Chief  Judge. 
If  Goode  had  not  committed  an  act  of  bankruptcy,  this 
transaction  would  have  been  good  against  all  the  world.] 
Goode  knew,  on  the  6th  August,  of  the  transaction  that 
had  taken  place  between  Raleigh  and  the  Bank  of  Man- 
chester on  the  5th  August,  and  never  objected  to  it, 
although  Thorp,  the  other  partner,  indorsed  the  bill. 

(o)  4  Tyrw.  92. 
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1843.        If  the  bill  that  was  given  by  Raleigh  to  the  Bank  of 
^"^        Manchester,  in  satisfaction  of  that  falling  due  on  the  6tb 

Ex  parte  '  ^ 

Smith.  August,  is  to  be  considered  a  valid  transaction  in  the 
ordinary  course  of  mercantile  dealings  it  cannot  be  held 
to  be  a  fraud  within  the  act  of  parliament.  Suppose  the 
money  received  by  the  bank,  in  this  case,  is  to  be  re- 
funded to  the  creditors  of  the  party  against  whom  the 
docket  was  struck,  it  would  be  of  no  benefit  to  Groode^s 
estate ;  for  all  the  money  would  go  to  Raleigh's  creditors, 
in  preference  to  those  of  Goode. 

We  proceed  to  cite  a  few  cases,  to  show  how  strictly  the 
Courts  have  construed  the  8th  section  against  the  for« 
feiture  of  the  debt.  Ex  parte  Green  {a),  already  men- 
tioned, is  one  instance  of  the  kind.  Ex  parte  Gardner  (5) 
is  another,  where  a  payment  was  made  by  the  bankrupt  to 
an  agent  of  the  petitioning  creditor,  three  days  after  the 
docket  was  struck ;  but,  on  the  agent  swearing  that  he  was 
ignorant  that  a  docket  had  been  struck,  it  was  held  that 
such  payment  did  not  cause  a  forfeiture  of  the  debt. 
And  in  Ex  parte  NesMtt  (c),  where  the  petitioning  cre- 
ditor himself  had,  the  day  after  the  issuing  of  the  fiat, 
received  a  considerable  portion  of  his  debt,  but  it  ap- 
peared that  he  had  done  so  in  perfect  ignorance  that 
there  was  any  illegality  in  such  proceeding,  and  he  had 
since  refunded  the  money,  with  the  approbation  of  the 
Commissioners, — the  Court  made  no  Order  against  the 
petitioning  creditor. 

We  may  now  refer  to  a  supplemental  case,  which  is 
intended  to  be  set  up  by  the  other  side,  not  meaning  to 
make  it  part  of  our  case,  but  merely  for  the  purpose  of 
explaining  to  the  Court  the  way  in  which  we  propose 

(a)  1  Deac  &  C.  230.  (e)  Mont.  &  Ch.  963  i  4  T>mc.  17L 

(6)  3  Mont  &  A.  46 ;  2  Deac.  142. 
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to  deal  with  it.  On  the  10th  August,  the  Bank  of  Man-  1843. 
Chester  had  an  acceptance  of  Jdmyheare  &  Co.  in  their  ^^^  ^^ 
hands;  Conybeare  8c  Co.  were  unable  to  pay  it  when  Smith. 
due,  and  sent  another  bill  to  Raleigh  and  Goode,  to  pro- 
vide for  the  payment  of  it.  [The  Chief  Judge.  All  that 
ends  in  nothing;  it  being  merely  an  appropriation  by 
Conybeare  &  Co.  of  the  bill  for  the  payment  of  their  own 
acceptance,  which  the  bankrupts  could  not  alter.]  The 
case,  then»  must  be  determined  upon  the  construction  of 
the  8th  section,  which  refeis  to  a  payment  by  a  trader, 
after  a  docket  struck  against  him,  to  the  person  who 
strack  the  same,  whereby  such  person  may  receive  more 
in  the  pound,  in  respect  of  his  debt,  than  the  other  cre- 
ditors. The  section  evidently  contemplates  a  case,  where 
a  portion  of  the  bankrupt's  estate  has  been  misapplied 
in  &vour  of  the  petitioning  creditor.  Then  what  is  to 
be  done  ?  It  is  to  be  restored,  and  there  is  a  penal  visi- 
tation against  the  petitioning  creditor.  But  in  this  case 
there  was  not  a  dealing  with  the  bankrupt's  estate,  but 
with  the  estate  of  the  bankrupt  and  another  person. 
The  creditors,  specified  in  the  section,  must  mean  cre» 
ditore  who  could  take  dividends  under  the  fiat.  The 
former  act  of  5  Geo*  2.  c.  30.  s.  S4.,  only  applied  to  pay- 
ments to  the  petitioning  creditor,  which  took  place  after 
the  commission  issued ;  and  so  Lord  Eldon  construed  it 
in  the  cases  which  have  been  cited.  The  new  act  of  6 
Geo.  4.  c.  16.  s.  8 ,  only  applies  to  payments  made  by 
the  trader  between  the  docket  and  the  issuing  of  the  fiat; 
and  this  is  clearly  the  opinion  of  Lord  C.  J.  Tijidal^  in 
Roie"^.  Main{a);  for,  he  says,  '*  In  this  section,  the 
legislature  contemplated  a  security  given  by  the  person 

(a)  1  Bing.  N.  R.  360. 
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1 849.       against  whom  a  docket  is  struck,  in  the  interval  between 
the  docket  and  the  comn^ssion/' 


Ex  ptrte 
Smith. 


The  Chief  Judge,  addressing  the  counsel  for  the 
assignees,  desired  them  to  confine  their  argument  to  the 
point,  whether  the  8th  section  applied  to  a  separate  fiat 
against  Raleigh,  where  the  payment  was  made  out  of  the 
joint  estate  of  Makigk  and  Ooode. 

Mr.  J.  RtiBsell,  Mr.  Baeoriy  and  Mr.  Rolt,  for  the 
assignees.  It  is  quite  clear  that  the  Court  has  jurisdic- 
tion to  enforce  the  repayment  of  this  money,  if  it  is 
satisfied  that  it  is  such  a  payment,  as  was  within  the 
mischief  contemplated  by  the  8th  section  of  the  6  Geo  A* 
c.  16.;  JEx  parte  Dimmock{a)* 

Before  any  of  these  transactions  took  place,  the  Bank 
of  Manchester  well  knew  that  Raleigh  k  Co.  were  in  a 
state  of  hopeless  insolvency.  We  contend  that  what 
was  done  by  Raleigh  on  the  5th  August  amounted  to  an 
act  of  bankruptcy,  within  the  meaning  of  the  8th  section 
of  the  6  Oeo.  4.  c.  16.  The  Bank  of  Manchester,  being 
joint  creditors  of  Raleigh  &  Co.,  must  be  considered 
as  creditors  of  Raleigh,  within  the  meaning  of  that 
section.  If  there  had  been  no  joint  estate  of  Raleigh 
and  Ooode,  it  is  quite  clear  that  their  joint  creditors 
could  have  proved  under  a  separate  fiat  against  Raleigh. 
But  the  payment  in  question  may  operate  to  the  preju- 
dice of  the  separate  creditors  of  Raleigh.  Suppose  there 
was  a  surplus  of  the  joint  estate,  that  surplus  would  be 
carried  over  to  the  separate  estate  of  Raleigh,  and  be 

(a)  2  G.  &  J.  261.  But  see  Ex  parte  Marthall,  2  Q.  &  J.  265,  the 
Order  made  in  which,  however,  does  not  bear  oat  to  the  full  extent  the  posi- 
tion in  the  marginal  abstract. 


Smith. 
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dirided  amongst  his  separate  creditors ;  but  by  this  pay*        1 84^« 
raent  to  the  Bank  of  Manchester  that  surplus  would  be      ^    ^ 
diminished,  and  the  separate  creditors  of  Raleigh  would 
receive  so  much  less.    In  such  case,  therefore,  the  bank 
would  receive  more  in  the  pound,  in  respect  of  their  debt, 
than  the  other  separate  creditors. 

The  Chief  Judge.  Mare  of  what  ?  More  is  a  relative 
term.  Does  it  mean  more  of  the  estate,  out  of  which 
the  other  creditors  are  entitled  to  receive  dividends  in 
respect  of  their  debts,  or  nwre  out  of  that  estate  and 
some  other  estate,  from  which  last  they  could  not  receive 
any  dividend.  Do  you  contend  that  the  word  *^  more" 
means  more  out  of  the  fund  in  which  the  bankrupt  has  any 
interest,  total  or  partial  ?  The  section  says,  that  the  money 
shall  be  repaid  to  such  persons  as  the  Commissioners 
shall  appoint,  for  the  benefit  of  the  bankrupt.  Then  it 
must  be  money,  or  property,  which  could  be  so  applied. 

Mr.  Hussell,  Mr.  Bacons  and  Mr.  RolL  Although 
the  word  ''  more"  may  be  a  relative  term,  the  correlative 
is  qucLHtity^  not  estate.  The  joint  property  of  Raleigh 
and  Goode  is  certainly  property  in  which  Raleigh  had 
an  interest.  It  is,  in  fact,  his  property.  The  statute 
comprehends  all  property  in  which  no  person  had  an 
adverse  interest  to  the  bankrupt.  If  the  bankrupt  has 
any  interest  in  property,  either  separate  or  joint,  the 
delivering  of  this  property  may  operate  to  the  injury  of 
his  creditors.  The  statute  means,  whereby  any  creditor 
may  by  any  possibility  receive  more  than  the  other  credi- 
tors. Suppose  there  was  no  other  joint  estate  of  Raleigh 
and  Goode  than  the  bill  for  763L,  which  was  given  by 
Raleigh  in  part  discharge  of  the  other  bill  for  879/.  8^. ; 


Smith. 
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18i3.  the  joint  creditors  could  then  prove  against  the  separate 
Ex  parte  estate  of  RdUigh ;  and,  consequentlyi  the  receiving  of 
this  bill  for  763/.  by  the  Bank  of  Manchester  would  be 
to  the  prejudice  of  the  separate  creditors.  The  whole 
section  contemplates  any  possibility,  by  which  the  credi- 
tors may  be  injured.  If  any  part  of  the  property,  joint 
or  separate,  is  withdrawn  from  the  administration  of  it 
in  bankruptcy  under  the  separate  fiat,  it  is  enough  to 
say,  that  it  may  have  the  result  of  injuring  the  separate 
creditors.  The  meaning  of  the  eighth  section  is,  that 
where  any  creditor  strikes  a  docket  against  a  trader,  he 
must  trust  entirely  to  the  fiat  to  be  issued  upon  it,  and 
have  no  dealings  whatever  with  the  bankrupt  with  respect 
to  his  debt;  and  it  makes  no  difference,  whether  the 
bankrupt  is  solely,  or  partially,  interested  in  the  property. 
What  is  here  complained  of  is  the  very  thing  which  it 
was  the  intention  of  the  legislature  to  prevent.  The 
bill  for  879/.  8^.,  in  respect  of  which  the  bill  for  763/. 
was  given,  was  one  of  several  accommodation  bills 
drawn  for  the  relief  of  Raleigh  &  Co.  It  is  expressly 
stated,  also,  in  the  affidavit  of  fFbrr^n,  that  15/.  was  paid 
by  Raleigh  and  Goode  to  the  Bank  of  Manchester,  after 
the  joint  fiat  issued  against  Raleigh  and  Goode.  [The 
Chief  Judge,  But  it  appears  that  the  Bank  of  Man- 
chester were  never  petitioning  creditors  against  Ooode; 
therefore  that  blunts  the  point  of  the  observation.]  The 
Bank  of  Manchester,  were,  as  petitioning  creditors  against 
Raleigh,  trustees  for  all  purposes  and  for  all  creditors. 
For  six  months  previous  to  striking  the  docket  agaunst 
Raleigh^  the  Bank  of  Manchester  had  kept  Raleigh 
and  Goode  afloat  for  their  own  ends,  by  discounting 
accommodation  bills  for  them ;  and  we  have  a  right 
to  assert  that  the  whole  conduct  of  the  bank  in  its 
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tnntactioiis  with  SaJeigh  and  Oaode  was  a  fraud  on  the        1843. 
kw  of  bankruptcy.     It  may  be  a  hard  case  on  the  Bank       ^^    ^^ 
of  Manebester  to  have  incurred  the  forfeiture  of  their       ^^^u. 
whole  debt  by  this  proceeding ;  but  it  was  equally  a  hard 
ciae  in  JEx  parte  Brine Jia)  where^  although  Lord  Eldm 
said  diat  be  firmly  believed  that  the  parties  who  were 
enipiged  in  that  transaction  were  ignorant  of  the  legal 
eomequenees  attending  the  payment  of  a  petitioning 
creditor's  debt  by  the  bankrupt^  yet  that  the  statute  was 
imperative,  and  that  he  must  declare  the  debt  to  be  for- 
feited.   The  object  of  the  eighth  section  is  not  so  much 
to  prevent  the  stopping  of  the  fiat,  as  to  prevent  any 
tampering  of  the  petitioning  creditor  with  the  bankrupt. 
The  intent  was  to  crush  the  mischief  in  its  origin.    The 
preamble  of  the  24th  section  of  the  former  statute  of  5 
Cho.  2.  c.  90.  says,  that  commissions  of  bankrupt  are 
fineqaently  taken  out  by  persons,  who,  on  promise  not  to 
execute  the  same,  not  only  extort  from  the  bankrupts 
dieir  whole  debts,  or  much  greater  part  thereof  than 
such  bankrupts  pay  to  their  creditors,  but  who  "  other- 
wiBC  get  from  such  bankrupts  goods,  or  other  real  or 
personal  security,"  which  is  contrary  to  the  true  intent 
and  meaning  of  the  bankrupt  laws.    The  actual  mischief 
that  might  be  occasioned  was  immaterial ;  the  object  was 
to  prevent  anything  that  might  lead  to  mischief.    The 
question  here,  however,  is  one  entirely  as  to  the  construc- 
tion of  the  8th  section  of  the  subsequent  act  of  6  Geo.  4. 
c.  16.,  and  there  is  no  authority  perhaps  that  is  wholly 
binding  on  the  Court ;  for  there  is  no  case  that  bears  on 
the  point  but  Rose  v.  Main,  (b)  and  Ex  parte  Green,  (c) 
and  you  may  set  off  one  of  these  cases  against  the  other. 

(a)  Back,  19, 108.  (c)  1  Peac.  &  C.  230. 

(b)  1  BiDg.  N.  C.  457. 

TOL.  m.  M 


Smith. 
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1843.        xhe  words  of  the  8th  section  are,  if  any  trader  shall, 
Ex  ptrte       After  a  docket  struck, ''  pay  to  the  person  or  persons  who 
struck  the  same,  or  any  of  them,  money,  &c/'  '^  whereby 
such  person  may  receive  more  in  the  pound  in  respect 
of  his  debt  than  the  other  creditors/'    The  other  side 
contend,  that  the  payment  of  the  money,  as  thus  expressed 
in  the  section,  means  payment  out  of  a  particular  juHd^ 
and  that  the  word  ''  debt"  means  a  particular  species 
of  debt,  and  that  the  word  "  creditors"  means  apor- 
ticular  doss  of  creditors.    But  you  must  give  general 
effect  to  general  words,  whether  they  are  in  a  penal  or 
remedial  statute.     The  other  side  wish  to  limit  the  con- 
struction of  the  act — ^we  only  contend  for  the  general 
construction  of  general  words.    What  right  have  they, 
from  the  words  of  this  section,  to  limit  the  meaning  of 
the   word  ''  pay"   to  a  payment  out  of  the  separate 
estate,  or  a  payment  out  of  the  estate  to  be  administered 
under  the  fiat?     But, granting  that  the  payment  is  to  be 
limited  to  the  estate  which  is  to  be  administered  under 
the  fiat,  the  joint  estate  is  liable  in  various  ways  to  be  so 
administered.    We  have  already  alluded  to  the  proba- 
bility of  there  being  a  surplus  of  the  joint  estate,  which 
affords  one  instance  of  the  administration  of  the  joint 
estate  under  a  separate  fiat.     But  suppose  there  were 
two  separate  fiats  in  prosecution,  one  against  Goode,  as 
well  as  the  one  against  Raleigh^ — in  that  case,  the  whole 
joint  estate  would  have  to  be  administered  under  one  or 
the   other  of  these  two  fiats.     Suppose  again,  that  a 
trader,  against  whom  a  separate  fiat  issued,  had  a  solvent 
partner,  who  afterwards  absconded,  or  became  insolvent, 
— ^in  that  case,  also,  the  joint  estate  would  be  adminis- 
tered under  the  separate  fiat. 
As  to  the  meaning  of  the  word  ^'  creditors,"  if  that 
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word  is  to  be  limited  in  its  interpretation^  we  say  that  it 
means  creditors  who  would  be  entitled  to  prove  under 
the  fiat, — or  even,  we  are  willing  to  take  it,  who  are  enti- 
tled to  prove  for  the  purpose  of  receiving  dividends.  For 
the  62nd  section  of  the  6  Geo,  4.  c.  16.  enables  joint 
creditors  to  prove  under  a  separate  fiat  for  the  purpose 
of  receiving  dividends,  when  all  the  separate  creditors 
have  received  the  fiiU  amount  of  their  debts. 

As  to  that  part  of  the  8th  section,  which  declares  that 
the  petitioning  creditor  so  receiving  such  money  shall 
forfeit  bis  whole  debt, — the  debt  will  be  forfeited,  if  he 
is  excluded  from  proving.  That  construction  therefore 
will  work  no  injustice.  Then,  as  to  repaying  the  money 
received  by  the  petitioning  creditor — the  section  does 
not  say  that  the  money  is  to  be  repaid  to  the  assignees, 
or  to  any  particular  person,  but  to  such  persons  as  the 
Commissioners  acting  under  the  original  commission,  or 
any  new  commission,  shall  appoint,  for  the  benefit  of  the 
creditors  of  the  bankrupt.  These  words,  therefore,  do 
not  hamper  the  Commissioners,  for  they  do  not  designate 
the  person  who  is  to  receive  the  money,  but  the  Com- 
missioners who  are  to  order  the  payment. 


1848. 


Ks  parte 
Smitu. 


Mr.  Swaiuton^  in  reply.  It  is  stated  by  Lord  Henley {a\ 
who  drew  the  6  Geo.  4.  c.  16.,  that  the  8th  section  of  that 
act,  is  taken  from  the  S4th  section  of  the  5  Geo.  2.  c. 
SO.,  which  last  mentioned  clause  he  says  was  very  ob- 
scurely penned,  and  did  not  fully  reach  the  evil  which  it 
was  intended  to  repress.  This  shows  that  the  two  sec- 
tions must  be  considered  as  enactments  in  pari  materia. 
As  to  the  payment  of  the  15/.  to  the  Bank  of  Manchester 
on  the  1st  of  September,  we  contend  that  there  had  been 

(a)  Eden  on  Bankruptcy,  p.  36. 
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1843.        a  previous  appropriation  of  that  sum  to  the  payment  of 


£x  parte 


Harrison's  bill.  It  is  expressly  stated  in  Warren^s  affi- 
SuiTH.  davit,  that  so  far  back  as  the  7th  of  July,  Harrium 
remitted  to  Raleigh  8c  Co.  the  sum  of  152.,  for  the  very 
purpose  of  being  applied  towards  the  payment  of  this 
bill.  The  payment  therefore  of  the  161.  by  Rakigh  & 
Co.  to  the  Bank  of  Manchester  amounted  to  nothing 
more  than  a  payment  of  so  much  of  Harruom^s  debt. 
This  payment  too  was  after  the  joint  fiat  had  issued 
against  Raleigh  and  Ooode.  But  the  Bank  of  Man- 
chester were  not  petitioning  creditors  under  the  joint 
fiat,  or  under  any  fiat  against  Chjode* 

The  main  point,  however,  is,  whether  a  payment  out 
of  the  joint  estate  to  a  petitioning  creditor  under  a  sepa- 
rate fiat  is  within  the  meaning  of  the  8th  section  of  the 
statute.    As  to  the  argument  urged  by  the  other  side, 
that  the  Commissioners  might  order  the  money  to  be 
repaid  to  the  assignees  under  the  separate  fiat,  the  act 
appears  to  have  contemplated  that  there  were  no  assig- 
nees  to  receive  it,  and  therefore  enacts  that  the  party 
shall  repay  it  to  such  persons  as  the  Commissioners  shall 
appoint.    [The  Chief  Judge,  If  that  argument  is  correct, 
it  would  follow  that  the  choice  of  assignees  is  the  utmost 
Kmit  of  the  time,  before  which  the  payment  is  to  take 
place.    What  could  the  petitioning  creditor  do,  as  to 
stopping  the  progress  of  the  fiat,  after  the  choice  of 
assignees  ?]     I  apprehend,  that  the  act  to  be  done  must 
be  clearly  the  act  of  the  bankrupt,  against  whom  the  fiat 
is  issued,  and  of  him  alone ;  and  the  payment  intended 
by  the  statute  must  be  out  of  that  fund,  which  is  divisible 
amongst  the  creditors  having  claims  upon  such  fund. 
The  money  is,  in  fact,  to  be  paid  back  for  the  benefit  of 
those  creditors.    [The  Chief  Judge.  It  is  contended  by 
the  counsel  for  the  assignees,  that  the  statute,  in  directing 
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the  money  to  be  repaid  **  for  the  benefit  of  the  creditors 
of  such  bankrupt,''  meant  any  of  the  creditors  of  the 
bankrupt  according  to  their  rank  and  order.]  The  assig- 
neea  under  a  separate  fiat  cannot  take  the  joint  estate, 
as  joint  estate.  They  cannot  deal  with  it  any  manner 
whaterer.  They  can  only  take  certain  proceedings  to  get 
the  benefit  of  the  joint  estate.  The  Court  will  in  the  pre* 
sent  case  determine  the  character  of  the  transaction,  by  the 
time  of  the  transaction ;  and  will  not  therefore  decide 
upon  its  legality  or  illegality,  by  reference  to  a  subsequent 
fiat  issued  in  September  or  October  by  another  petition- 
ing creditor.  The  question  is  here,  whether  at  the  time 
of  the  transaction,  tiiere  was,  in  feet,  a  contravention  of 
the  8th  section  of  the  act  of  parliament,  when  no  joint 
creditor  but  the  petitioning  creditor  could  prove  for  the 
purpose  of  receiving  dividends.  The  word  ''  creditors'' 
in  the  section  must  mean  the  individuals,  who  were  to 
receive  dividends  under  the  fiat. 

Cur.  adv.  vulU 


1849. 


£x  ptrte 
Skitb. 


Vics-Chancellor  Knight  Bruce,  C.  J.  The  ques-  so  Jamuiry. 
tion  on  this  petition,  presented  on  the  part  of  the  Bank 
of  Manchester,  under  a  fiat  in  prosecution  against  Joseph 
Raleigh,  Thomoi  Smith  Ooode,  and  William  Holland, 
is,  whether  the  Bank  of  Manchester  is  a  joint  creditor  of 
Jaeph  JRaleigh  and  Thomas  Smith  Goode,  having  a 
debt  proveable  against  the  joint  estate  of  those  two  per- 
sons. The  Commissioners  have  decided  against  the 
right  of  the  Bank  of  Manchester  to  prove.  They  have 
done  so,  on  the  ground  that  the  debt  has,  by  virtue  of 
die  statute  of  the  6  Oeo.  4.  c.  16.  s.  8.,  become  forfeited; 
and  the  point  to  be  now  determined,  on  appeal  from  their 
judgment,  is,  whether  such  a  forfeiture  has  taken  place. 
The  three  bankrupts  having  for  some  time  traded  in 
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1 843.        partnership  together^  and  having  dissoWed  their  partner- 
^"^       ship,  the  business  was  after  the  dissolution  carried  on 

Ex  parte  ^^ 

Smitb.  by  Raleigh  and  Croode,  who  subsequently  traded  as 
partners  together  at  Manchester,  and  in  that  capacity 
acquired  property  and  incurred  debts,  particularly  to  the 
Bank  of  Manchester,  the  largest  creditors  of  Raleigh 
and  Goode. 

Raleigh  was  also  engaged  in  other  partnership  con- 
cerns, with  which  neither  Holland,  nor  Ooode,  had  any 
thing  to  do. 

Raleigh  and  Goode,  having  become  embarrassed  and 
fallen  into  difficulties,  appear  to  have  been  for  some  time 
prevented  from  a  stoppage  by  the  assistance  of  the  Bank 
of  Manchester.  This  assistance  was  at  last  withheld; 
and  the  Bank  of  Manchester  was  desirous  that  Raleigh 
and  Goode  should  commit  acts  of  bankruptcy,  with  a 
view  to  a  fiat  being  issued  against  them.  To  this,  shortly 
before  the  2nd  August  1842,  Raleigh  acceded,  but  Goode 
objected.  On  the  2nd  or  3rd  August  184f@,  Raleigh  com- 
mitted an  act  of  bankruptcy.  On  the  4th  August  a  docket 
was  struck  against  him  separately  by  the  Bank  of  Man- 
chester; and  on  this  docket  a  fiat  was  issued  against  him 
on  the  5th  August,  under  which  he  was  adjudged  a  bank- 
rupt on  the  10th  August.  The  choice  of  assignees  under 
it  took  place  on  the  29th  of  August. 

The  Bank  of  Manchester  appears  early  in  August, 
(before  the  5th),  to  have  taken  steps  for  compelling 
Goode  also  to  commit  an  act  of  bankruptcy ;  but,  before 
that  object  had  been  effected,  a  docket  was  struck  against 
Goode,  separately,  on  the  13th  of  August  He  appears 
to  have  committed  an  act  of  bankruptcy  on  the  15th  of 
August.  And,  on  the  whole,  I  think  that  I  cannot  con- 
sider him  to  have  committed  an  act  of  bankruptcy  before 
that  day.     He  suggests  that  he  did  so.     But  the  sugges- 
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tioD  is  vague,  general,  and  not  in  my  opinion  to  be        1843. 
deemed  of  any  weight  or  account  in  the  case,     A  fiat       ^"^ 

^  ®  Ex  parte 

upon  the  docket  of  the   ISth  appears  to  have  issued        Smith. 
against  Goode  on  the  16th,  under  which  he  appears  to 
have  been  adjudged  a  bankrupt  on  the  ^th  of  August. 

A  fiat  against  Raleigh  and  Ooode  jointly  issued  on  the 
ITth  of  August;  and  the  present  fiat  against  the  three 
bankrupts  jointly,  issued  on  the  18th  of  August,  under 
which  the  adjudication  took  place  on  the  31st  of  August. 

On  the  1st  and  3rd  of  October,  the  fiat  against  Raleigh 
separately,  the  fiat  against  Goode  separately,  and  the  fiat 
against  Raleigh  and  Goode  jointly,  were  annulled  in  the 
usaal  manner  in  favour  of  the  now  subsisting  fiat  against 
Raieigh^  Goode,  and  Holland,  under  which  the  assignee 
who  now  is  was  chosen. 

The  Bank  of  Manchester  had  not  struck,  or  joined  in 
striking,  either  of  the  dockets,  except  that  against  Raleigh, 
solely.  They  were  therefore  petitioning  creditors  only 
with  reference  to  the  fiat  of  the  5th  of  August.  It 
appears,  that  on  the  5th  of  August,  on  the  1st  of  Septem- 
ber, and  also  in  the  interval  between  those  two  days,  and 
particularly  on  the  9th  of  August,  certain  bills  and  money 
were  delivered  and  paid  by  Raleigh  to  the  Bank  of 
Manchester,  on  account  and  in  payment  pro  tanto  of  the 
debt  due  to  the  Bank  of  Manchester  from  Raleigh  and 
Goode  jointly.  These  bills  and  money  were  part  of  the 
joint  estate  of  Raleigh  and  Goode.  They  belonged 
entirely  to  that  joint  estate,  but  did  not  form  the  whole 
of  it,  inasmuch  as  there  is  besides  joint  estate  of  Raleigh 
and  Goode,  to  the  amount  of  several  thousand  pounds, 
available  and  to  be  administered  under  the  fiat  now  in 
prosecution.  The  Bank  of  Manchester  is  (subject  how- 
ever, of  course  to  the  question  now  to  be  decided),  a  joint 
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184S.       creditor  of  Raleigh  and  Goode,  to  the  amount  of  many 
thousand  pounds^  besides  and  independently  of  the 


Smitb.  amount  of  the  bills  and  money  delivered  and  paid  as 
already  mentioned.  There  are  also  other  joint  creditors 
of  Raleigh  and  Goode. 

It  is  under  these  circumstances,  that  the  question, 
whether  there  is  a  case  of  forfeiture  under  the  6  Geo.  4. 
c.  16.  8.  8,  arises.  It  is,  in  the  first  place,  obvious  from 
the  fiu^ts,  that,  with  the  exception  of  the  Bank  of  Man- 
chester, no  joint  creditor  of  Raleigh  and  Goode  was  ever 
entitled  to  prove,  or  can  prove,  or  if  the  fiat  against 
Raleigh  separately  had  not  been  annulled  or  superseded, 
could  prove,  for  the  purpose  of  receiving  a  dividend  from 
the  separate  estate  of  Raleigh,  in  competition  with  his 
separate  creditors.  It  is  equally  clear,  that  the  joint 
estate  of  Raleigh  and  Goode  was  and  is  applicable,  in  the 
first  place,  to  the  payment  of  the  joint  debts  of  Raleigh 
and  Goode,  and  that  Goode,  and  his  estate,  having  been 
materially  interested  in  the  administration  of  the  joint 
estate  of  Raleigh  and  Goode,  that  joint  estate  was 
incapable  of  being  administered  under  the  fiat  against 
Raleigh  separately ;  although  it  is  true  that  some  share 
of  the  surplus,  if  any,  of  their  joint  estate,  after  paying 
their  joint  creditors  20^.  in  the  pound,  might  and  may 
have  to  be  carried  to  the  account  of  the  separate  estate 
of  Raleigh,  for  the  benefit  of  his  separate  creditors ;  and 
although  it  is  as  true,  that  by  means,  not  of  the  fiat 
against  Raleigh  separately,  but  by  means  of  some  agree- 
ment  or  consent  or  judicial  proceeding,  the  joint  estate  of 
Raleigh  and  Goode  might  have  fallen  to  be  administered 
under  that  fiat.  But  there  has  never,  in  fiict,  been  any 
such  agreement  or  consent,  or  judicial  proceeding ;  and 
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the  assignees  under  that  fiat  never  had  the  power  of       1843. 
administering,  distributing,  or  applying  the  joint  estate.        j^    ^ 

The  8th  section  of  the  statute  of  6  Geo.  4.  c.  16.  enactsi  Smith. 
that  every  person  receiving  any  money,  gift,  deliveryi 
satisfibction^  or  securitVi  within  its  provisions*  shall  repay 
or  deliver  up  such  money,  gift,  satisfaction,  or  security, 
or  the  full  value  thereof,  to  such  person  or  persons  as 
the  Commissioners  acting  under  the  original  commis- 
don,  or  any  new  commission,  shall  appoint,  ''for  the 
benefit  of  the  creditors  of  such  bankrupt'*  The  context, 
whether  of  this  section  only,  or  of  the  whole  act,  shows, 
1  think,  that  by  the  word  ''  creditors"  here  are  meant 
the  creditors  seeking  relief,  that  is,  the  creditors  entitled 
to  receive  dividends  under  the  bankruptcy,  in  the  ordi- 
nary and  common  way.  The  creditors  entitled  to  receive 
dividends  under  the  separate  fiat  against  RaUigk  in  the 
ordinary  and  common  way  could,  of  course,  only  be 
jRaleigh's  separate  creditors.  But  it  is  plain,  that,  to  de- 
vote  the  joint  estate  of  Raleigh  and  Goode  to  the  benefit 
of  the  separate  creditors  of  Raleigh^  without  the  consent 
of  Goode,  or  of  those  representing  his  estate,  or  of  the 
joint  creditors,  would  be  unjust  and  absurd.  The  bills 
and  money  in  question  never  were,  and  if  not  delivered 
or  paid  to  the  Bank  of  Manchester  could  never  have 
been,  applicable  for  the  benefit  of  Raleigh's  separate 
creditors,  or  capable  of  administration  under  the  separate 
Bat  against  him.  And  therefore  it  cannot,  I  conceive, 
be  a  reasonable  construction  of  the  statute,  to  say,  that 
the  8th  section  applies  in  the  present  case. 

It  has  been  said  in  &vour  of  the  respondent's  view, 
that  separate  creditors  are  entitled  to  the  benefit  of  a 
surplus  firom  the  joint  estate, — that  joint  creditors  are 
entitled  to  the  benefit  of  a  surplus  from  the  separate 
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IMS.       estate, — (hat  the  words,  "  such  person  or  persons  as  the 
£i  ptite      Commissioners  shall  appoint/'  may  well  be  contended  to 

^'^"*  be  used  by  way  of  purposed  distinction  from  the  as- 
signees, and  to  point  to  an  administration  difierent  from 
that  by  the  assignees, — and  that  the  word  *'  crediton'*  in 
the  last  line  of  the  section  may  well  be  read,  as  meaning 
those  creditors,  who  according  to  established  rights  and 
usages  would  be  entitled,  and  therefore  (in  case  of  joint 
property)  joint  creditors,  though  there  be  but  a  single 
bankrupt  For  reasons  to  which  I  have  already  referred^ 
I  cannot  agree  to  the  respondent's  view  of  the  section. 
It  is  plain,  that,  independently  of  any  other  difficulty, 
the  interpretation  of  the  word  ''creditors,*'  which  he 
desires,  would  not  make  the  operation  of  the  section  for 
which  he  contends  reasonable,  against  the  partners,  not 
the  objects  of  the  fiat,  or  those  representing  their  estates, 
who  are  entitled  clearly  to  a  voice  and  participation,  at 
least,  in  the  administration  of  the  joint  estate,  where  not 
excluded  by  judicial  proceedings,  or  by  agreement,  or 
consent. 

The  arguument  upon  the  words,  ''  such  persons  as 
the  Commissioners  shall  appoint,"  is  more  ingenioas, 
than  to  my  mind  convincing  or  weighty,  whether  the 
legislature  in  using  them  ought,  or  ought  not,  to  be  held 
as  contemplating  a  case  where  there  is  no  assignee.  It 
may  be  argued,  that  the  section  is  divisible  in  its  construe* 
tion, — that  the  provision  for  forfeiture  is  complete  in  itself^ 
and  ought  not  to  be  explained  or  afiected  by  what  foUovrs, 
— that  the  section  may  well  be  read,  as  if  at  the  end  of  it 
there  were  words  saving  the  right  of  all  persons,  other 
than  th  petitioning  creditor  and  the  bankrupt,  or  words 
having  that  eflfect,  —and  that  cases  within  the  mischief^ 
against  which  the  section  is  contended  or  conceded  by 
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Ibe  petitioner  to  have  been  intended  to  guard,  will,  upon  1^^^* 
my  interpretation  of  the  clause,  be  exempt  from  its  £x  parte 
operations.  These  considerations,  which  seem  not  un-  ^''""' 
vortfay  of  attention,  I  have  weighed  in  my  mind ;  but  I 
lemsin,  notwithstanding,  impressed,  as  I  have  said,  with 
the  belief,  that  the  property,  to  the  payment,  gift,  or  de- 
livery of  which  the  section  was  meant  to  relate,  must  be 
property,  which  otherwise  (assuming  the  validity  and 
prosecution  of  the  docket  and  the  fiat  under  it)  would 
form  a  subject  of  administration  and  distribution  under 
the  fiat,  by  virtue  of  the  fiat  Nor  am  I  able  to  see, 
how  property,  of  which  the  bankrupt  was  neither  the  true 
owner,  nor  the  reputed  owner  with  the  consent  of  the 
true  owner,  could  be  property,  whereby  more  in  the 
pound  might  be  received  by  the  petitioning  creditor  in 
respect  of  his  debt,  as  mentioned  in  the  section.  And 
with  r^ard  to  the  mischief  that  has  been  mentioned, 
esses  within  it  may  be  easily  suggested,  which  would 
leem,  not  in  my  view  of  the  section,  to  be  touched  by  it. 
As,  suppose  a  valuable  service  performed,  or  to  be  per- 
formed, by  the  bankrupt,  or  a  transaction  otherwise 
implicating  the  bankrupt,  where  an  agreement  for  sus- 
pending or  abandoning  proceedings  is  included,  but  there 
is  neidier  a  payment  of  money,  nor  any  satisfaction  or 
secority  for  the  debt,  or  any  part  of  it, — or  suppose,  as 
iDother  instance,  money  paid  to  the  same  intent  by  a 
friend  of  the  bankrupt,  the  bankrupt  or  his  property  not 
hemg  implicated.  Nor  must  it  be  forgotten,  that  the 
invalidity  of  agreements  of  a  corrupt  nature,  or  contrary 
to  the  policy  of  the  law,  is  secured  otherwise  than  by 
this  section. 

Placing  my  decision  agsmst  the  respondent  on  the 
ground  that  I  have  stated,  I  leave  undecided  and  un- 
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184S.  touched  some  points  which  have  been  raised  in  the 
£x  parte      argument.     I  do  not  decide,  whether  the  8th  section. 

Smith.  according  to  its  true  construction,  can,  or  cannot,  apply 
in  a  case  where  (as,  in  truth,  in  the  present  case)  there 
has  not  been  any  composition,  compromise,  abandonment, 
or  suspension  of  the  fiat,  or  of  proceedings  under  it»  or 
any  bargain  or  promise  for  such  a  purpose.  Nor  do  I 
decide,  whether  from  the  time  of  the  fiat,  or  at  what 
state  or  period  after  the  fiat,  a  payment  or  delivery, 
within  the  meaning  of  the  8th  section,  becomes  impos- 
sible. On  neither  of  these  questions  do  I  express  or 
intimate  any  opinion. 

The  Order  of  the  Court  is,  to  declare  that  a  case 
of  forfeiture  did  not  arise,  upon  the  facts  in 
evidence  before  the  Commissioners,  or  before  this 
Court;  and,  with  that  declaration,  let  the  peti- 
tioner, on  behalf  of  the  Bank  of  Manchester,  be 
at  liberty  to  go  before  the  Commissioner,  and 
tender  such  proof  as  he  may  be  able  to  establish 
against  the  joint  estate  of  Raleigh  and  Goode; 
and  let  there  be  no  costs  of  the  petition  on  either 
side.  But  the  assignee  is  to  be  at  liberty  to  take 
his  costs  from  the  joint  estate  of  Raleigh  and 
Goode,  And  the  Order  is  to  be  without  pre- 
judice to  any  question  as  to  the  validity  of  the 
transactions  of  August  and  the  1st  of  September, 
or  either  of  them,  or  as  to  any  liability  of  the 
Bank  of  Manchester  (otherwise  than  by  way  of 
forfeiture)  in  respect  thereof. 
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1843. 


Ex  parte  Lewis. — In  the  matter  of  Todhunter.  „,  , 

IvT    L-  1  Jan.2B. 

IN  this  case,  the  usual  Order  had  been  made  on  the  An  application 
petition  of  a  vendor,  claiming  a  lien  for  unpaid  purchase  {Jxatlonof  an 
money  in  respect  of  four  freehold  houses,  which  he  had  coSrt, mijte 
sold  to  the  bankrupt  before  the  bankruptcy.    A  deposit  "*f5  ^y  ''•y  ^^ 

*^  r    ^  r  motion. 

had  been  paid,  but  no  conveyance  had  been  made,  nor  ,  Assignees 

*  "^  having  the  con- 

bad  any  fixrther  step  been  taken  in  the  performance  of  duct  of  a  aaie, 

under  the  usual 

the  contract  when  the  bankruptcy  occurred.    The  Order  Oider  made  on 
was  in  the  common  form,  directing  the  sale  to  be  con-  vendor  having 
ducted  by  the  assignees,  (the  petitioner  having  liberty  to  porclia»e-mo^^ 
bid,)  and  the  expenses  of  the  sale  and  of  the  proceedings  "n  uki'ng'the 
incident  thereto  to  be  paid,  in  the  first  place,  out  of  the  St'olTlhe^c'^^^^^^^^^ 
proceeds  of  the  sale.  tirns^fwie  "It^ 

Under  this  Order,  the  premises  had  been  put  up  for  ^***  ^^^  ^l  ^ 

*^  *  "^  doing  out  of  the 

sale,  and  purchased  by  the  petitioner,  at  a  smaller  sum  proceeds  of  the 

"^  /  "^  sale,  although 

tlian  the  amount  of  his  lien.  those  proceeds 

may  fall  short 

Upon  the  taxation  of  costs,  the  officer  had  allowed  a  of  the  sums  due 
charge  for  fees  to  counsel,  on  settling  the  conditions  of 
sale  on  behalf  of  the  assignees,  which  was  objected  to 
on  the  part  of  the  vendor,  on  the  ground  that  the  con- 
ditions had  been  prepared  by  his  solicitor,  who  was  per- 
iectly  cognizant  of  the  state  of  the  title,  and  that,  it  being 
quite  clear  that  there  would  be  no  surplus,  the  assignees 
had  no  interest  in  the  sale,  or,  at  all  events,  no  interest 
which  their  solicitor  was,  on  a  perusal  of  the  conditions, 
incompetent  of  himself  to  protect ;  and  that  the  vendor 
had  expressly  objected  to  the  assignees  incurring  the  ex- 
pense of  consulting  counsel,  before  that  step  was  taken. 

Mr.  Bacon  now  moved,  on  behalf  of  the  vendor,  for  a 
review  of  the  taxation. 
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Mr.  Anderdon,  for  the  assignees,  objected,  that  appli- 
cation to  review  the  taxation  of  a  bill  of  costs  ought  to 
be  made  on  petition. 


The  Court,  however,  held,  that  under  1  &  2  PFUL  4. 
c,  56.,  the  application  might  be  by  motion,  provided  the 
items  objected  to  were  set  out  as  they  were  here,  io  the 
affidavit  in  support  of  the  motion.  But,  with  respect  to 
the  above-mentioned  item,  the  Court  was  of  opinion  that 
the  assignees  were  bound  to  make  the  sale  as  advanta- 
geous as  possible,  and  that  it  was  their  duty  to  look  into 
the  title,  and  have  the  conditions  of  sale  properly  pre- 
pared ;  and  that  their  solicitor,  by  a  hasty  adoption  of 
those  submitted  to  him,  might  have  rendered  himself 
liable  to  an  action.  The  motion,  therefore,  which  was 
also  founded  upon  other  items  complained  of,  was  re- 
fused. 


Ex  parte  Henry  Barber  and  others. — In  the  matter  of 
Rowland  Evans,  John  Foster^  Skinner  Zachary 
Langton,  and  Thomas  Foster. 


lAncoln't  Inn, 
Fib.  2. 

The  Unkrapu     1  HIS  was  the  petition  of  creditors,  claiming  a  lien  on 
p^tboen  u      &  cargo  of  oil,  under  the  following  circumstances : 
thrsti^f  E'ut'      "^he  bankrupts  carried  on  the  business  of  merchants, 
and^e'brSiuere  ^^  London,  in  connexion  with  Bombay  and  other  places 

accepted  bills  to 

a  larrn  amount  in  favoar  of  the  baokrapts,  on  the  credit  of  ffoods  deposited  with  them  for  sale,  and 
of  buls  of  lading  for  goods  shipped  and  consigned  from  India  to  the  bankrnpts.  On  the  Nth 
October,  the  bankrapts,  being  then  in  full  credit,  proposed  to  the  brokers  to  accept  bills  in 
their  favour,  to  the  amount  of  3000/.,  and,  to  induce  them  to  do  so,  informed  them  that  a  cargo 
of  oil  was  consigned  (o  the  bankrupts  from  Bombay,  bv  the  ship  Majetiic,  which  they  intended 
to  place  in  the  brokers  hands  for  sale,  and  undertook  to  hand  over  to  them  the  bill  of  lading, 
when  received.  On  the  24th  October,  a  fiat  was  issued  against  the  bankrupts,  and  the  bill  of 
lading  came  to  the  possession  of  the  assignees.  Held,  that  the  brokera  were  entitled  to  have 
the  bill  of  lading  delivered  up  to  them,  and  had  a  lien  upon  the  cargo  of  oil  for  their  general 
balance. 
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10  the  East  Indies ;  and  the  petitioners  had  long  been        lS4f3. 
employed  by  them  as  their  brokers,  for  the  sale  of  East      £,  parte 
India  produce.    According  to  the  arrangement  of  deal-     aS^othws. 
iog  between  the  parties,  the  bankrupts  deposited  with 
the  petitioners  goods,  or  bills  of  lading  for  goods,  which 
had  been  shipped  to  thto  from  various  ports  in  the  East 
ladies,  in  order  that  the  petitioners  might  sell  the  same 
as  brokers ;  and  the  bankrupts,  upon  the  security  of  such 
goods  and  bills  of  lading,  from  time  to  time  received 
cash,  and   obtained  acceptances,  from  the  petitioners, 
proportionate  to  the  expected  proceeds  of  such  goods. 
As  the  goods  were  received  and  sold  by  the  petitioners, 
they  credited  the  bankrupts  with  the  amount  of  the  sales, 
9n  a  general  running  account,  and  debited  them  with  all 
advances  and  liabilities  made  or  existing  for  the  time 
being.    The  balance  on  such  account  was  always  ia 
&vour  of  the  petitioners ;  and,  for  the  security  of  such 
balance,  the  petitioners  held  all  the  bills  of  lading  and 
goods,  from  time  to  time  deposited  with  them  in  the 
Qsoal  course  of  business.     On  the  14th  October  1842, 
the  bankrupts,  being  then  in  full  credit,  informed  the 
petitioners  of  their  intention  to  place  in  their  hands  for 
sale  a  cargo  of  oil,  which  they  expected  shortly  to  re- 
ceive from  Bombay  by  the  ship  Majestic,  and  proposed 
to  draw  upon  (iie  petitioners  bills  to  the  amount  of 
30002.,  to  be  carried,  in  the  usual  way,  to  the  general 
account,  and  to  assign  to  the  petitioners  such  cargo  of 
oil  as  a  security.     Upon  this  occasion,  the  bankrupts 
lent  to  the  petitioners  the  following  letter: 

•*  To  Messrs.  Barber,  Nephew,  and  Cobb. 

"  14th  October  1842. 

"  Gentlemen, 
"  We  beg  to  inform  you,  that  we  have  advice  from  our 

oS 
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1843.  friends  at  Bombay,  dated  26th  to  the  SStb  August,  of  a 
£x  parte  P^rc^l  ^f  about  180  tons  of  cocoa-nut  oil,  being  in  course 
^d  "th" *  ^^  shipment  per  MctjesHc,  vifi  Calicut  and  Cochin ;  the 
bill  of  lading  and  shipping  documents  of  which  they 
purpose  to  forward  by  the  next  mail,  and  which  we  un- 
dertake to  hand  to  you,  when  rcfSeived,  and  have  in  the 
mean  time  protected  the  oil  from  sea  risk  by  insurance, 
the  policy  for  which  we  hold  at  your  disposal. 

"  We  are,  your  obedient  servants^ 

*'  JSvanSy  Foster^  and  Jjongton^''' 
The  petitioners  agreed  to  take  the  cargo  of  oil,  as 
security  on  the  general  account  between  them  and  the 
bankrupts,  and  thereupon  accepted  two  bills  of  exchange, 
drawn  on  them  by  the  bankrupts,  one  of  which  was  for 
the  sum  of  1000/.,  and  would  become  due  on  the  16th 
January  1843,  and  the  other  for  the  sum  of  2000/., 
which  would  become  due  on  the  18th  January  1843. 
These  bills  they  sent  so  accepted  to  the  bankrupts,  who 
thereupon  wrote  to  them  as  follows : 

''  Messrs.  Barber,  Nephew,  and  Cobb. 

"  14th  October  1842. 

"  We  beg  to  acknowledge  the  receipt  of  your  accept- 
ances for  1000/.,  due  16th  January  1843,  and  for  9000/., 
due  18th  January  1843,  as  further  advance  in  considera- 
tion of  our  cocoa-nut  oil,  per  Myestic,  made  over  to  you 
by  our  letter  of  this  day's  date. 

"  We  are,  dear  sirs,  your  obedient  servantSi 
"  EvanSy  Foster,  and  LangionJ* 

The  petitioners,  on  the  receipt  of  the  policy  of  in** 
surance,  finding  that  the  amount  insured  would  not  fully 
cover  the  value  of  the  oil,  or  their  advances  on  the  gene- 
ral account,  further  insured  the  oil  for  the  additional  sum 
of  S000/.I  of  which  they  gave  notice  to  the  bankrupts, 
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and  informed  them  that  they  should  debit  their  account        1843. 
current  with  40/.,  for  the  premium  paid  for  such  addi-      ^^  \^^^ 
lional  insurance.  Babbbb 

aod  oihers. 

On  the  24th  October  1842,  a  fiat  was  issued  against 
tbe  bankrupts ;  and,  shortly  after  the  appointment  of 
assignees,  the  petitioners  applied  to  the  assignees  for  the 
bill  of  lading  of  the  oil,  offering  to  account  for  the  pro- 
ceeds, when  realized ;  but  the  assignees  refused  to  deliver 
up  such  bill  of  lading. 

The  petitioners  alleged,  that,  upon  the  general  account 
between  the  petitioners  and  the  bankrupts,  there  was  a 
cash  balance  due  from  the  bankrupts  to  the  petitioners 
of  11,938/.  lOs.  9</.;  besides  which,  the  petitioners  were 
liable  to  the  further  extent  of  10,000/.,  as  the  acceptors 
of  various  bills  of  exchange  falling  due  in  January  and 
February  1843;  for  which  several  sums,  making  together 
21,938/.  10s,  9c/.,  the  petitioners  alleged  they  had  no 
other  security  than  the  proceeds  of  certain  goods  sold, 
bat  not  duej  to  the  amount  of  5404/.  2s.  8d»,  and  vai'ious 
goods  unsold,  and  the  above  agreement  for  the  deposit 
of  the  bill  of  lading  of  the  oil,  nearly  the  whole  whereof 
would  be  necessary  to  pay  the  amount  due  to  the  peti- 
doners. 

The  prayer  was,  that  the  assignees  might  be  ordered 
to  deliver  up  to  the  petitioners  the  bill  of  lading  of  the 
oil,  in  order  that  the  petitioners  might  sell  it  and  pay 
themselves  out  of  the  proceeds  the  balance  of  their  account, 
the  petitioners  being  willing  to  pay  over  to  the  assignees 
the  remainder  of  the  proceeds  of  the  sale,  if  any,  and  to 
come  to  any  account  with  the  assignees  which  the  Court 
should  think  fit ;  or,  that  the  petitioners  might  be  paid 
the  balance  due  to  them  from  the  estate  of  the  bankrupts. 
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1843.  Mr.  Swanston,  and  Mr.  Hull,  in  support  of  the  peti- 

Ex  parte  ^^^^'  relied  upon  the  case  of  Lempriere  v.  P<uiky((i)j 
a^/M'^^  where  it  was  held  that  an  assignment  of  goods  at  sea^  as 
a  collateral  security  for  a  debt^  and  a  subsequent  indorse- 
ment of  a  bill  of  lading,  were  good,  as  against  the  as- 
signees of  the  assignor,  who  committed  an  act  of  bank- 
ruptcy between  the  assignment  of  the  goods,  and  the 
indorsement  of  the  bill  of  lading. 

Mr.  J.  Russelly  for  the  assignees,  contended  that  the 
decision  of  the  Court  of  King's  Bench  in  Carvalho  t. 
Bum  (b)  was  more  applicable  to  the  facts  of  the  present 
case.    There  A.,  who  resided  at  Lirerpool^  was  in  the 
habit  of  making  consignments  of  goods  to  £.,  his  agent 
in  South  America,  for  sale ;  on  the  faith  of  and  against 
which  consignments  A.  drew  bills  proportioned  to  their 
amount,  to  be  paid  by  the  agent  out  of  the  proceeds ; 
and  the  bills  were  negotiated  by  the  indorsements  of  C.^ 
A,'8  correspondent  in  London.    Some  of  the  bills  so  in- 
dorsed being  refused  acceptance  by  the  agent,  C,  on 
receiving  information  of  their  dishonour,  requested  that 
A,  would  order  his  agent,  in  case  he  did  not  pay  A,*s 
drafts,  immediately  to  hand  over  to  C.'«  agent  such  pro- 
perty as  he  had  of  ^4.'^  of  an  equivalent  value  to  the 
bills  that  should  not  be  paid  by  him,  which  il.  agreed  to 
do,  but  became  bankrupt  before  his  order  to  transfer  the 
goods  reached  South  America.     Under  these  circum- 
stances, it  was  held  that  the  bargain  between  A,  and  C. 
did  not  operate  as  a  legal  or  equitable  assignment  of  the 
property  in  A»*s  goods,  held  by  B.,  his  agent,  but  that 
they  remained  the  property  of  ^.  at  ths  time  of  his  bank- 
ruptcy, and  passed  to  his  assignees. 

(a)  2  T.  B.  485.         (6)  4  B.  &  Adol.  382;  and  see  7  Simons,  109. 
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Mr,  Sioanston^  in  reply.     There  is  a  great  distinction        1843. 
between  the  case  cited  and  the  present.    In  that^  there       £z  parte 
was  no  identification  of  the  subject-matter  of  the  con-     j^d  JScn. 
tract;  the  agreement  was  merely  to  hand  over  to  C/« 
agent  such  property  as  he  had  of  A.'s,    But  here  there 
was  an  express  undertaking  of  the  bankrupt  to  hand 
oTer  the  bill  of  lading  of  180  tons  of  cocoa-nut  oil 
skipped  by  the  Majestic. 

Vice-Chamcellor  Kkioht  Bruce,  C.  J. — If  it  can 
be  proved,  that  the  oil  and  the  bill  of  lading  were  dis- 
patched from  Bombay  by  the  bankrupts'  correspondent 
before  the  24th  October  1842,  when  the  fiat  issued, 
then  I  think  that  the  bill  of  lading  should  be  delivered 
up  to  the  petitioners,  they  dealing  with  the  proceeds, 
and  undertaking  to  abide  by  any  further  Order  of  the 
Court 

Mr.  Swanston.  We  claim  a  lien  for  our  general 
balance. 

Mr.  •/*.  Russell  admitted,  that,  if  the  petitioners  had 
any  lien  at  all  on  the  oil,  it  would  be  a  lien  for  their 
general  balance. 

The  Chief  Judge. — Then  let  it  be  declared  in  the 
Order,  that  the  petitioners  have  a  lien  on  the  cargo  of 
ooGoa-nut  oil  for  their  general  balance,  Upon  the  admis- 
tion  of  the  assignees  that  the  petitioners  have  a  lien, 
if  any,  for  their  general  balance  (a). 

(«)  And  see  Ex  yarU  Copeland,  3  D.  &  C.  199 ;  Es  parU  Priieott,  lb. 
lis }  Brmm  v.  BnAetfU,  1  Atk.  160 }  UmiUi  ▼.  8mUh,  1  Bm.  It  Pal.  fi63 . 
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LincQlnt  Inn, 
F€h.  2. 

On  a  petition  to 
stay  the  bank- 
rupt's certificate, 
the  Court  will 
not  grant  the 
petitioner  fur- 
ther time  to  file 
^  affidavits  in 
reply,  unless,  in 
the  coarse  of 
the  hearing, 
there  appears  to 
be  jnst  ground 
for  granting 
such  indul- 
gence. 

The  Court 
will  confirm  the 
Commissioner's 
allowance  of  tlie 
certificate, 
under  5  &  6 
Via.  c.  122, 
s.  39,  unless  it 
is  proved,  either 
that  the  bank- 
rupt has  not 
conformed,  or 
that  there  is 
some  real  foun- 
dation for  im- 
peaching his 
conduct. 


Ex  parte  Alsop. — In  the  matter  of  Wise*- 


XhIS  was  a  petition  to  stay  the  bankrupt's  certificate, 
until  the  petitioner  had  an  opportunity  of  examining  him 
before  the  Commissioner,  as  to  the  particulars  of  a  settle- 
ment of  some  property  which  he  had  made  on  his  wife 
and  child. 

Mr.  Follett,  in  support  of  the  petition,  applied  for 
permission  that  it  might  stand  over,  in  order  that  the 
petitioner  might  file  an  affidavit  in  reply,  in  answer  to 
that  of  the  bankrupt. 

Mr.  J.  liugselly  for  the  bankrupt,  objected  to  any  fur- 
ther  delay.  No  fact  ought  to  be  brought  forward  now, 
that  was  not  before  the  Commissioner. 

Vice-chancellor  Knight  Bruce,  C.  J.^-Under  the 
old  practice  in  bankruptcy,  when  a  petition  to  stay  a  cer- 
tificate was  called  on  for  hearing,  no  time  was  allowed 
to  the  petitioner  to  file  affidavits  in  reply ;  but  the  peti- 
tion was  heard,  subject  to  any  Order  which  the  Court 
in  the  course  of  the  hearing  might  see  just  ground  to 
make  for  granting  further  time. 


Mr.  FoUeit  then  said,  that  the  bankrupt  was  bound  to 
give  an  explanation  of  the  settlement  alluded  to,  and 
that  the  Commissioner  declined  to  examine  him  upon  the 
subject. 


The  Chief  Judge. — Before  I  disallow  a  bankrupt's 
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certificate,  I  muBt  be  satisfied,  either  that  the  bankrupt  1843. 
has  not  conformed  himself  to  the  law,  or  that  there  is  £^  ^^^ 
some  foundation  for  impeaching  his  conduct  as  a  trader 
either  before  or  after  his  bankruptcy.  In  the  present 
case,  there  is  no  distinct  allegation  of  any  misconduct  on 
the  part  of  the  bankrupt,  or  of  any  thing  fraudulent  in 
the  settlement  that  has  been  alluded,  to.  What  I  am 
DOW  to  determine  is,  whether,  under  the  provisions  of  the 
5  &  6  Vict.  c.  122,  s.  39  (a),  this  Court  is  not  bound  to 
confirm  the  bankrupt's  certificate,  after  it  has  been  allowed 
by  the  Commissioner ;  and  I  have  heard  nothing  alleged 
to  warrant  me  in  withholding  such  confirmation.  The 
Court  therefore  orders  the  certificate  to  be  confirmed,  and 
that  the  bankrupt  may  be  examined  before  the  Commis- 
sioner, as  to  the  particulars  of  the  settlement. 

Mr.  FolUii  then  applied,  that  the  costs  of  this  petition 
should  be  reserved,  until  the  result  of  the  bankrupt's 
examination  was  known. 

The  Chief  Judge. — There  must  be  some  case  made 
OQt  on  your  part,  to  warrant  any  Order  whatever  as  to 
the  costs. 

Petition  dismissed,  with  costs. 

(a)  See  Appendix,  p.  xvi. 
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Ex  parte  William  Little/ohn,  the  registered  public 
ofEcer  of  the  Aberdeen  Town  and  County  Banking 
Company* — In  the  matter  of  Angus  Duncan,  and 

Lineoln't  Inn.         ChARLES  DuNCAN. 

F$h.2. 

j.guarwitees     XhIS  was  a  petition  to  prove  a  debt  alleired  to  be  due 

to  a  Mnkiog  r  r  o 

company  "aU  j^  (;]jg  above  banking  company,  the  proof  of  which  had 
ntioDs  in  their   been  rejected  by  the  Commissioners. 

bands,  to  which 

B.  may  be  a  The  bankrupts  carried  on  business  in  partnership,  as 

party,  and  also 

alihisfaturo  merchants,  in  Tokenhouse  Yard,  London,  under  the 

engagements  firm  of  Duncan,  Brothers;  and,  from  the  8th  April  1841 

into  iheir  ^p  to  the  issuing  of  the  fiat,  had  extensive  dealings  with 

that  the  lauer '  ^"®  John  Begg,  of  Aberdeen,  who  had  large  dealings 

Si'teSlwlfthe  w'*  ^^^  Aberdeen  bank.     On  the  8th  April  1841,  the 

futur$  ob\\g^  bankrupts  sent  the  following  letter  of  guarantee  to  the 

itself  a  consider-  petitioner,  as  the  manager  and  cashier  of  the  Aberdeen 

ation,  anddid 
not  require  the     bank. 
specific  state- 
ment of  one  in     ^*  Wm.  Liitlejohn,  Esq.  Cashier  of  the  Aberdeen  Town 

the  body  of  the  «     i  .       /^ 

guarantee,  ac-  and  County  Banking  Company, 

requisition  of  "  Sir, — We  hereby  become  bound  to  guarantee  to  you. 
Frauds  ;"and  ^s  Cashier  and  partner  of  the  Aberdeen  Town  and  County 
lng*company'  B***^*"?  Company,  and  as  acting  for  behoof  thereof, 
on^ebank-  '  *^'  Current  obligations  and  engagements  in  your  hands, 
niptcy  of^,      jQ  which  Mr.  John  Begg,  merchant,  Aberdeen,  may  be 

amount  of  their  a  party,  and  also  all  his  future  obligations  and  engage- 
advances  to  JB., 

iubs9quent  to      ments  that  may  come  into  your  hands,  as  cashier  afore- 

Uie  date  of  the 

guarantee.         said,  or  into  the  hands  of  your  successors  in  office,  in 

Upon  an  oh-   * 

jection  that  an    the  course  of  business.    This  guarantee,  however,  to  be 
not  sumped,      limited  to  the  sum  of  1000/.,  such  to  be  a  standing  gua- 
hear  £e  peti-     rantee,  and  in  force  until  recalled  by  us. 
S*?it^«:i*<:SJr'  "  We  we,  sir,  your  obedient  servants, 

^ pf*  "  Duncan,  Brothers," 


"f* 
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On  the  faith  of  this  guarantee^  the  bank  discounted        l^^^* 
for  John  Begg  various  bills  of  exchange,  to  the  amount      £,  ^^ 
of  998/.  10«.  5d.^  all  which  bills  were  dishonoured,  and 
no  part  of  the  amount  paid  to  the  bank,  with  the  ex- 
ception of  a  sum  of  60/. ;  after  giving  credit  for  which, 
the  bank  claimed  a  debt  of  94fi/.  10^.  5d. 

The  petition  alleged,  that  the  above  mentioned  letter 
was  intended  by  the  bankrupts  to  be,  and  was  understood 
by  the  bank,  and  by  the  petitioner  and  other  officers  and 
managers  of  the  bank,  and  by  John  Begg,  to  be,  a  run- 
ning and  continuing  guarantee  to  the  bank,  to  the  extent 
of  1000/.,  for  whatever  balance  might  at,  or  any  time 
after,  the  date  of  such  letter,  from  time  to  time  be  owing 
to  the  bank  by  John  Begg,  in  respect  of  his  transactions 
with  the  bank. 

Begg  bad  a  banking  account  with  the  bank,  wholly 
distinct  from  the  account  in  respect  of  the  discount  trans- 
actions ;  and,  at  the  time  when  the  fiat  was  issued,  viz. 
on  the  17th  August  1841,  a  cash  balance  of  166/.  stood 
to  the  credit  oi  Begg  in  his  banking  account  with  the 
bank. 

The  bank  claimed  to  be  entitled  to  prove  for  the  sum 
of  948/»  \Qs.  Bd»f  as  the  sum  secured  and  covered  by  the 
above  letter  of  guarantee ;  or,  at  all  events,  for  the  sum  of 
7882. 10s.  6d,f  afler  deducting  the  cash  balance  owing  to 
Begg  on  the  banking  account. 

The  petition  alleged,  that  the  consideration  for  the 
debt  was  money  lent  and  advanced  by  the  bank  to  Begg, 
by  discounting  for  him  sixteen  bills  of  exchange,  on  the 
fiiith  of  the  above  letter  of  guarantee. 

The  Commissioner  refused  the  proof,  on  the  ground 
that  there  did  not  appear  to  be  stated  upon  the  face  of 
the  letter  of  guarantee  any  consideration  for  the  same. 


Ex  parte 
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1S43.        and  that  the  same  was  consequently  void,  as  being  in 
contravention  of  the  Statute  of  Frauds. 


Mr.  Anderdotif  on  behalf  of  the  respondent,  took  a 
preliminary  objection  to  the  admissibility  in  evidence  of 
the  guarantee,  for  vrant  of  a  stamp. 

ViCE-CuANCELLOR    KnIGHT    BrUCE,    C.    J. —  I    will 

hear  the  petition ;  but,  whatever  Order  is  made  by  the 
Court,  it  will  not  be  delivered  until  such  documents  are 
stamped,  which  the  Court  may  think  ought  to  be  stamped. 

Mr.  RusseUj  and  Mr.  Bagshawe^  in  support  of  the 
petition,  after  stating  the  facts,  were  then  stopped  by 
the  Court. 

Mr.  Anderdon,  and  Mr.  BealeSy  for  the  assignees. 
The  guarantee  is  void,  for  not  stating  the  consideration ; 
Wain  V.  Warlters  (a).  And,  though  in  Ex  parte  Gar^ 
dom  ijb)  it  was  held  that  an  undertaking  in  writing  to 
guarantee  the  debt  of  another  was  sufficient,  within  the 
Statute  of  Frauds,  without  stating  any  consideration  as 
between  the  creditor  and  the  surety — yet  the  guarantee, 
in  that  case^  was  not  to  secure  an  existing  debt,  but  the 
payment  of  any  future  debt  for  goods  purchased  by  the 
party,  on  whose  behalf  the  guarantee  was  entered  into. 
And  the  doctrine  laid  down  in  Wain  v.  Warlters  has 
been  since  established  by  Saunders  v.  Wakefield  (c),  and 
many  subsequent  cases. 

The  Chief  Judge. — Where  the  consideration  is  in- 

(a)  6  East,  10.  (c)  4  B.  &  Aid.  595. 

(A)  15  Ves.  286. 
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t 

voived  in  the  contract,  the  consideration  in  such  case        1843. 
need  not  be  stated.     If  I  undertake  to  be  answerable  for       j,.^  ^^ 
the  payment  of  an  existing  debt,  the  consideration  must    Littlwohn. 
be  expressed  in  the  undertaking.     But  if  I  agree,  that, 
if  A.  will  trust  B.  with  goods,  I  will  be  answerable  for 
jB.,  the  consideration  in  that  case  need  not  be  expressed. 

Mr.  Anderdon,  The  words  of  this  guarantee,  I  sub- 
mit, plainly  refer  to  an  existing  debt.  It  states,  that  the 
bankrupts  **  hereby  become  bound  to  guarantee  to  the 
petitioner,  as  cashier  and  partner  of  the  Aberdeen  Town 
and  County  Banking  Company,  all  current  obligations 
and  engagements  in  his  hands,  to  which  Mr.  John  Begg 
may  be  a  party."  This  undertaking  is  quite  distinct  from 
the  guarantee  for  ''  all  his  future  obligations  and  engage- 
ments." But  in  JRaikes  v.  Todd  (a),  a  guarantee  of  the 
Yery  same  description  was  held  to  be  bad  in  toto,  for  not 
expressing  the  consideration.  There  the  undertaking 
was  to  secure  '^  the  payment  of  any  sums  you  have  ad- 
vanced, or  may  hereafter  advance  to  2>.  ;*'  and  the  Court 
of  Queen's  Bench  decided,  that  the  consideration  did  not 
sufficiently  appear  by  the  written  instrument. 

Mr.  RusseU  consented  to  waive  any  claim  of  the  bank| 
prior  to  the  date  of  the  guarantee. 

Mr.  Anderdon,  and  Mr.  Beales,  The  guarantee  is  as 
bad  for  the  future,  as  for  the  past  advances.  In  Raikes 
V.  Todd  (a),  Mr.  Justice  Patteson  said,  "  If  the  gua- 
rantee were  merely  for  future  advances,  then  such  future 
advances  might  be  considered  as  the  consideration  for 
the  guarantee ;  but  that  does  not  apply  to  a  guarantee 

(«)  8  Adol.  U  E.  846. 
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1848.  comprehending  also  past  advances."  In  the  subsequent 
£z  parte  ^^^^  ^^  Haigh  V.  Brookes  (a),  the  judgment  of  the 
LnTLBjoBN.  Court  prooeeded  entirely  on  the  principle,  that  a  future 
advance  was  guaranteed,  and  that  the  words  of  the  instru- 
ment did  not  necessarily  imply  a  past  advance.  In  the 
present  case,  the  guarantee  cannot  be  made  available, 
because  it  applies  to  past  debts,  as  well  as  to  future 
debts.  There  is  not  suflScient  certainty  in  this  instru- 
ment to  show  what  the  consideration  was. 

Vice-Chancbllor  Knight  Bruce,  C.  J* — This  is  a 
proper  case  to  send  to  a  Court  of  Law ;  but,  as  my  judg* 
ment  in  the  matter  may  be  brought  before  the  Lord 
Chancellor,  on  appeal,  I  think  it  is  better  to  act  on  my 
own  opinion,  than  to  send  the  case  to  be  tried  by  a  jury. 
It  appears  that  the  whole  claim  of  the  petitioner  arises 
from  bills  discounted  by  the  Aberdeen  Banking  Com- 
pany subsequent  to  the  guarantee,  not  a  particle  of  their 
claim  lieing  founded  on  any  debt  existing  at  the  date  of 
the  guarantee.    By  the  terms  of  that  instrument^  the 
bankrupts  became  bound  to  guarantee  to  the  Banking 
Company  **  all  current  obligations  and  engagements  in 
their  hands,  to  which  Mr.  John  Begg  might  be  a  party.'' 
If  the  undertaking  had  stopped  there,  the  objection 
might  then  apply,  that  the  guarantee  was  for  past  ad- 
vances constituting  an  existing  debt,  and  therefore  void 
for  want  of  a  consideration  being  expressed.     But  it 
goes  on  to  specify ''  also  all  his  future  obligations  and 
engagements  that  may  come  into  the  hands  of  the  peti- 
tioner, as  cashier  aforesaid,  or  into  the  hands  of  his  suc- 
cessors in  office."    All  bills,  therefore,  which  were  dis- 
counted by  the  bank  subsequently  to  the  date  of  the 

(•)  10  A4.  &  E.  309« 
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guaranteci  are,  in  my  opinioni  '^  future  obligations  and        1843. 


£z  parte 


eogagements/"  within  the  meaning  of  the  guarantee. 
There  may  be  a  question,  whether  the  kw  of  England    Littluoun. 
applies  to  such  a  contract,  the  obligations  and  engage- 
ments in  question  having  been  entered  into  in  Scotland 
between  Mr.  John  Begg  and  the  Bank  of  Aberdeen,  and 
the  guarantee  itself  having  been  entered  into  by  the 
bankrupts  in  England.     I  think  that  it  does  so  apply, 
and  therefore  do  not  found  my  opinion  upon  the  principles 
of  the  foreign  law.     It  is  said,  however,  that  this  is  an 
agreement  to  pay  the  debt  of  another,  which  is  within 
the  provision  of  the  Statute  of  Frauds  (a).    That  part  of 
the  guarantee  which  relates  to  obligations  and  engage- 
ments then  in  the  hands  of  the  bank,  may,  or  may  not, 
be  considered  to  be  within  the  statute.     But  what  is 
there  to  afiect  the  residue  of  the  guarantee,  as  to  ^'  future 
obligations  and  engagements?"    The  very  mention  of 
these  appears  to  me  to  imply  a  consideration.     J  am 
therefore  of  opinion,  that  this  part  of  the  guarantee  is  not 
within  the  Statute  of  Frauds,  and  that  the  bank  have  a 
right  to  prove  for  the  amount  of  the  bills  discounted  by 
them  since  the  date  of  the  guarantee* 

Order  as  prayed. 

(a)  28  Car.  2.  c«  3.  s.  4. 


Ex  parte  Clouter. — In  the  matter  of  Likbon. UneoinU  imi, 

F«6.4. 

This  was  a  petition  of  the  public  officer  of  the  Western  On  a  petition  of 

ftn  CQuitablo 

Banking  Company,  praying  that  they  might  be  declared  mortgigee 

for  the  qbqU 
Order,  wbere  the  deposit  was  made  onlv  a  month  before  the  inning  of  the  fiat,  Uie  Court 
dincted  an  inquiry,  upon  the  request  of  the  auignees. 


Cloutbr. 
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1843.        equitable  mortgagees  of  certain  leasehold  premises  of  the 
Ez  parte      bankrupt,  as  a  security  for  the  sum  of  800/.,  and  praying 
for  the  usual  Order.     It  appeared  that  the  deposit  of  the 
deeds  with  the  bank  was  made  only  a  month  before  the 
issuing  of  the  fiat. 

Mr.  AnderdoHf  in  support  of  the  petition. 

Mr.  Ferrallf  coniri.  The  deposit  having  been  made 
so  short  a  time  before  the  fiat  issued,  the  case  is  preg- 
nant with  suspicion;  and  the  Court  therefore  will  not 
under  these  circumstances  exercise  its  discretion,  in 
making  any  Order  in  favour  of  the  equitable  mortgagee; 
JEx  parte  Ainsworth  (a).  And  in  a  subsequent  case, 
where  the  deposit  was  made  on  the  16th  of  April,  and 
the  fiat  issued  on  the  2nd  of  May,  the  petition  of  the 
equitable  mortgagee  was  dismissed  with  costs;  Ex  parte 
Morgan  (6). 

Vice-Chancellor  Knight  Bruce,  C.  J^ — The  as- 
signees here  file  no  affidavit;  they  state  no  evidence; 
they  allege  no  fraud.  If  they  ask  for  an  inqury,  I  will 
consider  whether  it  ought  to  be  granted. 

Mr.  FerralL    The  assignees  do  wish  for  an  inquiry. 

Mr.  Anderdan.  The  petition  has  been  a  long  time 
depending,  and  the  assignees  have  had  an  opportunity 
of  inquiring  into  the  facts. 

The  Chief  Judge. — I  forbear  to  enter  into  the  merits 
of  the  case,  nor  do  I  express  any  opinion  against  the 

(a)  *2  Deac.  563.  (6)  I  Mont  Dsic.  &  D.  116. 
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daim  of  the  petitioner  by  the  course  I  am  about  to  1843. 
pursue.  But  the  interval  was  so  short  between  the  time  -j^  parte 
of  the  deposit  and  the  issuing  of  the  fiat,  and  the  affidavit 
of  the  petitioner  gives  so  meagre  an  account  of  the  trans- 
action,  that  I  think  it  is  right  there  should  be  an  inquiry , 
as  the  assignees  request  one.  The  inquiry  should  be, 
therefore,  whether  any,  and  what  part  of  the  sum  of 
800/.  has  become  due  from  the  bankrupt  to  the  Western 
Banking  Company,  and  when  and  under  what  circum- 
stances the  deposit  of  the  deeds,  and  the  agreement, 
were  made ;  the  petition  in  the  mean  time  to  stand  over, 
reserving  all  costs,  with  liberty  for  the  assignees,  if  they 
think  proper,  to  waive  the  inquiry. 


Ex  parte  William  Cole  Cole,  George  Chaplin  Hol- 
ROYD,  and  John  Cole  Cole. — In  the  matter  of 
Atshford  Wise,  Nicholas  Baker,  and  William 
Searle  Bartlett. 

lAneoltCt  Inn, 

The  bankrupts  were  bankers  at  Newton  Abbot,  in  cultomeri'drtw 
Devonshire,  trading  under  the  name  of  *'  The  Newton  ^aSere  with^'' 
Bank,"  and   the  petitioners,  who  were  also  bankers,  whom  their  ac- 

*  counts  are  al- 

carried   on  business  at    Exeter,  under  the    name  of  ready  over- 
drawn, and  pay 

•*  The  Devon  County  Bank."    On  the   14*th  of  July  away  the 

cheques,  which 

1841,  the  petitioners  sent  to  the  bankrupts,  among  other  come  to  the 

hands  of  other 
haokers.  I'he  second  bankers  remit  to  the  first  the  cheques  in  a  printed  circular,  desiring  the 
BBoaBt  of  Ui^DD  to  be  paid  to  the  London  correspondents  of  the  second  bankers.  Notwith- 
standing this  circular,  the  custom  between  the  bankers  is  to  pay  one  another's  cheques  so  far 
as  circviDsunces  permit,  by  remittances  of  notes  of  the  bankers  sending  the  cheques  directly 
to  thoK  bankers,  the  understanding  being  however  that  the  cheques  should  be  paid  on  the 
day  on  wllich  they  are  received,  or  the  day  following,  either  by  such  remittsnces,  or  by  leniii- 
taaccs  according  to  the  directions  of  the  circular.  The  first  bankers  give  the  second  credit  in 
their  books  for  the  amount  of  the  cheques,  but  become  bankrupt  three  days  after  receiving 
Ibeoi,  and  without  having  made  any  payment  or  remittance  in  respect  of  them,  knowing  st  the 
time  of  receiving  the  cheques  that  bankruptcy  was  inevitable.  The  assignees  obtain  payment 
fraiD  the  costomers  of  the  full  amount  of  the  cheques.  Held,  that  the  second  bankers  were 
cfttitled  to  payment  in  full  of  the  same  amount  out  of  the  bankrupts*  estate. 

VOL.  HI.  P 
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1849.       papers,  three  cheques  drawn  upon  the  bankrupts  by  three 
Ez  parte       ^^  ^^^^^  customers  named  Lane^  Peareej  and  RindaU^ 
and^otiben      en<'lo8^  in  a  printed  letter  to  the  following  eflfect,  being 
the  usual  form  used  by  the  petitioners  in  sueh  cases : 

**  We  enclose  sundries,  value  2952.  7«.,  for  our  eredit 
with  Messrs.  Currief  bankers,  London/' 

The  amount  for  which  the  cheques  were  reapeetifely 
drawn  were  900/.,  3/.  19s.,  and  IS/.  1^. ;  and  it  appeared 
that  the  accounts  of  all  the  three  customers  were  at  the 
time  overdrawn,  but  that  with  regard  to  Mr.  Lane,  whose 
account  was  overdrawn  to  the  amount  of  6002.,  the 
bankrupts  had  in  their  hands  a  security  upon  property 
of  his  of  greater  value  than  that  sum,  together  with  the 
amount  of  the  200/.  cheque.  The  cheques  had  been 
paid  into  the  petitioners'  bank  by  customers  of  their's, 
who  had  received  them  from  Mr.  Lane,  Mr.  Pearce,  and 
Mr.  RendalL  No  answer  or  acknowledgment  was  sent 
by  the  bankrupts  on  their  receiving  the  cheques,  but  the 
amounts  were  entered  to  the  debit  of  Mr.  Lane,  Mr. 
Pearse,  and  Mr.  Rendall  respectively,  and  to  the  credit 
of  the  petitioners ;  the  cheques  themselves  being  can- 
celled, that  is,  being  marked  in  the  same  manner^  on  the 
face  of  them,  as  was  usual  with  respect  to  cheques  which 
had  been  paid ;  but  no  remittance  was  made  to  Messrs. 
Currie,  or  to  the  petitioners,  nor  in  fact  did  any  money 
pass  on  the  occasion.  The  bankrupts  stopped  payment 
on  the  17th  of  July,  their  bank  having  never  opened 
after  the  evening  of  the  16th.  The  fiat  issued  on  the 
dOth.  After  the  bankruptcy,  t^e  assignees  called  on  Mr. 
Lane,  Mr.  Pearce,  and  Mr.  Rendall  to  pay  the  subis  in 
which  they  were  respectively  debited  in  their  overdrawn 
accounts,  including  the  amount  of  the  cheques  in  ques- 
tion, and  received  from  them  the  three  sums  accordingly 
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in  full.    The  petitioners  now  sought  (with  other  matters        18^3. 
as  to  which  they  at  the  bar  waived  their  claims  to  relief)      ^j^  p^^ 
(0  be  paid  in  full  the  amount  of  the  three  cheques,  on     ga^o^en. 
the  ground  that  they  were  remitted  for  a  special  pur* 
pose,  which  had  not  been  fulfilled. 

lo  opposition  to  the  petition^  affidavits  were  filed  by  the 
ittignees,  the  object  of  which  was  to  show  that  dealings 
of  the  same  kind  bad  been  constantly  taking  place  between 
the  bankrupts  and  the  petitionersj  but  that,  although  the 
same  printed  form  of  letter  always  accompanied  remitp 
tances,  yet  that  it  was  hardly  ever  complied  with ;  the 
haakrupts,  when  they  had  notes  of  the  petitioners  or  other 
Exeter  paper,  always  making  the  required  payment  di- 
fecdy  to  the  petitioners  in  such  paper  instead  of  sending 
the  amount  to  London,  as  directed  by  the  circular  letter ; 
and  that  oeeasionally,  if  the  Exeter  paper  in  hand  were 
not  sufficient,  the  difference  was  sent  in  a  bank  of 
England  note ;  and  that  very  firequently,  and  indeed  on 
most  occasions,  the  remittances  to  the  petitioners  did 
not  amount  to  exactly  the  same  sum  as  that  of  which 
payment  was  required,  but  exceeded  or  fell  short  of  it 
by  some  small  sum  as  suited  the  convenience  of  the 
parties,  so  that  there  was  always  an  account  current  be- 
tween them  in  respect  of  these  small  balances.    This 
mode  of  dealing,  it  was  fiirther  alleged,  was  never  ob- 
jected to  1^  the  petitioners,  but  was  the  usual  mode  of 
transacting  business  between  country  bankers,  who  could 
not  be  expected  to  pay  their  cheques  by  remittances  to 
London,  except  when  that  mode  of  payment  happened 
to  sut  Ibeir  own  convenience,  a  per  oentage  being  pay- 
able by  them  on  such  remittances. 

The  evidence  adduced  in  support  of  the  petition  went 
to  show,  among  other  things,  that  when  the  cheques 
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1843.        were  received,  and  the  entries  respecting  them  were 
Ex  parte      ™&^®  ^^  ^he  bankrupts'  booksi  the  bankrupts  knew  of 
andothen.     *^^*^  approaching fiulure*    There  was,  however,  no  cor- 
responding allegation  in  the  petition. 

Mr.  Stoanston,  and  Mr.  FoUett,  in  support  of  the  pe- 
tition. The  cheques  were  remitted  to  the  bankrupts  ibr 
a  specific  purpose,  and  subject  to  a  particular  contract, 
by  performing  which  they  could  alone  acquire  any  pro- 
perty in  them.  The  alleged  cancellation  can  make  no 
difference,  nor  can  the  mode,  in  which  the  bankrupts 
chose  to  treat  the  transactions  in  their  own  books,  pre« 
judice  the  rights  of  others.  Besides,  it  is  stated  in  the 
aflSdavits  in  support  of  the  petition,  that  the  bankrupts, 
at  the  time  when  they  received  the  cheques,  knew  of 
their  own  insolvency  and  impending  bankruptcy;  and 
this  allegation  is  nowhere  met  in  the  affidavits  on  the 
other  side.  The  receipt  of  the  cheques  under  such  cir- 
cumstances, upon  an  understanding,  with  which  the 
bankrupts  knew  themselves  to  be  unable  to  comply, 
must  be  considered  by  a  Court  of  Equity  as  a  fraud, 
through  which  it  is  impossible  that  the  assignees  could 
acquire  any  title. 

« 

Mr.  Anderdofij  and  Mr.  Bacons  for  the  assignees.  All 
the  petitioners  are  intitled  to,  is,  to  prove  for  the  amount  of 
the  cheques.  By  their  own  acts,  and  the  course  of  dealing 
between  the  two  firms,  the  drawers  of  the  cheques  were 
completely  exonerated,  and  there  was,  so  far  as  they 
were  concerned,  substantially  a  payment  of  the  cheques^ 
the  petitioners  taking  in  lieu  of  them  a  credit  upon  the 
bankrupts.  They  have,  however,  no  lien,  nor  have  they 
any  claim  to  preference  over  the  general  body  of  cre- 
ditors.   Suppose  the  cheques,  which  they  allege  to  have 
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been  remitted  for  a  special  purpose,  were  delivered  up  to        I84d. 
them,  what  could  they  do  more  than  prove,  or  how  would       ^T^^ 
their  condition  be  better  than  that  of  other  cheque-        C^u 

and  othen* 

holders?  The  evidence,  however,  shows  that  an  imme- 
diate  remittance  was  not  what  was  contracted  for ;  such 
a  course  would  have  entailed  on  the  bankrupts  the  pay- 
ment of  commission  to  the  London  bankers,  an  expense 
which  they  could  not  be  expected  to  incur.  The  under- 
standing was,  merely,  that  credit  should  be  given,  until 
opportunities  occurred  of  remitting  to  the  petitioners  the 
amount  in  their  own  notes.  As  to  the  allegation  re- 
maining unanswered,  with  reference  to  the  bankrupts* 
knowledge  of  their  own  insolvency,  that  fact  is  not  put 
in  issue  by  the  petition.    They  cited  Gillard  v.  Wise  (a). 

Mr.  Swanston  was  heard  in  reply. 

On  the  petitioners  asking  that  the  case  might  stand  F«6. 22. 
over,  with  liberty  for  them  to  amend  the  petition,  by  in- 
troducing a  statement  to  the  same  effect  as  the  passage 
in  the  affidavit  in  support  of  it,  as  to  the  bankrupts* 
knowledge  of  their  insolvency,  the  petition  stood  over 
accordingly ;  and,  the  assignees  having  filed  an  affidavit 
controverting  the  allegation  in  question,  the  case  came 
on  again  to  be  heard  this  day,  when,  after  hearing  argu- 
inents  as  to  the  additional  evidence,  His  Honour  gave 
jadgment  as  follows : 

Vics-Chamcellor  Knight  Bruce,  C.  J. — Consider^* 
ing  that  the  question  of  the  insolvency  of  the  bankrupts, 
X  the  time  when  they  received  the  cheques,  and  of  their 
own  knowledge  of  their  insolvency,  and  their  knowledge 
or  expectation  of  their  impending  bankruptcy,  might  be 

(a)  5  B.  &  C.  134. 
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1845.  material,  and  finding  those  facts  (as  the  evidence  origin- 
Ei  puts  ^^^y  ^^^)  proved  against  the  assignees  but  not  alleged 
and^oiliBiB*  in  the  petition, — but,  being  however  of  opinion  that  those 
fiu:t8  were  not  likely  to  remain  undented,  if  capable  of  a 
denial,  on  account  of  their  not  being  put  in  issue  by  the 
petition, — I  thought  it  upon  the  whole  the  safer  course 
(although  I  never  said  it  was  necessary)  to  permit  the 
petition  to  be  amended,  and  to  allow  further  evidence  to 
be  gone  into  upon  this  part  of  the  case.  The  result, 
however,  is,  that  my  mind  remains  in  the  same  state  as 
it  was  in  before  the  additional  aflSdavits  were  produced, 
and  that  my  opinion  continues  to  be,  that  the  firm  were 
insolvent,  knew  of  their  insolvency,  and  believed  bank- 
ruptcy to  be  inevitable* 

All  relief  has  been  waived,  except  in  respect  of  the 
three  cheques  drawn  respectively  on  the  bankrupts  them- 
selves by  Mr.  Lanef  Mr.  Pearce,  and  Mr.  JRendaU, 
three  customers  of  their  1>anking  house.  The  drawers 
of  the  two  smaller  of  these  cheques,  Mr.  Pearce,  and 
Mr.  Rendall,  were  originally  stated  to  have  been,  when 
they  were  drawn,  and  to  have  continued  to  the  time  of 
the  bankruptcy,  creditors  of  the  bankrupts,  whether 
the  cheques  were  paid  or  unpaid;  and  had  this  been  the 
fact,  as  no  greater  relief  could  I  think  in  that  case  have 
been  possibly  given  as  to  those  two  cheques,  than  to 
direct  them  to  be  delivered  to  the  petitioners,  with  a 
view  to  the  petitioners  suing  the  drawers, — and,  as  it 
would,  in  my  opinion,  have  been  manifestly  unjust  to  sue 
the  drawers  on  them  under  such  circumstances,  the  Court, 
I  conceive^  would  not  have  made  any  Order  as  to  them. 
It  appears,  however,  that  there  was  an  error  as  to  the 
state  of  the  accounts. 
Although  the  three  cheques  were  payable  to  bearer  on 
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demand,  the  petitioners  having  become  the  holders  of       iS4S, 
theoDi  it  was  the  duty  of  the  petitioners^  as  between      £zparte 
them  and  the  drawers  respectively,  to  present  the  three     ,^^^^^ 
cheques,  or  cause  them  to  be  presented  for  payment  with 
reasonable  diligence ;  and  it  was,  if  not  the  duty,  the 
right  of  Wise  &  Co.,  the  bankrupts,  as  between  them 
aod  the  drawers,  to  pay  the  cheques  as  soon  as  presented. 
They  were  sent  by  the  petitioners  to  Wise  &  Co.  on  the 
14th  of  July,  and  reached  their  hands  the  16th,  (I  sup- 
pose in  the  morning).    Throughout  the  15th  and  16th 
they  continued  to  keep  their  banking  house  open,  and 
ai^ared  to  do  business  as  usual,  but  they  never  opened 
the  shop  afterwards.     It  is  now  ascertained,  that  the  re- 
spective accounts  of  the  three  drawers  of  the  cheques  with 
Wise  &  Co.  were  overdrawn  accounts.    From  Mr.  Lane 
they  had  a  security  which  has  proved  fully  sufficient ; 
and  there  can  be  little  or  no  doubt  as  to  bis  cheque,  at 
least,  that  had  it  been  presented  by  a  stranger  over  the 
counter  on  the  15tb,  it  would  have  been  paid  in  the 
osual  way.     It  is  much  the  largest  of  the  three.    All  are 
treated  in  their  books  as  paid.     The  three  cheques  stand 
accordingly  there  to  the  debit  of  the  three  drawers  re- 
spectively, and  it  is  probable,  or  very  possible,  that  the 
entries  were  made  in  the  books  before  the  afternoon  of 
the  16th.     But  of  course  no  money  passed. 

The  transactions  were  merely  transactions  on  paper, 
and  respectively  not  communicated  before  the  bank- 
ruptcy either  to  the  petitioners,  or  to  Mr.  Lane^  Mr. 
Pemrce,  or  Mr.  Hendal,  so  £Eir  as  I  am  aware.  Wise 
&Co.,  as  between  the  drawers  and  themselves,  were  enti- 
tled, and  perhaps  bound,  to  pay  the  cheques,  or  to  treat 
and  deal  with  them  as  paid  by  Wise  &  Co. ;  though,  by 
80  paying  or  treating  and  dealing  with  them.  Wise  & 
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184:3.  Co.  made  themselves  to  that  amount  creditors  of  the 
Ex  parte  three  drawers,  already  and  otherwise  their  debtors  re- 
in<fo5»r8.  spectively.  Since  the  bankruptcy,  the  three  drawers 
have  treated  the  cheques  as  paid  by  Wise  &  Co.  before  the 
bankruptcy ;  and  the  drawers,  being  consequently  their 
debtors  for  the  amount  at  the  time  of  the  bankruptcy, 
have  accordingly  paid  the  assignees  the  three  sums. 
The  drawers  have  therefore  no  interest  in  the  present 
contest.  Whether  the  assignees  or  the  petitioners  suc- 
ceed, is  to  each  of  the  drawers  indifierent ;  there  can  be 
no  claim  against  either  of  them  ;  the  question  being  be- 
tween the  assignees  and  the  petitioners,  which  of  these 
latter  are  entitled  to  the  sums  thus  received  from  the 
drawers. 

I  think  it  established  by  the  evidence,  that,  as  between 
the  banking  firm  of  the  petitioners  and  Wise  &  Co.,  ac- 
cording to  their  course  of  dealing,  the  cheques  were 
received  by  Wise  8c  Co.  for  the  special  and  sole  purpose 
that  the  money  for  which  they  were  drawn  should,  on 
the  15th,  the  day  when  the  cheques  reached  their  hands, 
or  on  the  following  day,  be  transmitted  in  some  sufficient 
shape  by  them  either  to  the  petitioners,  or  to  the  London 
bankers  of  the  petitioners ;  and  that  Wise  &  Co.  acquired 
possession  of  the  cheques,  and  dealt  with  them  as  they 
did,  knowing  that  they  had  no  other  right  or  interest  in 
the  cheques,  and  knowing  that  it  would  be  a  wrongful 
act  to  deal  with  the  cheques  in  any  other  manner. 

Having  this  knowledge,  and  vrith  this  duty  incumbent 
on  them,  they  profess  to  pay  the  cheques  themselves  by 
going  through  the  form  that  I  have  mentioned,  and  so  to 
acquire  the  apparent  position  of  creditors, — creditors  vrifh 
security  of  Mr.  Lane^  general  creditors  of  two  other 
solvent  persons,  and  general  debtors  without  security  for 
the  amount, — and  this  with  the  intention^  as  I  must  take 
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it,  of  never  paying  the  petitioners^  or  performing  the  trust       1 843. 
upon  which  they  had  transmitted  the  paper  to  the  bank-       ^^^L 
ropts, — I  say  with  that  intention^  because,  notwithstand-        p^^ 

and  otMis. 

ing  the  affidavits  against  this  conclusion,  it  is  on  the 
whole  proved  to  my  satisfaction,  that  on  the  16th  Wise 
t  Co.  were  to  their  knowledge  insolvent,  and  knew 
bankruptcy  to  be  substantially  inevitable,  and  in  truth, 
tt  I  have  said,  their  house  was  never  opened  after  the 
16tb,  the  day  following  which  seems  to  be  the  date  of 
the  act  of  bankruptcy. 

It  may  be  asked,  what  else,  under  such  circumstances, 
they  ought  to  have  done?  The  answer  is,  that  they  should 
either  have  remitted  the  money  on  the  15th  or  16th  to 
the  petitioners,  or  their  London  bankers,  Currie  &  Co., 
or  have  returned  the  cheques  to  the  petitioners.  I  think 
that  the  course  taken  was,  in  the  view  of  a  Court  of 
Equity,  at  least,  if  not  of  strict  law,  also  fraudulent ;  an 
expression  which  I  do  not  mean  to  use  offensively. 

The  drawers'  interests  not  being  concerned,  it  seems 
to  me,  that^  in  whichever  of  the  two  only  views  capable 
of  being  taken  this  matter  is  regarded,  the  petitioners 
may  obtain  relief.  If  the  cheques  are  to  be  considered 
as  not  paid  before  the  bankruptcy,  they  have  been  paid 
nnce  to  the  assignees ;  and,  as  in  that  view  the  property 
of  the  cheques  remained  in  the  petitioners,  the  money 
was  received  by  the  assignees  for  the  petitioners'  use. 
But,  if  the  cheques  are  to  be  considered  as  having  been 
paid  before  the  bankruptcy,  they  were  so  in  this  way, 
and  in  this  sense  only, — as  between  the  drawers  and  Wise 
fc  Co., — that  the  drawers  became  the  debtors  of  Wise  ta 
Co.  for  the  amount.  Those  debts  were  specific  chases 
in  aetian,  separable  and  distinguishable  from  their  ge- 
neral assets,  and,  under  the  circumstances  and  for  the 
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£x  parte 

Cols 
and  others. 


reason  to  which  I  have  referred^  were  acquired  by  them 
in  my  judgment  as  trustees  for  the  petitionersj — ^were 
acquired  by  the  bankrupts,  subject  to  an  equity  in  the 
petitioners*  favouri  not  affected  by  the  bankruptcy  \  and 
the  money  in  discharge  of  them  received  by  the  assig- 
nees  was  had  therefore  for  the  use  o[  the  petitioncrsi 
who  are  accordingly  in  my  opinion  entitled  to  an  Order 
for  the  three  sums,  and  the  costs  of  the  petition,  so  fkr  as 
not  increased  by  seeking  relief  as  to  the  notesi  out  of  the 
estate.  Though  I  dismiss  the  rest  of  the  petitioui  I  do 
not  think  justice  requires  the  dismissal  to  be  with  codts. 
The  assignees  will  take  their  costs  of  the  whole  petition 
out  of  the  estate. 


Lmeoln't  Inn, 

Feb.  20  and 

March  S, 

and 

Wettmintter, 

coram  Lord  C. 

Nov.  6, 7,  Si  13. 

A.  &  Co.,  and 

in  wSiStare  *^  proceeds  of  certain  goods  and  bills 

to  India  and 
China  upon  the 
following  terms: 
that  10,000/. 
was  to  be  in- 
vested in  India 
bills,  the  pro- 
ceeds of  which 
were  to  be  re- 
mitted to  China, 

A,  &  Co.  giivine  instructions  as  to  one  half,  and  B.  &  Co.  as  to  the  other  half;  and  the  entity 
of  money  to  either  part^  to  be  saved  by  A»  &  Co.  negotiating  their  drafts  upon  B.  &  Co.,  ana 
renewing  them  till  the  funds  came  home ;  the  lOiOOOit.  was  to  be  advanced  by  the  parties  ih 
equal  shares,  but  B.  &  Co.'s  moiety  was  to  be  provided  for  by  a  bill  drawn  on  th«Hn  hf  A*k 
Co.,  payable  at  six  months,  and  A,  &  Co/s  moiety  by  another  bill  drawn  by  them  on  B.  & 
Co.  payable  at  fonr  months,  which  were  to  be  discounted  by  il*  &  Co*  Bills  and  goods  are 
aocordinglv  remitted  from  India  to  China,  where  the  same  are  realized  by  the  agents  of  ^.  k 
Co.,  and  the  proceeds  invested  by  them  in  the  purchase  of  other  goods,  one  portion  of  which 
is  consigned  to  il.  &  Co.,  and  the  other  to  B.  &  Co.  in  England.  B.  &  Co.  become  baokrupt 
before  their  portioii  of  the  retern  proceeds  arrive,  and  A.  It  Co.  are  obliged  to  pav  the  mil 
drawn  hy  them  for  B.  &  Co.'s  moiety  of  the  10,000/.  Held,  that  this  was  not  such  a  joint 
adventure,  as  to  give  A*  k  Co«  a  lion  en  B^  &  Co.'s  portioii  of  the  tHum  proeeeds,  for  (he 
amount  of  the  bill. 


Ex  parte  William  Gemmell  and  others^ — In  the 
matter  of  Gardner  Boogs,  Willum  TatloRi  and 
William  Shand  the  younger. 

This  was  the  petition  of  creditors  claiming  a  lien  on 

of  exchange 
remitted  to  the  bankrupts  from  China. 

As  the  facts  stated  in  the  petitioui  and  appearing  in 
evidence  on  the  hearing  before  the  Chief  Judge  in  Bank- 
ruptcy,  were  afterwards  embodied  in  a  special  case  on  an 
appeal  to  the  Lord  Chancellor,  it  is  thought  better  at 
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QDce  to  state  the  special  case,  on  which  both  the  judg*       lS4fS. 
ments  of  the  Chief  Judge  and  the  Lord  Chancellor  were      -g^    ^ 
rcqwctively  founded.  iSdrtSSl 

Special  Case. 

In  and  prior  to  the  month  of  January  1841,  and  from 
ihenoeibrth  to  the  time  of  the  bankruptcy  hereitiafter  mei^ 
tioned,  Wittiam  Oemmell  and  WiOiam  Lyon  UPPhwn, 
and  Thomas  Oemmell^  deceased,  up  to  the  time  of  his 
decease  in  the  month  of  January  1840,  and  WiUkm 
OenmeU  and  William  Lyon  IfPPhum  thereafter,  carried 
on,  as  they  still  carry  on,  in  copartnership  together^  the 
btmness  of  merchants  at  Glasgow  in  Scotland,  undef  ih6 
firai  of  GemmeUj  Brothers  &  Co. ;  and  the  said  WilHam 
Oemmell  and  l^omas  Oemmell,  up  to  the  time  of  the 
decease  of  the  said  Thomas  Oemmell  as  aforesaid,  and 
Wittiam  Oemmell  and  Henfy  Robert  Harher,  since  Such 
decease,  have  carried  on  business  in  copartnership  to- 
gether as  merchants  at  Canton  in  China,  under  the  firm 
of  TF.  &  7.  Oemmell  &  Co.,  which  firms  were  and  are 
the  regular  agents  and  correspondents  in  China  of  the 
Mid  house  of  Oemmell,  Brothers  &  Co.  of  Glasgow 
aforesaid;  and  the  said  last-named  firm  of  Oemmell, 
Brothers  k  Co.  were,  during  the  period  aforesaid,  and 
bave  continued  to  the  present  time  to  be,  also  the  regular 
agents  and  correspondents  in  Scotland  of  the  said  Canton 
house* 

In  and  prior  to  the  month  of  January  1841,  and  from 
thenceforth  to  the  time  of  their  bankruptcy,  Oardner 
Boggs,  WiiUam  Taylor,  and  WUliam  Shand  the  younger, 
carried  on  business  in  copartnership  tc^ether  as  merchants 
at  Great  Winchester  Street,  in  the  city  of  London,  under 
Ae  firm  of  Bogys,  Taylor  ft  Co.}  atid  the  said  William 
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1 843.        Shand  also  at  the  same  time  carried  on  business  as  a 


^  merchant  in  copartnership  with  WiUiam  Bruce,  WUliam 

Okmmbll  Patrick,  Joseph  Webbe  Cragge,  William  Urquhart,  and 
Hugh  Morton  Shand,  at  Calcutta  in  the  East  IndieSi 
under  the  firm  of  Bruce,  Shand  &  Co. ;  and  the  said 
last-mentioned  firm  were,  during  the  whole  of  the  period 
aforesaid,  the  agents  and  correspondents  in  Calcutta  of 
the  said  London  house  of  Boggs,  Taylor  &  Co. 

Robert  Frederick  Gower,  Abel  Lewis  Gower,  Gregory 
Scale  Walters,  and  Edwin  Gower,  have  during  the  last 
two  years  and  upwards  carried  on,  and  still  continue  to 
carry  on,  the  business  of  merchants  and  commercial 
agents  in  copartnership  together,  under  the  firm  of  A.  A* 
Gower,  Nephews  &  Co. 

In  the  month  of  January  1841  the  said  firm  of  Crem^ 
meU,  Brothers  &  Co.  wrote  and  sent  to  the  said  firm  of 
Boggs,  Taylor  k  Co.  a  letter  dated  the  19th  of  January, 
which  was  as  follows : — 

**  Dear  Sirs. — With  reference  to  conversations  the 
writer  had  with  you  when  in  London  respecting  trans- 
actions to  China,  the  late  accounts  from  thence  induce 
us  to  propose  to  you  the  following  operation,  and  shall 
be  glad  to  find  it  meet  with  your  approval : 

''  1st.  That  10,000/.  be  invested  in  bills  on  the  Bengal 
government ;  the  firsts  of  the  sum  to  be  transmitted  by 
you  to  your  friends  at  Calcutta  by  next  overland  mail. 

**  Sd.  Proceeds  of  the  bills  to  be  remitted  to  our  friends 
in  China,  you  giving  instructions,  as  regards  remittances 
to  China  and  from  China  to  this  country,  for  one  half, 
and  we  for  the  other.  The  same  to  come  direct  to  you, 
and  to  us,  respectively. 

''  3d.  Outlay  of  money  to  either  party  to  be  saved  by 
our  negociating  our  drafts  upon  you  at  convenient  dates, 
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and  renewing  them  till  the  funds  come  home.    We  think        1343. 
this  a  better  mode  of  placing  such  a  transaction  than      ^  p,^^ 
joint  accounts,  but  should  you  difier  with  us,  we  will  be     ^^^"^jjl^ 
happy  to  have  your  views ;  it  serves  the  same  purpose 
as  regards  saving  outlay  of  money,  puts  the  same  amount 
of  commission  respectively  into  the  foreign  houses,  and 
enables  each  party  to  give  such  instructions  as  to  invest- 
ment as  may  appear  to  them  best.    We  send  copy  of 
this  to  your  Mr.  Boggs  at  Liverpool.    (Signed)  6em- 
mdl,  Brothers  &  Co." 

In  reply  to  the  proposal  so  made  in  the  said  letter, 
Boggij  Taylor  &  Co.  sent  to  the  said  Gemmell^  Brothers 
&  Co.  the  following  letter : — 

London,  Jtnuary  26Ui  1841. 

^  Dear  Sirs. — We  have  to  acknowledge  your  favour 
of  the  19th  instant,  and  only  awaited  the  arrival  of  our 
yLx.ShoMd  to  answer  the  same.  He,  with  our  Mr.  Boggs, 
approves  of  a  China  transaction,  but  with  some  deviations 
to  your  proposal.  Thus,  instead  of  sending  the  10,000/. 
to  Calcutta,  to  divide  the  amount  and  send  5000/.  to 
China,  via  Madras, — do.  China,  vi&  Bombay.  This  di- 
nsion  we  think  would  be  to  our  mutual  interest,  rather 
than  sending  the  amount  to  Calcutta,  where  large  amounts 
have  been  sent  for  the  same  purposes.  To  your  other 
arrangements  we  perfectly  agree,  and  trust  this  will  be 
only  a  beginning  of  a  business  conducted  to  the  mutual 
benefit  of  both  parties.  Remaining  yours,  &c.  Boggs, 
Taylor  &  Co." 

Immediately  on  receipt  of  the  said  last-mentioned 
letter,  the  said  Gemmell,  Brothers  &  Co.  wrote  and  sent 
to  the  said  Boggs,  Taylor  &  Co.  a  letter  which  was 
dated  the  28th  January  1841,  and  was  as  follows  : — 

"  Dear  Sirs. — We  have  received  your  favour  of  the 
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1843.  S6th  instant,  and  now  beg  to  inform  you  that  it  is  our 
CsiwrtB  intention  to  remit  to  you  on  Saturday,  30th  instant,  pro* 
2"Sii.  cteiB  of  our  drafts  on  you  for  5000/.  and  6000i  We 
entirely  apfurove  of  your  suggestion  as  to  destination  of 
the  intended  remittances,  and  propose  that  one*ha]f 
should  be  sent  to  Bombay,  yours  being  sent  there  also, 
or  to  Madras,  as  you  may  prefer.  We  will  feel  obliged 
by  your  acquainting  us  with  the  name  of  your  house  at 
Bombay.  We  will  write  to  them  on  the  1st  proximo, 
sending  our  letter  through  you  for  transmission  per  over** 
land  mail.    We  are,  &o.  OeKumeU^  Brothers  &  Co/' 

The  said  OmnmeU,  Brothers  &  Co.  accordingly,  on 
the  SOth  January  1841,  drew  upon  the  said  Bogge, 
Tofflar  &  Co.  two  several  bills  of  exchange  for  the  sum 
of  5000/.  each;  and  at  the  same  time,  and  before  send- 
ing the  said  bills  for  acceptance  to  London,  procured  the 
same  to  be  discounted  in  Glasgow  on  their  own  credit, 
and  remitted  the  prooeeds  to  the  said  Boggs,  Taylor  k 
Co.  in  London,  accompanied  by  a  letter,  which  was  as 
follows : — 

Glasgow,  SOth  JTamiaiy  1S41. 

'^  Dear  Sirs.— We  wrote  you  on  the  SSth  instant,  and 
now  enclose  Olasgow  Union  Bank  credit  in  your  &voar 
with  Jones,  Lloyd  8c  Co.  for  4850/.  6s.  being  proceeds, 
per  memorandum  at  foot,  of  a  bill  we  have  tonlay  drawn 
upon  you  at  six  months  date,  for  5000/.,  to  which  please 
do  due  honour.  We  also  enclose  Western  Bank  of  Scot- 
land draft  at  thirty  days  date  for  5000/.  on  Jones,  Uoyd 
ft  Co.,  and  beg  to  advise  our  having  to<^ay  drawn  upon 
you  at  four  months'  date  for  a  similar  amount,  which  we 
request  you  will  accept  on  presentation.  It  is  under- 
stood, that  these  remittances  are  made  you  for  the  pur- 
chase of  two  bills  drawn  by  the  Company  of  Directors  on 
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the  East  India  Compaiiy'B  treasury,  Calcutta,  each  to  the       lS4t8. 
nine  of  5000/.,  say  5000/.,  one  being  on  your,  and  the      £,  parte 
other  on  our  account,  and  both  to  be  transmitted  to  yout     i^  othm 
fineods  at  Bombay  or  Madras  for  realization  aqd  remit- 
tance to  Messrs.  W.  &  T.  OemmeU  &  Co.,  China,  in 
accordance  with  instructions  given  by  you  and  ourselves 
for  our  respective  amounts.     We  agree  to  save  cash 
otttlay,  by  renewing  the  bills  drawn  to-day  till  bills  or 
hilla  of  lading  are  received  from  China  as  remittances 
fer  each  amount,  and  to  keep  which  distinct  you  will 
please  ccmsider  the  bill  drawn  at  six  months  as  exclu<- 
lifely  intended  to  provide  for  your  moiety  of  the  trans- 
aedon,  and  the  one  at  four  months  for  ours.    We  will 
ferward  you  a  copy  of  our  letter  of  instructions  to  your 
Qombay  friends,  and  will  feel  obliged  by  your  doing  the 
tame  to  us*    Please  hand  us  note  of  the  discount  on  the 
hill  at  thirty'  days  date,  when  the  same  shall  be  remitted 
iDyou« 

£        s.     d.       £ 

'<  BQl  due  August  Sd  1841 dOOO 

Discount,  181  days  at  5}  ^|o  .  136  7  6 
Order  on  Janes  &  Co. .  •  .  4850  6  0 
Premium  SOs.  at  5  <io    •    •    •      IS    6    6—5000'' 

On  the  SOth  January  1841  the  said  Messrs.  Boggs, 
Taylor  &  Co.  wrote  and  sent  the  following  letter  to  the 
said  GemmeUf  Brothers  &  Co. : — 

"  Dear  Sirs. — ^We  acknowledge  your  favour  of  the 
S8th  inst,  and  are  pleased  by  your  promptness  in  remit- 
tances. We  note  your  preference  to  Bombay.  Our 
Mr.  Boggs  will  be  in  town  Monday  or  Tuesday,  when 
we  will  refer  to  him  as  to  our  5000/.  going  to  Madras, 
but  should  rather  prefer  3500/.  on  each  amount  to  the 
two  presidencies  named,  writing  the  parties  to  keep  the 
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1843.        accounts  distinct.    The  names  of  our  Bombay  house^ 
Ex  vu\t      Messrs.  B.  &  A.  Hamarjee;  Do.  Madras^  Messrs.  Parry 
a^^Xi.     f^Co.—Boffgs,  Taylor  &  Co:' 

In  reply  thereto^  the  said  Messrs.  Oemmellf  Brothers 
&  Co.,  wrote  and  sent  the  following  letter  to  the  said 
Messrs.  Boggs^  Taylor  &  Co. 

*<  Glasgow,  1st  February  1841. 

**  Dear  Sirs. — We  have  your  favour  of  the  30th  ult., 
now  beg  to  enclose  letter  to  your  Bombay  friends  on 
to  China,  through  your  friends  at  Madras  or  Calcutta, 
should  they  think  it  more  for  our  interest  to  do  so, 
than  remit  direct  from  Bombay.  We  thought  it  were 
hardly  worth  while  dividing  the  5000/.,  after  filling  up 
the  blank  left  in  the  first  page  of  our  letter  for  the  amount 
of  the  bills,  and  noting  at  foot  the  particulars.  You  will 
please  to  forward  the  same  with  the  enclosed,  vi&  Mar- 
seilles ;  and  we  request  you  will  send  us  the  seconds  and 
thirds,  for  us  to  forward  along  with  the  duplicate  of  our 
letter  to  Messrs.  B.k  A.  Homarjee.    We  are,  &c. 

"  Oemmell,  Brothers  &  Co." 

On  the  1st  February  1841,  the  said  Boggs^  Taylor  k 
Co.,  wrote  to  the  said  Messrs.  GemmeU,  Brothers  k  Co. 
a  letter,  which  was  as  follows. 

"  Iiondoo,  1st  February  1841. 

"  Dear  Sirs.— We  have  to  acknowledge  your  fiivour 
of  the  30th  ulc,  enclosing  an  order  on  Jones^  Llayd&  Co. 
for  4850/.  6s.y  proceeds  of  a  bill  drawn  on  us  at  six 
months,  to  be  placed  to  our  account  and  to  be  invested 
in  East  India  Company's  bills  on  the  Bengal  Govern- 
ment. We  are  also  in  the  receipt  of  Western  Bank  of 
Scotland  draft,  at  30  days'  date,  on  Jones,  Lloyd  &  Co. 
for  6000/. ;  and  note  your  advice  of  bill  at  four  months* 
date  to  same  amount  to  be  placed  to  your  account,  all  of 
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which  will  be  duly  accepted  on  presentation.  This  sum 
also  to  be  invested  in  East  India  Company's  bills  on 
Bengal  Government  on  your  account,  the  whole  amount 
to  be  forwarded  to  Madras  and  Bombay  for  transmission 
to  your  firm  in  China ;  we  giving  instructions  for  in- 
vestment of  our  moiety,  you  doing  the  same  for  yours. 
Expecting  to  hear  from  you  with  your  Bombay  instruc- 

tioDSj  we  are,  &c. 

'•  Boggs,  Taylor  &  Co." 

The  said  Boggs^  Taylor  &  Co.,  having  by  means 
aforesaid,  received  the  proceeds,  remitted  part  thereof, 
to  the  value  of  7500Z.,  to  the  said  B.  Sc  A.  Hormajee 
of  Bombay,  in  the  East  Indies,  who  were  the  corre- 
spondents and  agents  of  the  said  firm  of  Boggs,  Taylor 
&  Co.  at  Bombay,  in  the  form  of  eight  bills  on  the 
Bengal  Government,  enclosed  in  or  accompanied  by  the 
following  letter. 

"  Messrs.  B.  Sc  A,  Hormajee^  Bombay. 

*'  Great  Winchester  Street,  LoodoD,  4th  Feb.  1641. 

"  Dear  Sirs. — We  have  the  pleasure  of  forwarding  to 
your  address  bills  on  the  Bengal  Government,  amount 
7500/.  as  follows  :— 
No.   994    ...    .  £1000     . 


1843. 


995 
996 
997 
998 
999 
1000 
1001 


1000 
1000 
1000 
1000 
1000 
1000 
500 


Rs.  104^4  1^  6 

.  104*34  Ig  6 

.  10434  12  6 

.  10434  12  6 

.  10434  12  6 

.  10434  12  6 

.  10434  12  6 

.  5217    6  3 


Which  we  request  you  will  apply  as  follows.  Qy  the 
enclosed  letter  from  our  friends  Messrs.  Gemmell,  Bro- 
then  &  Co.,  you  will  see  those  gentlemen  are  interested 

TOL.  III.  Q 


£x  parte 
Gbmuell 
and  oihen. 


806  CASES  IN  BANKRUPTCY. 

1843.        in  this  transaction  to  the  amount  of  60002.;  this  amount 

Ex  Mite  y^^  ^'^  *PP'y  **  *^®y  direct ;  on  our  account,  you  will 
^"■"^^  be  pleased  to  invest  the  remaining  S500/.,  with  an  ad- 
ditional sum  of  S500/.^  which  you  will  please  reimburse 
yourselves  by  drawing  upon  us.  You  will  transmit  the 
proceeds  to  China  to  the  address  of  Messrs.  Wm.  ft  7. 
Oemmell  d  Co.,  either  in  respondentia  or  purchases  of 
cotton,  on  our  account,  whichever  you  think  will  be 
most  to  our  advantage.  We  leave  this  entirely  to  your 
good  judgment,  as  results  of  former  transactions  have 
proved  satisfactory.  We  shall  dispatch  the  "  William 
ShancT'  to  your  address,  sailing  beginning  of  March, 
with  consignments   of  ours  and   others.      Remaining 

yours  respectfully, 

"  Boggs,  Taylor  &  Co." 

Messrs.  Oemmell,  Brothers  &  Co.  did  not  know  that 
Boggs,  Taylor  &  Co.  had  not,  agreeably  to  the  terms  of 
the  aforesaid  correspondence,  remitted  to  India  the  whole 
of  the  proceeds  of  the  two  bills,  until  after  the  bank- 
ruptcy of  BoggSf  Taylor  &  Co. 

Messrs.  Gemmell,  Brothers  &  Co.  at  the  same  time 
wrote  and  sent  a  letter  of  instruction  to  the  said  Messrs. 
B.  8c  A.  Hormcyee,  relative  to  the  5000/.  so  remitted 
to  them  on  account  of  Messrs.  Gemmell,  Brothers  &  Co., 
which  letter  was  sent  to  Boggs,  Taylor  &  Co.  to  be 
forwarded,  and  was  by  them  forwarded  to  Messrs.  HoT' 
majee,  together  with  the  last  mentioned  letter  and  bills, 
and  which  letter  was  as  follows : — 

'^  Messrs.  B,k  A,  Hormajeey  Bombay,  per  Overland 

Mail. 

"  Glasgow,  1st  February  1841. 

"  Gentlemen. — We  have  been  made  acquainted  vrith 
your  firm  by  our  friends  Messrs.  Boggs,  Taylor  8c  Co., 
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and  on  their  recommendation  entrust  to  your  manage-        1843. 
meot  the  enclosed  remittance,  consisting  of  the  first  of      ^^"^^ 
bills  drawn  by  the  Court  of  Directors  on  the  Bengal      Gwimell 

^  ^  and  other*. 

Treasury  for  Company's  rupees  51273.  14*  6^  as  par- 
ticularized at  foot.  The  object  of  this  transaction  is  to 
place  ftinds  in  the  hands  of  our  friends  Messrs.  TT.  &;  T. 
Gemmell  &  Co.,  China.  We  feel  disposed  to  leave  the 
management  of  this  transaction,  so  far  as  the  Indian  part 
of  it  is  concerned,  very  much  to  your  own  good  judgment, 
it  not  being  in  our  power  to  frame  instructions  to  meet 
all  contingencies,  particularly  in  the  present  uncertain 
state  of  our  relations  with  China ;  there  are,  however,  a 
few  points  with  which  it  will  be  well  to  make  you  ac- 
quainted, as  developing  our  views.  1st.  Dispatch  in 
having  the  funds  in  hands  of  W,  8c  T,  Gemmell  &  Co. 
at  as  early  a  date  as  possible,  for  transmission  to  us ;  to 
promote  which  you  will  of  course,  immediately  on  receipt, 
lend  the  enclosed  to  Calcutta  for  acceptance,  discounting 
the  same,  should  an  opportunity  offer  of  immediately 
sending  the  proceeds  into  China. 

''2nd.  We  are  not  disposed  to  run  any  risks  of  markets, 
by  shipments  of  cotton  or  opium  on  our  own  account. 

''  Srd.  The  most  satisfactory  mode  of  sending  on  the 
funds  would  be  advancing  von  consignments  of  cotton  or 
opium,  to  address  of  fF.  &  T,  Gemmell  &  Co. ;  the  latter, 
only,  if  its  import  into  China  is  legalized. 

''  4th.  In  the  event  of  such  consignments  not  being 
procurable,  we  should  wish  the  remittance  to  China  to 
be  in  bills,  if  possible,  secured  by  shipping  documents. 

''6th.  Should  you  find  it  would  be  secure  for  our 
interest,  that  the  fund  should  be  remitted  through  Madras 
or  Calcutta,  you  will  please  send  the  bills,  or  order  the 

q2 
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1843.        proceeds  to  be  paid  to  Messrs.  Parry  k  Co.  Madras,  or 
£x  parte       Messrs.  Bruccy  Shand  &  Co.,  Calcutta,  banding  them 
an?others      ^^'®  letter,  or  a  copy  of  it,  for  their  guidance* 

''6th*  Being  unaware  what  ports  may  be  opened  in 
China,  we  cannot  give  you  any  explicit  instructions  as  to 
the  address  of  our  firm,  but  we  presume  the  better  way 
will  be  for  you  to  address  your  dispatches  to  W.  k  T. 
Gemmellk  Co,  (late  of  Canton)  China;  of  this,  however, 
you  will  be  better  judges  than  we  can.  One  inducement 
for  us  to  place  this  operation  in  your  hands,  rather  than 
in  those  of  the  parties  who  have  previously  done  business 
for  us  in  Bombay,  is,  that  we  expect  to  induce  you  to 
engage  in  promoting  consignments  of  goods  and  vessels 
to  W.  k  T.  Gemmell  k  Co.  One  of  the  principles  upon 
which  we  conduct  our  business  is  reciprocity,  and  we 
will  be  quite  ready  to  make  it  an  object  to  you.  With 
tender  of  our  best  services  in  the  disposal  of  any  ship- 
ments, cotton,  &c.  you  may  make  to  the  Clyde,  against 
which  we  will  be  prepared  to  accept  your  drafts  at  the 
usual  date,  for  three-fourths  the  amount,  we  are.  Gentle- 
men, yours,  very  respectfully, 

*'  Gemmell,  Brothers  k  Co. 

"  We  send  the  present  through  Messrs  Boggs^  Toy 
lor  k  Co.,  for  them  to  enclose  the  bill. 

« 

"  Gemmell,  Brothers  k  Co." 
On  the  6th  February  IS41, Boffgs,  Taylor-SaCo.  wrote 
and  sent  to  Gemmell,  Brothers  k  Co.  a  letter,  of  which 
the  following  is  a  copy. 

*'  Londoo,  6th  Febraury  1841. 

^'  Dear  Sirs.--«By  Overland  Mail,  4th  inst.  we  forward 
first  of  enclosed  bills,  amount  5000/.  We  now  enclose 
second  and  third  under  separate  covers  to  your  address, 
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tnuting  the  transaction  may  turn  out  satisfactory.    We        1843. 

«n»«n.  &C-  E«  |»rte 

"  Boggs,  Tayhr  &  Co.  ^-^'i 
"  P.S.  Discount  on  SOOO/.,  twenty-nine  days,  19/.  17«.  M, 
We  haye  written  Messrs.  J9.  &  ii.  Hormajee  to  forward 
oar  50002.,  as  they  may  see  best  to  our  advantage,  either 
in  purchase  of  cotton  or  respondentia,  to  Messrs.  W.  & 
7.  GemmeU  &  Co.  China." 

The  eight  East  India  Company's  bills,  to  the  value  in 
the  whole  of  7500L,  which  were  so  remitted  by  Boggs, 
Taylor  &  Co.  to  Bombay,  enclosed  in  the  said  letter  of 
the  1st  February  1841 ,  duly  came  to  the  hands  of  Messrs. 
B.U,  A,  Homugee,  at  Bombay;  and  upon  receiving 
the  same,  the  said  Messrs.  Homuyee,  agreeably  to  the 
aforesaid  instructions  of  GemmeU,  Brothers  &  Co.  on 
that  behalf,  there  disposed  of  a  portion  of  the  said  bills, 
to  the  value  of  5000/.,  being  that  portion  of  the  said  bills 
which  had  been  appropriated  to  Messrs.  GemmeU,  Bro^ 
thers  &  Co. ;  and  such  proceeds  were  thereupon  duly 
remitted  by  Messrs.  Hormajee  to  said  W.  &  T.  Gem^ 
meU&Co.f  at  Canton,  by  whom  the  same  were  afterwards 
invested  in  the  purchase  of  goods  or  silks,  which  were 
sent  home  to  this  country,  consigned  to  Messrs.  Gem- 
meUj  Brothers  &  Co.,  of  Glasgow,  who  eventually  - 
received  the  said  goodb  or  bills,  or  the  value  thereof,  as 
their  returns  accordingly  ;  and  no  question  has  been 
raiied,  or  now  arises,  trith  respect  to  such  returns. 

Messrs  Boggs,  Taylor  &  Co.  did  not  remit  to  India 
the  full  sum  of  5000/.,  so  raised  or  advanced  for  their 
use  and  on  their  account  as  before  mentioned,  but,  with- 
out the  knowledge  of  GemmeU,  Brothers  &  Co.,  retained 
2S00/.J  part  thereof,  in  their  own  hands,  and  remitted 
the  remaining  moiety  thereof,  being  {he  residue  of  the 
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1843.  aforesaid  East  India  Company's  bills,  after  answering 
£z  parte  ^^^  before-mentioned  appropriation  in  favour  of  GemmM, 
^"othii.  brothers  &  Co.,  to  Messrs.  B.  &  A.  Harmajee,  their 
correspondents  and  agents  at  Bombay;  and  Messrs. 
Harmajee,  in  pursuance  of  the  instructions  contained 
in  the  foregoing  letter  of  Boggsy  Taylor  &  Co.  of  the 
4th  February  1841,  advanced  on  their  account  a  further 
sum  of  S500/.,  for  which  they  drew  bills  on  Boggs^  Tay* 
lor  &  Co. ;  thus  making  up,  with  the  value  of  the  said 
2500/.  of  East  India  bills,  the  full  sum  of  fiOOO/.,  which 
was  afterwards  invested  \>y  B,iL  A,  Hormajee^  in  pur* 
suance  of  the  instructions  of  Boggs^  Taylor  &  Co., 
partly  in  the  purchase  of  bills  of  exchange,  and  partly  in 
the  purchase  of  opium ;  both  of  which,  in  conformity 
with  the  said  correspondence,  were  consigned  to  W.&T. 
Gemmell  k  Co.  at  Canton,  to  be  realized,  and  the  pro- 
ceeds to  be  invested  in  other  bills  and  merchandise,  and 
the  returns  sent  home  to  this  country,  as  hereinafter  more 
particularly  mentioned. 

On  the  4th  March  1841,  Boggs,  Taylor  &  Co.  wrote 
and  sent  to  Messrs.  W.  &  T  Gemmell  &  Co.  of  Canton, 
the  following  letter : 

"  Per  Overland,  vik  Marseilles. 
«<  Messrs.  W.  8c  T.  Gemmell  8c  Co.  Canton. 

"  LottdoD,  OrMi  Wincbeiter  Stitet,  March  4tk  1841. 

**  Gentlemen. — We  have  the  pleasure  of  enclosing  a 
letter  of  introduction  from  our  friends  Messrs.  Oemmellp 
Brothers  &  Co.  of  Glasgow,  and  having  had  several  inter- 
views with  Messrs.  W.  8c  T.  Gemmell,  the  result  is,  we 
have  been  induced  to  make  consignments  to  your  house 
at  Canton  ;  our  present  shipment  from  this  country  is 
shirtings  per  Bewlah^  and  we  have  instructed  Messrs.  A 
8c  A.  Hormajee  to  forward  goods  or  bills  to  the  amouat 
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of  5000/.,  conjointly  with  5000/.  sent  by  Messrs.  Gem-        1843. 
«e//,  Brothers  &  Co.  of  Glasgow.   We  have  likewise  sent       j,^  ^^ 
shipments  per  William  Shandf  proceeds  of  which  if  de-     ^5'**'^^^ 
•irable  are  to  be  forwarded  per  William  Shand  to  your 
iddresB,  aa  we  are  completely  at  a  loss  what  instruction 
to  give  in  these  uncertain  times.     We  must  leave  this 
first  commencement  of  business  in  your  hands>  mention- 
ing, we  wish  to  avoid  silk  unless  best  Statlee  could  be 
laid  down  here  at  15s.  or  16«.    Teas  entirely  depend 
CD  the  exports  from  your  quarter ;  if  they  amount  to 
our  consumption  here,  we  should  not  like  them^  unless 
at  rates  from  Ad,  to  6</.  below  our  present  prices.    We 
enclose  you  prices,  being  yours  faithfully, 

"  Boggs,  Taylor  8c  Co." 
On  the  S5th  May  1841,  Messrs.  Boggs,  Taylor  8c  Co. 
sent  to  Messrs  Gemmell,  Brothers  &  Co.  at  Glasgow,  a 
bill  drawn  by  the  said  Messrs.  Bruce,  Shand  &  Co.  on 
them  Boggs,  Taylor  &  Co.  for  the  sum  of  1625/.,  to- 
gether with  the  following  letter: 

*'  Messrs.  Gemmell,  Brothers  &  Co.  Glasgow. 

'*  London,  2Sth  May  1841. 

^Gentlemen. — We  have  had  the  pleasure  of  seeing  your 
Mr.  Oemmell  at  our  office  here,  and  by  his  desire  we  en- 
close you  an  East  India  bill  on  us  for  1625/. ;  no  doubt 
Mr.  Gemmell  will  write  you  on  the  subject,  and  we  shall 
now  fully  depend  on  you  for  funds  to  meet  your  bill, 
due  Wednesday  June  2nd ;  and  may  we  request  your 
attention  to  have  the  cash  at  our  bankers  on  the  1st.? 
Repoirt  aaysj  money  will  be  plentiful  in  ten  days.  Sugar 
md  teas  rather  improving.    We  are,  &c., 

"  Boggs,  Taylor  &  Co." 
In  reply  to  the  last  mentioned  letter,  Boggs,  Taylor 
8i  Co.  received  from  Messrs.  Gemmell,  Brothers  &  Co« 
a  letter  of  which  the  following  is  a  copy : 


and  otben. 
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184S.  *'  Messrs.  Boggs,  Taylor  &  Co.,  London. 

fiTpIi  "  ^'"«^'^'  ^"^  ^*y  ^^*- 

CiEMMBLL  '<  Dear  Sirs* — We  last  addressed  you  on  the  SOth,  and 

have  since  received  your  favour  of  the  25th  instant, 
enclosing  bill  for  1625/.  Observing  that  your  accept- 
ance  for  5000/.  falls  due  on  2nd  proximOi  we  now  wiut 
upon  you  with  remittance  for  5808/.  15««  lldLj  which 
you  will  please  to  apply  to  payment  of  it,  and  against 
which  you  will  be  pleased  to  accept  our  drafts  on  you  for 
1000/.  and  2500/.,  as  per  memorandum  below.  We  are, 
dear  Sirs,  yours  very  truly, 

"  Gemmell,  Brothen  &  Co." 

1841  £       t.  d.       £     h   d. 

Bill  due  5th  October 2500    0  0 

129daysat5« 44    3  6    2456  16    6 

7thNoTember 1625    0  0 

162  days  at  5)  <"! 39  13  3    1585    6    9 

2Dd  December    1000    0  0 

187  days  at  5) 'lo 28    3  6      97116    6 

10  days  allowed  by  bank  on  bill  for  2500^  3    8  6 

Lessstamp 0  15  0            2  13  6 

5015  13    3 
Bill  on  Jones,  Uoyd  &  Co.  due  1st  July . .     2500    0    0 
Order  on  Sanderton  &  Co.  1st  June  ....     2508  15  10 
Premium  on  ditto,  20  days  at  5  *|o  •  •  ••  6  17    5 

5015  13    3 

'*  The  enclosed  bill  for  2500/.  we  will  thank  you  to 
return  accepted. —  G.  B,  tc  Co." 

Boggsy  Taylor  &  Co.,  on  the  5th  July  1841,  wrote  and 
sent  the  said  W.  8c  T.  Getnmell  of  Canton,  a  letter  of 
that  date,  which  (so  far  as  is  material)  was  as  follows : 

"  Dear  Sirs. — We  have  accounts  from  our  friends 
Messrs.  B.  k  A.  Hormajee^  having  forwarded  5000/. 
on  our  account  in  opium  and  bills.  We  trust  the  same 
have  got  safe  to  hand ;  but  from  the  uncertain  state  of  the 
affiiirs  in  China,  we  would  request  the  funds  should  be 


CASES  IN  BANKRUPTCY.  213 

sent  home  in  good  bills,  if  the  settlement  of  affairs  should       1 843. 
be  protracted.    This  you  would  be  better  judges  of  than       ^^  ^^^ 
ourselves.    Teas  should  and  must  be  laid  down  here      ^?*"'''' 

and  others. 

from  Is.  4d.  to  Is.  lOd.  good  congous.  You  will  see, 
from  all  late  sales,  how  difficult  it  is  to  raise  the  price ; 
eren  at  present  2s.  8d.,  with  small  stock  in  hand.  We 
would  not  like  to  be  kept  out  of  funds  longer  than  you 
can  see  your  way  of  making  remittances.  Silk  we  do 
not  like,  unless  exceedingly  low ;  it  is  not  usually  a  safe 
artide.'' 

Shortly  afterwards,  the  bills  remitted  to  Canton  on 
account  of  Boggs^  Taylor  &  Co.  were  realized  by  W.  & 
71  Qemmell  &  Co.,  and  the  proceeds  thereof  were  by 
them  invested  in  the  purchase  of  13  bales  of  raw  silk, 
and  by  them  shipped  on  board  a  vessel  called  the  Bew^ 
hk;  and  the  bill  of  lading  thereof  was  filled  up  to  order, 
and  by  indorsroent  was  ordered  to  be  delivered  to  Boggs, 
Taylor  &  Co.,  as  hereinafter  more  particularly  mentioned. 

In  reference  to  the  said  purchase  and  shipment  of 
silks,  W.  Ic  T.  Gemmell  8c  Co.  on  the  25ih  August 
1841,  wrote  and  sent  to  Boggs,  Taylor  &  Co.  a  letter, 
which  was  as  follows  : 

"  Macao,  24th  August  1841. 

'^  Your  esteemed  letters  of  4th  May  and  6th  June 
have  had  our  careful  attention,  and  we  beg  to  thank  you 
for  your  remarks  on  produce,  and  for  price  current  you 
aent  us.  We  notice  with  pleasure  that  you  have  written 
to  your  Bombay  and  Calcutta  correspondents  regarding 
transactions  to  this,  and  we  assure  you  that  our  best 
personal  attentions  and  superintendence  will  be  given  to 
working  favourable  results  to  any  consignments  they 
may  place  in  our  hands,  on  account  of  two  bills  of  ex- 
change received  from  Messrs*  B.  Sc  A.  Hormajee  in 


Esparto 

Gbmmbll 

UMloOi«n« 
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1843.        part  of  your  6000/.,  placed  at  Bombay,  say  doe  18th 

August  tt3846.  15.»  and  due  34th  ttl340.  86. 

Together 6187.  01 

Loss  1  ^lo  for  realizing  •    •    .    •        61.  87 

*518&  14 

We  now  hand  you  invoice  for  W* 

G.  T.  tV  bales  silk,  value    .    .  It5050.  50 

Balance  in  your  favour  84.  64 

^^  We  are  expecting  the  Bewlak  in  the  roads  every 
moment,  and  still  have  hopes  of  enclosing  bills  of  lading 
for  these  thirteen  bales ;  the  bill  of  lading  we  at  present 
have  signed  by  Captain  James,  includes  several  parcels 
of  silk  besides  W.  G.  T.  1  &  13,  the  Atalanta  is  said  to 
leave  for  Bombay,  at  3  per  maund ;  if  the  Bewlah  should 
not  arrive  in  time,  we  trust  you  will  not  have  any  incon- 
venience  in  effecting  insurance  without  them ;  she  was 
to  leave  Whampoa  for  this  SO  or  Slst,  being  quite  full> 
and  she  will  leave  this  for  London  about  S8th  instant- 
freight  of  silk  9/.  9s.  per  60  feet.  We  have  sent  you  this 
silk,  as  returns  for  the  bills,  under  the  strong  impres- 
sion that  we  could  not  better  promote  your  interest,  and 
on  its  realization  you  will  no  doubt  find  a  more  &voar- 
able  result  than  bills  on  London  at  6  and  4^.  8d.  per 
dollar,  the  present  exchange  (less  1  ^|o  for  bill  remit- 
tances.) From  the  arrangements  you  have  made  with 
our  Glasgow  friends,  we  would  suggest  that  the  proceeds 
of  this  remittance  might  be  applied  to  the  liquidation  oi 
any  bills  that  may  be  on  circulation  at  the  time  between 
your  good  selves  and  GemmeU,  Brothers  &  Co." 

In  the  months  of  February  and  June  1841,  the  said 
Gardner  Boggs^  who  then  also  carried  on  business  in 
the  town  of  Liverpool  in  his  own  name  alone,  consigned 
to  the  said  W.  &  T.  GemmM  k  Co.  at  Canton,  certain 
shipments  of  goods  amounting  in  all  to  the  value  of 
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1858/.  Ss.  2d.f  or  thereabouts,  by  two  ships  called  the        1843. 
Bewlah  and  the  Aretkusa.    On  the  28th  June  1841,  he      ^.^  ^^ 
wrote  and  sent  to  Gemmellf  Brothers  &  Co.  at  GlasgoWj      ^V^^i^^ 
aforesaid,  a  letter  which  was  as  follows : 

''  Dear  Sirs. — As  you  proposed  keeping  us  put  of  any 
cash  advances  on  our  shipments  to  your  house  in  China, 
I  DOW  draw  on  you  for  1500/.  on  the  shipment  per  Sa- 
ghaUtr  last  February,  and  Aretkusa,  which  draft  please 
vetam  accepted  payable  in  London.  As  I  put  it  in  the 
bill  against  the  above,  it  will  appear  a  transaction  of 
mine,  and  not  mixed  up  with  the  London  house.  Yours, 
ke^  Gardner  BogyeJ* 

"  Of  course,  Boggs  8c  Co.  will  put  you  in  funds  for  this 
draft,  it  being  understood  we  mutually  keep  each  other 
out  of  cash  advances  on  our  transactions  with  your  bouse 
in  China. — Boggsy  Taylor  8c  Co.  per  G.  Boggs" 

Enclosed  in  the  said  letter  of  the  S8th  June  1841, 
was  a  bill  of  exchange  dated  the  98th  June  1841,  drawn 
by  the  said  G.  Boggs  on  the  said  Gemrnell,  Brothers  & 
Cov  payable  six  months  after  date  for  1600/.,  and  at 
the  foot  or  comer  of  which  were  written  the  words  ^*  P« 
SttghaUer**  This  bill  was  as  follows : 
"  No.  896.     1500/.  Liverpool,  S8th  June  1841 . 

*'  Six  months  after  date  pay  to  the  order  of  myself,  in 
London,  Fifteen  hundred  pounds  sterling,  value  received^ 
**  Messrs.  Gemmellf  Brothers  k  Co.         P.  Saghalier. 

'*  Glasgow.  Gardner  Boggs* 

Written  across  **  At  Messrs.  Jones,  Lloyd  &  Co.,  Gem- 
mell,  Brothers  8c  Co." 

Indorsed  :-^^'  Gard.  Boggs* 

^  Pro  the  Liverpool  Union  Bank. 

'^  James  Lister,  Manager. 
**  Received  fi>r  Barclay,  Bevam  &  Co* 
''J.G.PhUlips:' 


and  otheiB. 
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1843.  The  last  mentioned  bill  for  1500/.  was  immediately 

^T^^^       on  the  receipt  thereof  duly  accepted  by  Gemmellf  Brth 
GfiMMSLi.      ther$  &  Co.,  who  in  the  course  of  a  few  days  thereafter 
returned  their  said  acceptance  to  the  said  6.  Boggs, 
enclosed  in  a  letter^  which  (so  far  as  is  material)  was  as 
follows : — 

"  G.  Boffgs,  Esq. 

Glugow,  29lh  Jvne  1841. 

Dear  Sir. — We  last  had  this  pleasure  on  the  9th,  and 
have  received  your  favour  of  the  ^th  instant,  endosing 
a  bill  for  1500/.  drawn  against  goods  per  SaghaUer^ 
which  we  return  accepted.  We  have  not  yet  received 
invoice  of  those  goods,  and  we  will  accordingly  feel 
obliged  by  your  sending  us  a  copy  of  it  at  your  con- 
venience.    We  are,  &c* 

"  GemmeU,  Brothers  &  Co." 

In  another  letter  dated  28th  June  1841,  and  sent  to  the 
said  GemmeU,  Brothers  &  Co.,  after  enclosing  bills  of 
lading  for  woollens  and  twist  shipped  per  Arethtisa,  and 
consigned  to  the  Canton  house,  G.  Boggs  expressed 
himself  as  follows; — "On  this  and  the  SaghaKer  I 
provided  insurance.*' 

On  the  Srd  July  1841,  the  said  G.  Boggs  in  a  letter 
to  the  said  GemmeU,  Brothers  &  Co.,  says : — "  You  have 
received  a  copy  of  invoice  of  the  shipment  per  Bewlak, 
and  in  the  course  of  a  post  or  two  shall  send  you  that 
per  Arethusa,  being  very  busy  to  day  with  our  overland 
despatches. — G.  Boggs.  The  insertion  of  SaghaUer 
was  a  mistake." 

No  shipment  of  goods,  consigned  to  the  said  Canton 
house,  was  ever  in  fact  made  by  the  said  G.  Boggs,  by 
the  ship  called  the  SaghaUer;  and  in  speaking  in  his 
letters,  and  particularly  in  bis  said  letter  of  the  ^tb 
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June  1841^  of  a  shipment  by  the  Saghalier^  the  said        1843. 
G.  Boggs  referred  to^  and  meant  to  designate,  a  shipment       y^  ^^^ 
which  he  had  made  by  said  ship  Bewlah.  and  he  substi-      ^V^^^^^ 

J  tr  ^  and  otliere. 

toted  the  name  of  the  iSo^Aa/ter  inadvertently  and  through 
mistake  for  the  Bewlah  ;  which  mistake  he  stated  and 
corrected,  as  well  in  the  postcript  to  his  said  letter  of  the 
3rd  July  1841,  as  in  another  letter  which  he  wrote  and 
sent  to  the  said  GemmeU^  Brothers  &  Co.,  some  time 
before  his  said  letter  of  the  28th  June  1841,  and  wherein 
he  expressed  himself  as  follows: — ''It  was  by  the  Bewlah, 
and  not  by  the  Sctgliolier,  that  the  shipment  of  goods  was 
forwarded  to  your  house  in  China,  and  in  case  of  their 
having  been  mislaid,  I  forward  you  particulars  again, — 
G.  Bogger 

On  the  27th  October  1841,  6r.  Bogge  sent  from 
Liverpool  to  Gemmell,  Brothers  tc  Co.,  another  bill  of 
exchange  for  1000/.,  dated  the  27th  October  1841, 
drawn  on  Gemmeliy  Brothers  &  Co.,  and  payable  four 
months  after  date,  enclosed  in  a  letter  which  was  as 
follows : — 

Dear  Sirs. — I  return  you  draft  for  2400/.  which  I 
replaced  with  the  2000/. ;  the  former  was  used  as  a  loan 
through  the  Bank  of  England,  and  I  could  only  lift  it 
the  other  day.  I  now  enclose  you  my  draft  at  eleven 
months  for  1000/.,  which  have  the  goodness  to  return 
in  course,  and  the  particulars  shall  be  handed  to  you 
next  week.  I  am  still  in  advance  on  goods  shipped  to 
jour  house  in  Canton,  and  intend  making  a  further  ship- 
ment, as  I  presume  from  what  you  say,  we  may  calculate 
on  sharp  returns  from  Mr.  Harher. — Yours  &c., 

"  G.  Boggs."" 

In  reply  to  this  letter,   Gemmell,  Brothers  &  Co., 


and  othen. 
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1848.       wrote  and  sent  to  the  said  G.  Boggs  a  letter  which  was 
«      _,        as  follows : 

£i  parte 

OsMUBLL  *'  Glasgow,  asth  October  1841. 

''Dear  Sir,«^We  last  had  this  pleasure  on  the  11th 
ultimO)  and  have  since  received  your  favour  of  27th 
instanti  enclosing  our  bill  to  Messrs.  Boggs,  Taylor  & 
Co*  for  S400/.,  and  your  draft  upon  us  for  1000/.|  the 
latter  of  which  we  now  return  duly  accepted.  We  are 
glad  to  observe  that  you  are  making  a  further  shipment 
to  our  friends  in  China^  and  will  feel  obliged  by  your 
sending  us  copy  invoice  when  it  is  completed.     We  are, 

Gemmelh  Brothers  &  Co." 

And  together  with  this  letter,  Messrs.  Oemmellf  Bro* 
thers  &  Co.|  sent  to  G.  Boggs  at  Liverpool  their  accept- 
ance as  therein  mentioned  for  1000/. 

The  goods  so  shipped  by  G.  Boggs  on  board  the 
vessel  called  the  Bewlah,  which  was  a  vessel  which  had 
been  chartered  by  Gemmell,  Brothers  &  Co.,  both  for 
her  outward  and  homeward  voyage,  duly  arrived  at 
Canton,  and  were  there  sold  by  W,  &  T.  Gemmell  &  Co., 
and  the  proceeds  of  such  sale  were  by  them  invested  in 
the  purchase  of  a  quantity  of  tea,  which,  together  with 
the  said  bales  of  silk,  was  shipped  on  board  the  said 
ship  Bewlah  for  London,  and  consigned  to  Boggs,  Taylor 
&Co. 

With  reference  to  the  proceeds  of  the  said  shipment 
of  goods  to  Canton  by  the  Bewlah,  and  the  investment 
and  remittance  of  such  proceeds  in  tea  as  aforesaid, 
W.  &  r.  Gemmell  8c  Co.,  in  their  aforesaid  letter  of  the 
24th  August  1841,  wrote  to  said  Boggs,  Taylor  &  Co., 
as  follows : — **  The  40  bales  grey  shirting,  ex  Bewlah, 
have  been  sold  to  S80  short  price,  which  is  now  about 
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20 per  cent  more  than  present  value  in  Canton;  such  is        ^^^^- 
tfae  very  bad  state  of  business  there.    We  think  you  will       £x  parte 
be  interested  in  the  teas  per  Bewlah,  and  that  you  had     tnd'otbora. 
better  insure  to  the  extent  of  5200/.    We  beg  to  refer  you 
to  local  papers  aforesaid,  and  to  what  our  Glasgow  friends 
will  write  you,  as  we  are  very  much  engaged  for  the 
Atalanta.    Freight  on  teas,  9/.  per  50  feet. 

(Signed)     W.  &  T.  Oemrnell  &  Co. 

The  bill  of  lading  of  the  said  teas  was  in  the  following 
film :  **  Shipped  in  good  order  and  well  conditionedi 
by  W.  &  T.  Omnmell  &  Co.  of  Canton,  in  and  upon  the 
good  ship  called  the  Bewlah,  whereof  is  master  for 
the  present  voyage  Daniel  James^  and  now  riding  at 
anchor  in  the  Canton  river,  and  bound  for  London, 
167  chests,  and  60  half  chests  Hyson  tea,  being  marked 
sad  numbered  as  in  the  margin,   and  are  to  be  deli-  w.  &  T.  o. 
vered  in  the  like  good  order  and  well  conditioned  at  the  65.100  chetu 
•foresaid  port  of  London,  the  act  of  God,  the  Queen's  qs-^^^SSu* 
enemies,  and  all  and  every  other  dangers  and  accidents  ^^^^^ff^^' 
of  the  seas,  rivers  and  navigation,  of  whatever  nature  or    ^^^^  Hjion. 
kind  excepted,  under  order.    Freight  for  the  said  teas 
to  be  paid  to  the  charterers  at  the  rate  of  9/.  per  ton  of 
SO  cubic  feet,  with  primage  and  average  accustomed. 
In  witness  whereof,  the  master  or  purser  of  the  said  ship 
hath  affirmed  to  6  bills  of  lading,  all  of  the  tenor  and 
date,  the  one  of  which  5  bills  being  accomplished,  the 
other  4  to  stand  void.     Dated  in  Canton,  18th  August 
1841,  contents  unknown.    (Signed)    Daniel  James." 

Five  parts  of  the  said  bills  of  lading  as  therein  men- 
tioned were  signed  by  Daniel  James,  the  master  of  the 
said  ship  Beulah,  and  were  indorsed  by  the  said  W.  &  T. 
Ckmmell  &  Co.  as  follows : — **  Deliver  to  the  order  of 
Messrs.  Boggs,  Taylor  &Co.^  W.k  T.  Oemrnell  k  Co.*' 


and  others. 
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18id.  The  bills  of  lading  of  the  bales  of  silk  so  shipped  and 

^^       consigned  by  ihe  Bewlah  to  Boggs^  Taylor  k  Co.,  was, 
9.V^^^^^      mutatis  mutandis,  in  the  same  form  as  the  said  bill  of 
lading  of  the  teas,  except  as  to  marks  and  numbers;  and 

5  parts  thereof  were  in  like  manner  signed  by  the  said 
master,  and  indorsed  by  TF  &  71  Oemmell  k  Co.  to  the 
said  Boggs^  Taylor  &  Co. 

The  said  teas  having  been  accordingly  shipped  on 
board  the  Bewlah  by  W.  &  T.  Gemmell  &  Co.,  under 
the  circumstances  above  stated,  together  with  the  said 
13  bales  of  silk,  and  consigned  to  the  said  Boggs, 
Taylor  &  Co.,  of  London,  the  Bewlah  sailed  from  China 
some  time  in  or  about  the  month  of  September  1841,  and 
proceeded  on  her  voyage  to  London. 

In  order  to  provide  funds  for  the  payment  of  the  bill 
of  exchange,  which  was  drawn  by  Gemmell,  Brothers 

6  Co.  on  Boggs,  Taylor  &  Co.  for  5000/.,  payable  six 
months  after  date,  Gemmell,  Brothers  &  Co.,  on  the  31st 
July  1841,  drew  two  several  bills  of  exchange  on  Boggs, 
Taylor  &  Co.,  one  of  which  was  for  3000/.,  payable  at 
six  months  from  the  9th  July  1841,  and  the  other  for 
2000/.,  payable  at  six  months  from  the  said  31st  July 
1841,  being  the  respective  dates  thereof,  and  sent  the 
last-mentioned  of  the  said  bills  to  Boggs,  Taylor  &  Co. 
for  acceptance,  who  accepted  the  same  on  the  receipt 
thereof;  and  at  the  same  time  Gemmell,  Brothers  &  Co. 
wrote  to  and  requested  Boggs,  Taylor  &  Co.  to  accept 
the  former  of  the  said  bills  on  presentation,  which 
Boggs,  Taylor  &  Co.  accordingly  did. 

On  the  said  31st  July  1841,  Gemmell,  Brothers  &  Co., 
having  procured  the  said  bills  to  be  both  discounted, 
remitted  the  proceeds,  amounting  to  4874/.  9^.  8d.,  to 
Boggs,  Taylor  &  Cot,  together  with  a  letter  and  state- 


and  othpn. 
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mentof  account  in  writing,  which  were  respectively  as        lS4d. 
follows ;  (that  is  to  say),  v^^^ 

Kx  parte 
"  Glasgow,  31st  July  1841.  9A^^^^1± 

"  Dear  Sirs.— We  addressed  you  on  the  28th  instant, 
and  have  not  since  had  the  pleasure  of  hearing  from 
you.  In  provision  for  your  acceptance  to  us  for  5000/. 
dae  2nd  prox.,  we  now  hand  you  Western  Bank  dratl 
for  4874fl.  9s.  8d.,  being  proceeds  as  per  memorandum 
below  of  our  drafts  on  you  at  six  months,  from  9th  inst., 
for  SOOO/.,  and  31st  inst.  for  2000/. ;  the  latter  of  these 
bills  we  enclose,  and  will  feel  obliged  by  your  returning 
it  us  accepted,  and  the  former  you  will  be  pleased  to 
accept  on  presentation.  Should  it  happen,  however, 
that  you  have  already  sent,  or  can  on  receipt  of  this 
tend,  us  Calcutta  bills  in  place,  we  will  thank  you  to 
return  the  enclosed  draft  unaccepted,  its  place  being 
supplied  by  bills  from  India. 

"  (Signed)        Gemmell,  Brothers  &  Co." 

£      t.    d.      £      s.    d. 
Bill  due  Jaosary  I3th,  1842 3000    0    0 

Discount.  105  days,  at  5}  o""    74  11     9 

—————    2926    8    3 
Bill  due  February  3rd,  1842 2000    0    0 

Discount,  187,  at  Sio/" 56    7  11 

1943  12  11 

£4869    1     2 

Add  10  days  on  £4876  :  9s.  8r/ 6  13    6 

Lew,  stamp 1     5    0 

5    8    6 

£4874    9    8 
July  31st.— Bill  on  Jonet,  Uinfd  &  Co.,  at  30  days  ..  £4874     9    8 

While  the  Bewlah  was  still  at  sea  on  her  homeward 
Yoyage,  and  on  or  about  14th  December  1841,  William 
Gemmell  wrote  and  sent  to  the  said  Boggs^  Taylor  & 
Co.  a  letter,  of  which  the  following  is  a  copy : — 

VOL.  HI.  R 
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^^^  "  Messrs.  Boffffs,  Taylor  &  Co. 

£x  parte  "  ^^*H^^»  ^^^^  December  1841. 

andothcni  "  DesLT  Sirs. — We  addressed  you  on  the  8th  instant, 

since  which  we  have  not  had  the  pleasure  of  hearing 
from  you;  and  with  reference  to  the  communication 
made  to  us  yesterday  by  your  Mr.  Boggs^  we  now  write 
to  request  you  will  have  the  goodness  to  send  us  down, 
by  return  of  post,  the  policy  of  insurance  on  the  silks 
coming  forward,  per  Bewlah,  from  Canton.  The  bill  of 
lading  for  this  silk  will  of  course  be  handed  over  to  us 
when  it  comes  forward,  we  giving  up  cancelled  a  cor- 
responding amount  of  your  acceptances  to  us.  It  was 
our  intention  to  return  you  enclosed  your  acceptance  for 
1000/.,  due  3rd  May,  which  we  have  not  negotiated,  but 
on  further  consideration  we  have  resolved  to  retain  it  for 
the  present. 

''  (Signed)        GemmeU,  Brothers  &  Co." 
Not  having  received  any  reply  to  this  letter,  the  said 
Messrs.  GemmeU,  Brothers  &  Co.  wrote  and  sent  a 
letter  to  the  said  Messrs.  Boggs,  Taylor  &  Co.,  of  which 
the  following  is  a  copy : 

"  Messrs.  Boggs,  Taylor  &  Co. 

«  Glasgow,  20th  December  1841. 

'^  We  addressed  you  on  the  14th  inst.,  and  are  sur- 
prised at  not  having  heard  from  you  in  reply.  We  now 
again  request  you  will  have  the  goodness  to  send  us 
down  the  policy  of  insurance  on  the  silk,  per  Bewlah, 
from  Canton,  or  inform  us  if  the  insurance  has  not  been 
paid,  for  that  if  so,  wc  may  arrange  about  payment  to 
the  company  to  whom  you  gave  the  order,  whose  name 
you  will  please  acquaint  us  with ;  requesting  you  will  do 
so,  as  the  favour  of  replying  to  this  in  course. 

''  (Signed)         GemmeU,  Brothers  &  Co.'* 
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On  the  18th  December  the  firm  of  Boggs,  Taylor  &        1843. 
Co.  stopped  payment.  ^^^ 

On  the  26th  December  1841,  the  said  Wm.  Gemmell     f^nS*™. 
recei?ed  a  letter  from  the  said  Mr.  Taylor j  of  which  the 
following  is  a  copy : — 

*'  JLondoD,  December  23,  1841. 

"  Dear  Sir. — Your  letter  of  the  20th  inst.  is  before  me« 
I  have  just  returned  from  Cheltenham,  where  obligation 
took  me,  and  lose  no  time  in  answering  your  letter.  In 
taking  a  glance  at  our  transactions,  I  should  certainly 
say  all  proceeds  from  China  should  go  to  you,  and  any 
balance  on  goods  should  go  to  the  creditors,  as  these 
goods  are  especially  against  the  bills  accepted  both  by 
you  and  us.  And  as  I  have  only  time  to  save  the  post, 
I  will  write  to-morrow,  and  endeavour  to  do  every  thing 
possible  for  your  interest ;  but  things  done  in  a  hurry 
often  don't  succeed.  Rely  on  myself  and  partners  at- 
tending to  your  interest.  A  short  career  ours, — two 
years.  "  (Signed)        Wm.  Tayhtr 

Immediately  afler  the  time  when  the  firm  of  Boggs^ 
Taylor  &  Co.  stopped  payment,  Mr.  George  Broom,  an 
accountant,  was  employed  to  investigate  their  accounts 
and  affairs,  and  he  accordingly  proceeded  to  do  so ;  and 
a  circular  was  addressed  and  sent  by  the  said  firm  to 
their  creditors,  informing  them  of  such  failure,  and 
convening  a  meeting  of  their  creditors,  which  was  ac- 
cordingly held,  and  a  committee  was  then  appointed  to 
inspect  and  direct  their  afiairs  until  their  accounts  could 
be  completely  made  up  ;  and,  in  the  meantime,  the 
several  members  of  the  firm  were  required,  by  a  letter 
written  by  Messrs.  on  behalf  of  some 

of  the  creditors  of  the  said  firm,  to  pledge  themselves 
not  to  give  preference  to  any  of  their  creditors ;  and 

r2 
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1843.        the  several  members  of  the  firm  gave  such  pledge  ac- 
Ex  parte       cordingly. 

anrothwi.  ^^^y  ^^^^y  ^^  ^^^  month  of  January  1842,  the  said 
William  Gemmell  being  then  in  London,  and  being 
aware  that  the  said  return  shipments  of  goods  and  teas 
on  board  the  Bewlah  were  then  on  their  homeward 
voyage,  and  might  in  the  course  of  a  few  weeks  arrive  in 
the  Thames,  again  applied  to  Boggs^  Taylor  &  Co.  to 
have  the  policy  of  insurance  which  they  had  effected  on 
the  said  several  shipments  given  up  to  him ;  and  on  the 
5th  or  6th  January  the  said  policy  was  delivered  to  him 
by  the  said  William  Taglor,  after  the  following  indorse* 
ment  had  been  made  thereon  by  the  said  William  Tay- 
lor in  the  name  of  the  said  firm,  that  is  to  say,  '*  In 
event  of  loss,  pay  to  Messrs.  Gemmell,  Brothers  &  Co., 
or  order,"  signed  ^^Boggs,  Taylor  &  Co."  The  said 
policy  was  thereupon  handed  by  the  said  W.  Gemmell 
to  the  firm  of  A,  A.  Gower,  Nephews  8c  Co.^  who,  as 
the  London  agents  of  Gemmell,  Brothers  8c  Co.,  imme- 
diately took  the  policy  to  the  office  of  the  General  Mari- 
time Insurance  Company  (being  the  insurance  company 
with  whom  such  insurance  had  been  effected,)  and  paid 
the  premiums  that  were  then  due  thereon,  and  at  the 
same  time  procured  the  policy  to  be  indorsed  over  to 
Gemmell,  Brothers  8c  Co.  by  the  insurance  company  by 
an  indorsement,  which  was  as  follows,  (that  is  to  say), 
''  In  case  of  loss,  the  same  to  be  paid  to  Gemmell,  Bro* 
thers  &  Co.  For  the  General  Maritime  Assurance  Com- 
pany, R.  M.  Raikes,  Secretary." 

One  part  of  each  of  the  said  bills  of  lading  for  the 
entire  cargo  of  the  Bewlah  was  sent  by  W.  8c  T  Gemmell 
&  Co.  from  China,  by  overland  mail  through  India  to  the 
said  firm  of  Gemmell,  Brothers  &  Co.  at  Glasgow,  who 
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received  the  same  on  the  12th  January  1842  ;  but  W.  &  1843. 
71  Gemmell  never  were  directed^  or  in  any  manner  autho-  ^^  ^J^^ 
rized,  by  Boggs,  Taylor  &  Co.  to  send  to  Gemmell^  ,^5""^. 
Brothers  &  Co.  any  of  the  bills  of  lading  so  as  afore- 
said indorsed  to  Boggs,  Taylor  &  Co.  On  the  13th 
January  1842,  William  Gemmell  cancelled  the  said  in- 
dorsement to  BoggSy  2'aylor  k  Co.  on  each  of  the  said 
bills  of  lading  so  received  at  Glasgow,  and  delivered  the 
same  to  tlie  said  A.  A.  Gower,  Nephews  k  Co.  in  London, 
in  order  that  the  said  shipment  might  be  received  and 
taken  possession  of  by  ^.  A.  Gower ^  Nephews  8c  Co. 
as  the  agents  and  on  behalf  of  the  said  firm  of  Gemmell, 
Brothers  &  Co.  But  when  William  Gemmell  so  can- 
celled such  indorsement,  he  had  no  authority  whatever 
from  the  firm  ofBoggs,  Taylor  &  Co.,  or  any  one  acting 
OD  their  behalf,  either  to  cancel  or  alter  the  same. 

About  the  3rd  February  1842,  the  said  ship  Bewlah 
arrived  off  Brighton,  where  she  landed  and  posted  her 
letters  and  papers,  and  then  proceeded  on  her  voyage  to 
the  Thames,  and  reached  St.  Katherine's  Dock  on  Mon- 
day, the  7th  February  1842. 

On  the  same  day,  A»  A.  Gower,  Nephews  &  Co., 
having  been  apprized  of  her  arrival,  entered  the  said  ship- 
ments of  silks  and  teas  in  their  name  at  the  Custom  House, 
and  on  the  9th  of  the  same  month  they  obtained  posses- 
sion of  the  silks,  on  production  of  the  bill  of  lading 
thereof  so  indorsed  to  them  as  aforesaid.    The  right  to 
the  possession  of  the  said  teas  and  silks  having  been 
disputed,  on  behalf  of  the  general  creditors  of  Boggs, 
Taylor  &  Co.,  Messrs.  A.  A.  Gower,  Nephews  k  Co. 
were  not  allowed  to  take  possession  of  the  teas,  until  they 
had  given  an, indemnity,  which  they  accordingly  did,  to 
the  owners  of  the  ship;  and  thereupon,  on  the   15th 
Febmary  1843,  the  teas  were  delivered  to  and  landed 
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1843.       by  A.  A,  Gawer,  Nephews  &  Co.,  who  immediately  took 
£z  parte      possession  of  the  same. 

^I'Xi  '^^^  ^^^'^  ^f  ^^^  8"^^s  ^<^^e  sold  by  A.  A.  Gawer, 
Nephews  &  Co.  on  the  16th  March  1848,  and  pro- 
duced the  sum  of  1230/.  4«.  6d. ;  and  part  of  the  teas 
were  sold  by  A,  A,  Gower,  Nephews  &  Co.  on  the  4th 
of  the  said  month,  and  the  residue  thereof  on  the  2d 
June  184S,  and  produced  together  the  net  sum  of 
ISOli  Is. 

On  the  1st  March  I84S,  Messrs.  Boggs,  Taylor &Co. 
committed  an  act  of  bankruptcy,  and  on  the  2nd  March 
184^  a  fiat  in  bankruptcy  was  issued  against  them,  and 
William  Pennell  is  the  official  assignee,  and  JR.  King, 
M.  M.  Daniel,  and  David  Bellhouse,  are  the  creditors' 
assignees. 

On  the  17th  September  1842  the  assignees  commenced 
an  action  in  the  Court  of  Queen's  Bench  against  Messrs. 
A.  A.  Gower,  Nephews  &  Co.  for  the  recovery  of  the 
sum  of  1278/.  &.,  being  the  proceeds  of  the  silks,  and 
the  sum  of  1359Z.  9s,  6(2.,  being  the  proceeds  of  the 
teas. 

The  shipment  of  opium,  which  had  been  consigned 
from  India  on  account  of  JBoggs,  Taylor  k  Co.  to  Messrs. 
W.  &  T.  Gemmell  of  Canton,  afler  having  been  held  by 
them  for  a  considerable  time  on  hand,  was  eventually  sold 
by  them,  and  on  the  3rd  January  1842,  W.  &  T.  Gemmell 
&  Co.  transmitted  to  Boggs,  Taylor  &  Co.  a  bill  of  ex- 
change for  the  sum  of  800/.,  being  part  of  the  proceeds 
of  the  sale,  and  on  the  day  of  following,  they 
remitted  to  Boggs,  Taylor  &  Co.  another  bill  for  the 
sum  of  3111Z.  10«.  2d.,  being  the  balance  which  they  had 
received  on  account  of  the  opium. 

With  reference  to  such  remittances,  Messrs*  W.  &  T. 
Gemmell  8c  Co.  of  Canton  sent  with  the  first  of  such  bills 
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of  exchange  to  Boggs,  Taylor  &  Co.  a  letter  of  which 
the  following  is  an  extract : — 

"  Macao. 

"  Mr.  H.  Rustoujee  is  about  visiting  Bombay,  from 
his  own  account  of  your  50  Malava  bills  of  exchange^ 
P.  Larhenson :  P.  Larkenson  &  Co.  London,  in  favour 
of  H.  Rustotyee  at  six  months'  sight  1000/.  at  Bs.  per 
4000.  To  cover  our  outlay  for  freight  and  insurance, 
we  have  caused  the  above  sum  to  be  divided  in  two  bills, 
one  for  2001.  and  the  other  for  800/. ;  the  latter  we  now 
enclose  in  your  favour,  and  for  which  we  debit  you  in 
account  current  800/. 

"  @  Ss.  Ex  3200 

Commission  on  Remittance, 
1  ^0  32, . .  S.3232  :  0  :  0 

''And,  from  your  arrangement  with  Gemmell,  BrO' 
tkers  &  Co.,  we  beg  to  suggest  that  the  amount  of  this 
bill  may  be  applied  to  the  liquidation  of  any  bill,  that  may 
be  on  circulation  between  you  and  them.  We  remain,  &;c, 

"  W.  &  T.  Gemmell  &  Co." 

Thomas  Gemmell  died  some  time  in  the  month  of 
January  1842,  and  all  his  interests  in  the  firm  of  Gem- 
mellf  Brothers  &  Co.  are  now  vested  in  W»  Gemmell,  and 
W.  L.  M'Phum,  his  surviving  partners. 

The  acceptances  which  Gemmell,  Brothers  k  Co.  gave 
to  G.  Boggs,  amounting  together  to  the  sum  of  2600/., 
were  not  provided  for  by  G.  Boggs,  and  were  not  re- 
newedj  but  on  coming  to  maturity  were  taken  up  and 
paid  by  Gemmell,  Brothers  k  Co. 

The  bankrupts  having  stopped  payment,  prior  to  the 
time  when  the  two  bills  of  exchange  before  mentioned 
for  the  sums  of  3000/.  and  2000/.  respectively,  and 
dated  the  9th  and  31st  July  respectively,  came  to  matu- 
rity, Messrs.  Gemmell,  Brothers  k  Co*  were  in  conse- 


1843. 


£z  parte 
Gbmmxll 
and  others. 
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1843.  quence  thereof  compelled  to  pay^  and  in  fact  paid,  the 
£z  parte  AiDOunt  of  these  bills.  On  making  up  the  accounts  by 
aod^otben.  Gemmell,  Brothers  k  Co.  between  themselves  and  the 
said  bankrupts  up  to  the  31st  December  1842,  it  ap- 
peared, as  Gemmell,  Brothers  &  Co.  alleged,  that  there 
was  due  from  the  said  bankrupts  at  the  time  of  their 
bankruptcy  to  Messrs.  Gemmell,  Brothers  &  Co.,  reck- 
oning the  amount  of  the  former  acceptances  for  which 
Messrs.  Gemmell,  Brothers  &  Co.  were  liable,  the  sum 
of  4887/.  I3s.5d. 

Gemmell,  Brothers  &  Co.  have  since  the  bankruptcy 
paid  a  further  sum  of  48/.  1^.  6d.  for  the  insurance  of  the 
silks  coming  home,  and  they  have,  in  addition  to  such 
sums,  also  paid  the  said  two  acceptances  given  by  them 
in  favour  of  the  said  G.  Boggs,  amounting  to  the  sum 
of  2500/.  each  ;  and  they  have  also  paid  on  his  account 
the  sum  of  11/.  for  premiums  and  bank  commission, 
together  with  a  sum  of  58/.  &.  6e?.  for  insuring  on 
their  homeward  voyage  the  said  teas  by  the  Bewlah, 
making  in  the  whole  an  aggregate  sum  of  2568/.  Ss,  6c/., 
together  with  an  arrear  of  interest. 

On  the  21st  January  1843,  William  Gemmell  and 
WUliam  Lynn  M^Phum,  being  the  surviving  partners 
of  Thomas  Gemmell,  deceased,  and  Robert  Frederick 
Gower,  Abel  Lewis  Gower,  Gregory  SedU  Walters 
and  Edwin  Gower,  preferred  their  petition  to  the  Court 
of  Review,  and  thereby  stated,  among  other  things,  to 
the  efiect  hereinbefore  stated,  and  prayed,  among  other 
things,  that  it  might  be  declared,  that  the  said  firm  of 
Gemmell,  Brothers  &  Co.  were  entitled  to  a  lien  upon 
the  proceeds  of  all  remittances  and  returns  made  by  the 
said  firm  of  W.  &  T.  Gemmell  &  Co.  at  Canton  to  the 
said  firm  of  Boggs,  Taylor  &  Co.,  in  respect  of  the  pro- 
ceeds of  the  said  bills  and  opium,  and  also  of  the  said 
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shipments  made  by  the  said  G.  Baggs;  and,  in  particulari        ^  ^^^* 

that  it  might  be  declared  that  the  said  firm  of  Gemmellj       £,  parte 

Brothers  &  Co.  were  entitled  to  such  a  lien  upon  the     and'orhere. 

aforesaid  sum  of  1278/.,  being  the  proceeds  of  the  said 

silks,  and  upon  the  said  two  several  bills  of  exchange 

for  800/.  and  3111/.  IO5.  2(/.,  and  the  proceeds  thereof, 

for  the  amount  of  their  advances  to  the  said  Boggs, 

Taylor  8c  Co.,  in  respect  of  the  said  Boggs,  Taylor 

k  Co.'s  moiety  of  the  said  transaction  and  adventure, 

and  also  upon  the  proceeds  of  the  said  teas,  so  far  as  the 

same  would  extend,  for  the  amount  of  their  aforesaid 

advances  to  the  said  G.  Boggs;  and  that  accounts  might 

be  taken  of  what  was  due  to  the  petitioners,  and  that 

the  assignees  might  be  restrained  from  prosecuting  the 

said  action  at  law. 

The  petition  came  on  to  be  heard,  and  was  argued  on 
the  20th  February  1843,  when  the  Court  of  Review 
reserved  its  judgment  on  the  matters  in  the  petition,  but 
refused  to  restrain  the  assignees  from  prosecuting  the 
action  at  law,  on  the  assignees  undertaking  to  stay  exe- 
cution if  they  should  recover  judgment  in  such  action. 

On  the  25th  of  February  1843  the  action  came  on  for 
trial  at  Guildhall,  before  Lord  Denman  and  a  special 
jury,  when  a  verdict  was  given  for  the  plaintiffs  in  the 
action,  subject  to  a  special  case,  with  liberty  for  either 
party  to  turn  it  into  a  special  verdict. 

The  petition  was  again  mentioned  before  the  Court  of 
Review  on  the  1st  and  Srd  of  March  1843,  when  all 
parties  submitted  all  questions  respecting  the  matters  of 
the  said  petition,  and  also  the  disposal  of  the  action  at 
law,  and  the  costs  thereof,  to  the  jurisdiction  of  the  Court, 
to  be  subject,  however,  and  without  prejudice,  to  the 
right  of  afterwards  appealing,  by  way  of  special  case,  if 
either  of  the  parties  should  be  so  advised. 
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1843.  The  Courty  after  having  taken  time  to  consider  its 

£z  parte  judgment,  by  an  Order  dated  6th  March  184i3,  declared 
and'odunnL  ^^^^  ^®  petitioners  respectively  did  not  before,  or  by 
means  of,  the  alteration  made  upon  the  bills  of  lading, 
acquire  any  lien  upon  the  consignments  or  remittances 
from  China  made  to  the  said  bankrupts,  as  in  the  said 
petition  also  mentioned,  or  any  interest  of  that  nature. 
And  it  was  ordered,  that  the  said  petitioners  should 
account  for  and  pay  over  to  the  said  assignees,  (to  be 
by  them  applied  as  part  of  the  estate  of  the  said  bank- 
rupts), all  monies  received  by  them  the  said  petitioners, 
in  respect  of  any  such  consignments  or  remittances.  And 
that  the  said  petitioners  should  pay  to  the  said  assignees 
their  costs  of  and  incidental  to  the  said  action,  PetmeU 
and  others  v.  Gower.  and  others,  up  to  and  inclusive  of 
the  18th  February  last,  when  taxed  by  the  proper  officer. 
And  the  said  assignees  were  to  be  paid  out  of  the  estate 
of  the  said  bankrupts,  when  so  taxed  by  the  proper  offi- 
cer, all  such  costs  of  the  said  action  as  were  not  thereby 
ordered  to  be  paid  to  them  by  the  said  petitioners  and 
their  (the  assignees)  costs  of  and  incidental  to  the  said 
petition. 

The  question  is,  whether^  upon  the  facts  hereinbefore 
stated,  the  aforesaid  Order  of  the  Court  of  Review  is  or 
is  not  erroneous,  and  whether,  in  particular,  the  said 
petitioners  are,  or  are  not,  entitled  to  such  lien  as  by  the 
prayer  of  their  aforesaid  petition  they  claimed  upon  the 
proceeds  of  the  said  silks  and  bills  of  exchange  and  teas 
respectively,  or  upon  some  and  which  part  of  such  pro«> 
ceeds, 

J.  W.  Miflne,  for  the  appellants* 

Henry  Tennant,  for  the  respondents. 
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The  following  is  a  report  of  the  argument  in  the  Court       184S. 
of  Review:  ^^ 

Gemmbll* 
and  others. 

Mr.   SwanstoHf  Mr.  Anderdon,  and  Mr.  Mylne,  in       Feb.  20, 
support  of  the  petition.    The  decision  of  the  Court  of 
Review  in  JSr  parte  Prescott  {a),  is  strongly  in  favour 
of  the  lien  claimed  by  these  petitioners.     In  that  case^ 

A.  supplied  goods  at  his  own  cost  to  B.  and  C,  which 
it  was  agreed  should  be  shipped  on  the  joint  account  of 
the  three,  and  that  A*  should  draw  bills  on  jB.  and  C 
on  account  of  the  return  proceeds^  he  undertaking  to 
renew  the  bills  until  funds  came  round,  so  as  to  keep 

B.  and  C  out  of  cash  advances ;  B.  and  C  accepted 
the  bills,  and  consigned  the  goods  to  their  correspon- 
dent abroad,  with  directions  to  transmit  the  account  of 
sales  and  the  proceeds  to  themselves ;  A.  discounted  the 
bills  with  parties,  who  had  no  knowledge  of  the  bills 
being  drawn  on  account  of  the  joint  shipment,  and  were 
not  made  acquainted  with  that  circumstance  until  after 
the  respective  bankruptcies  of  A.,  and  of  B.  and  C ; 
and  it  was  held  that  the  bill-holders  had,  nevertheless, 
a  lien  on  the  return  proceeds  of  the  shipment^  which 
came  to  the  hands  of  the  assignees  of  B.  and  C  subse- 
({uently  to  their  bankruptcy.    The  same  doctrine  was 
held  in  Ex  parte  Copeland(b\  where  under  similar  cir* 
cumstances  it  was  held,  that  the  proceeds  of  goods^  which 
were  agreed  by  the  shippers  to  be  applied  in  liquidation 
of  certain  bills,  were  clothed  with  a  trust  for  the  payment 
of  the  bills,  and  that  the  assignees  of  the  shippers  were 
bound  to  pay  over  the  proceeds  to  the  party  who  had 
discounted  the  bills.    There  is  no  suggestion  in  the  pre- 
sent case,  that  any  act  of  bankruptcy  had  been  committed 

(a)  1  Mont.  &  A.  316  \  3  Deac.  &  C.  218. 
(6)  3  Deac.  &  C.  199. 
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1843.       by  either  of  the  bankrupts  at  the  time  of  any  of  these 
^  transactions.     There  is  no  joint  creditor  of  the  several 

Gehmell      firms  existing,  and  therefore  the  equities  of  each  firm 
can  be  adjusted. 

Mr.  James  Russell,  Mr.  Wigram,  and  Mr.  Tennant, 
for  the  assignees.  The  petitioners  have  no  claim  in  a 
Court  of  Equity,  which  they  would  not  equally  have 
in  a  Court  of  Law.  A  great  deal  has  been  said  of  the 
advances  made  by  Gemmell,  Brothers  &  Co.  for  the 
bankrupts ;  they  made  no  advances^  whatever  sums  they 
have  paid  in  the  result.  They  were  not  partners  with 
the  bankrupts  in  the  adventure  to  India,  nor  had  any 
joint  interest  in  the  profits ;  but  merely  accommodated 
each  other  with  an  acceptance  to  the  amount  of  5000^ 
We  deny  that  there  is  any  such  agreement,  as  is  con* 
tended  for  by  the  other  side.  Do  any  of  the  letters 
show  it  ? 

Vice-Chancellor  Knight  Bruce,  C.  J. — It  all  de- 
pends upon  about  sixteen  words  in  the  two  letters  of  the 
19th  and  SOth  of  January  184<1.  There  is  nothing  else  in 
the  case.  The  acceptances  which  bought  the  India  bills 
were  divided;  the  India  bills  themselves  were  divided; 
and  the  produce  of  those  bills  was  also  divided. 

Mr.  Russell,  Mr.  Wigram,  and  Mr.  Tennant*  We 
rely  on  the  letter  from  Oemmell,  Brothers  &  Co.  of  the 
SOth  January  1841,  in  which  they  expressly  say,  that, 
in  order  to  keep  the  accounts  distinct,  *^  you  will  please 
consider  the  bill  drawn  at  six  months  as  exclusively 
intended  to  provide  for  your  moiety  of  the  transaction, 
and  the  one  at  four  months  for  ours."  There  was  no 
contract  between  the  parties,  that  either  of  them  should 
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interfere  with  the  other,  as  to  the  goods  that  were  to  IS-^^^* 
come  back  from  China.  But  if  there  is  any  doubt  upon  ^^  ^^^^ 
(hat  point,  it  is  a  proper  question  to  be  decided  by  a  jury,  ,^j" Jhe^ 
and  the  pending  action  between  the  parties  is  appointed 
to  be  tried  on  Friday  next.  After  the  bills  of  lading  for 
the  goods  had  been  indorsed  by  the  house  of  W.  and  71 
Gemmell  &  Co.  in  China  to  Boggs,  Taylor  &  Co.,  W. 
Gemmelt  had  no  power  to  bind  his  copartners  by  the 
alteration  he  made  in  that  indorsement ;  the  rights  of  the 
parties  must  therefore  stand,  as  if  that  act  had  not  been 
done.  The  whole  question  is,  whether  there  was  an 
agreement  to  pay  out  of  a  particular  fund ;  and  that  can 
only  be  collected  from  the  correspondence  between  the 
parties.  [The  Chief  Judge.  Was  it,  or  was  it  not, 
agreed  between  them,  that  the  moiety  of  Oemmell  &  Co* 
in  the  India  speculation  was  not  to  come  into  possession 
otBoggs  Taylor  Sc  Co.^  and  that  the  moiety  of  Boggs, 
Taylor  &  Co.  was  not  to  come  into  the  possession  of 
Gemmell  &  Co.?]  That,  we  submit,  was  the  agreement 
between  the  parties.  The  transfer  of  the  policy  of  insu- 
ranee  by  Boggs,  Taylor  8c  Co.  to  W.  Gemmell  could 
hand  over  no  interest  in  the  goods ;  it  could  only  be 
used  as  evidence  of  the  contract.  But  we  leave  the  con- 
tract to  speak  for  itself. 

Mr.  Swanston,  in  reply.  With  respect  to  the  bill  for 
1500/.  drawn  by  the  bankrupts  upon  Gemmell,  Brothers 
k  Co.,  it  is  clear,  from  the  letters  of  the  SSth  June  1841, 
and  the  3rd  July  1841,  that  the  proceeds  of  the  ship- 
ments by  the  Bewlah  and  the  Arethusa  were  charged 
with  the  payment  of  it.  The  action  at  law  could  not 
decide  the  question  on  this  petition ;  for  in  that  action 
Gawer  &  Co.  are  the  defendants^  not  Gemmell  &  Co. 


and  others. 
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1843.        Ii^  Bum  V.  Carvalho(a),  the  distiDction  is  drawn  be- 
^^^^'^^       tween  legal  and  equitable  claims ;  and  this  case  is  within 

Ex  parto 

Obmmsll  the  distinction  there  drawn.  In  that  case,  consignments 
of  goods  were  made  by  JB.  to  C,  and  bills  drawn  on  the 
plaintiff  on  the  credit  of  the  goods  generally,  which  the 
plaintiff  was  obliged  to  pay ;  and  it  was  held,  that  the 
effect  of  the  correspondence  between  the  plaintiff  and  J3. 
amounted,  in  equity,  to  a  contract  by  B,  that  the  goods 
remaining  in  C's  hands  should  be  an  indemnity  to  the 
plaintiff  for  the  bills  paid,  and  that  the  plaintiff  had  con- 
sequently a  lien  on  them  for  his  debt.  I  beg  to  call  the 
attention  of  the  Court  to  a  passage  in  the  letter  of  the 
19th  of  January,  from  Oemmell,  Brothers  &  Co.  to 
Boggs,  Taylor  8c  Co.  It  relates  to  the  third  article  of 
the  terms  proposed  of  the  adventure  to  China,  and  is  as 
follows :  ''  We  think  this  a  better  mode  of  placing  such  a 
transaction  than  joint  account,  but  should  you  differ  with 
US;  we  will  be  happy  to  have  your  views ;  it  serves  the 
same  purpose  as  regards  saving  outlay  of  money,  puts 
the  same  amount  of  commission  respectively  into  the 
foreign  houses,  and  enables  each  party  to  give  such  in* 
structions  as  to  investment  as  may  appear  to  them  best." 
The  petitioners  could  not  take  possession  of  the  goods^ 
until  they  had  paid  the  bills.  The  contract  was,  that 
when  there  were  sufficient  proceeds,  the  bills  should  be 
paid. 

_  « 

The  Chibf  Judge. — Considering  the  time  when  the 
action  was  commenced,  the  time  when  this  petition  was 
presented,  and  the  state  of  the  present  proceedings,  I 
think  that  I  ought  not  to  interfere  to  prevent  the  trial  by 
any  previous  decision  on  the  merits.    As  the  cause  will 

(a)  7  Sim.  109. 
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80  shortly  be  tried,  it  will  be  better  that  the  judgment  of 
the  Court  on  this  petition  should  await  the  decision  in 
the  action,  when  the  points  decided  can  then  be  spe- 
cially adverted  to;  of  course,  on  the  understanding, 
that  if  judgment  is  obtained  in  the  action,  it  shall  not  be 
enforced,  until  the  case  here  is  finally  disposed  of.  I  will 
therefore  defer  pronouncing  my  judgment  until  Wednes- 
day week,  when  the  result  of  the  action  will  be  known. 


184S. 


Ex  parte 
Gemmsll 
and  othen. 


N.B. — The  action  having  been,  in  the  mean  time, 
brought  on  for  trial,  and  a  special  case  being  reserved 
by  the  judge  for  the  opinion  of  the  Court  of  Queen's 
Bench,  the  parties  agreed  to  submit  the  whole  question 
between  them,  including  the  action,  to  the  decision  of 
this  Court.  His  Honour  thereupon  delivered  the  fol- 
lowing judgment : 


March  8. 


Vice-Chancellor  Knight  Bruce,  C.  J. — In  this 
ease  (subject  only  to  the  question  of  lien  raised  by  the 
petition)  the  petitioners  respectively  have  not,  nor  ever 
had,  any  beneficial  interest,  total  or  partial,  in  the  goods 
or  bills  of  exchange  in  question.  Those  goods  and  bills 
are  the  produce  of  certain  goods  sent  from  India  to 
China,  which  were  exclusively  the  property  of  the  bank- 
rupts, and  had  been  purchased  with  bills  remitted  from 
England  to  India,  also  the  exclusive  property  of  the 
bankrupts.  These  last  had,  however,  been  procured  by 
means  of  bills  drawn  or  accepted  in  Scotland  by  the 
petitioners  GemmeU  &  Co.,  as  sureties  for  the  bankrupts, 
who  were  also,  as  acceptors,  or  drawers,  parties  to  the 
bills.  There  was  at  the  same  time  a  similar  transaction, 
or  set  of  similar  transactions,  in  which  GemmeU  &  Co. 
were  interested  and  concerned  in  the  same  manner  as 
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1843.  the  bankrupts  in  the  first  transaction,  or  set  of  transac- 
Ex  pane  ^^^^^  >  ^^^  ^he  bankrupts  were  interested  and  concerned 
a^j^tlTei  *"  ^^®  ^*""®  manner  as  Gemmell  &  Co.  in  the  first  trans- 
action or  set  of  transactions.  So,  that,  as  to  the  bills 
which  the  bankrupts  drew  or  accepted  in  the  second 
transaction,  or  set  of  transactions,  they  did  so  as  sureties 
for  Gemmell  &  Co.,  who  were  also  parties,  as  acceptors 
or  drawers,  to  the  bills.  It  appears,  that  one  motive, 
which  induced  Gemmell  &  Co.  to  engage  in  these  trans- 
actions, was  to  secure  the  consignment  to  a  house  in 
China,  in  which  one  at  least  of  their  firm  was  a  partner, 
of  the  goods  to  be  purchased  in  India,  which  were  all  to 
go  to  that  China  house.  But  the  goods,  which  with 
their  proceeds  were  to  be  purchased  in  China,  were,  when 
purchased,  to  be  at  the  absolute  disposal  severally  of 
Gemmell  &  Co.  and  the  bankrupts, — Gemmell  &  Co. 
having  nothing  to  do  with  the  bankrupts'  portion  of 
them,  and  the  bankrupts  having  nothing  to  do  with 
Gemmell  &  Co's.  portion  of  them.  Gemmell  k  Co.  have 
fulfilled  all  their  obligations.  The  bankrupts  have  not 
fulfilled  thcfirs ;  Gemmell  &  Co.  having  been  obliged  to 
pay  those  bills,  in  which  they  were  sureties  for  the  bank- 
rupts ;  and  the  contention  is,  that  Gemmell  Sc  Co.  have, 
by  way  of  lien,  a  right  to  be  indemnified  in  this  respect 
out  of  the  goods  consigned  from  China  to  the  bankrupts, 
which  were  the  produce  of  the  bankrupts'  portion  of  the 
India  goods  purchased  in  India,  with  remittances  be- 
longing to  them,  procured  as  I  have  mentioned. 

The  case,  though  one  of  cross  suretyship,  cannot  I 
think  be  treated  as  one  of  partnership,  or  as  analogous 
to  partnership.  There  was  a  severance,  throughout,  of 
that  which  belonged  to  the  bankrupts  from  that  which 
belonged  to  Gemmell  Sc  Co.     I  think  that  there  was  no 
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joint  adventure.  Gemmell  k,  Co.  lent  their  money  to  the  184d. 
bankrupts,  for  the  purpose  of  assisting  the  bankrupts  in  ^^  p^^ 
raising  money  for  their  adventure.  The  bankrupts  lent  j^3"bere. 
their  names  to  Gemmell  k  Co.,  for  the  purpose  of  assist- 
ing Gemmell  &  Co.  in  raising  money  for  their  adventure. 
Bat,  of  course,  the  mere  fact  of  A.  lending  his  money  or 
name  to  B,^  for  the  purpose  of  enabling  B.  to  buy  goods 
for  B.^8  use,  will  not  give  A.  a  lien  on  those  goods,  when 
bought,  for  the  debt.  And  in  the  present  case  the  lien, 
or  right  in  the  nature  of  lien,  claimed  by  the  petitioners, 
cannot,  as  I  conceive,  be  supported  upon  the  mere  facts, 
independently  of  express  contract  for  the  purpose,  but, 
if  existing  at  all,  must,  in  my  opinion,  be  founded  upon 
express  contract.  Was  there  then  any  such  express 
contract?  In  the  letters  of  January  and  February  184<1, 
or  in  some  of  them,  there  are  expressions  which  have  a 
tendency  that  way,  and  particularly  the  phrases  "  renew- 
ing them  till  the  funds  come  home,"  and  ^'  till  bills,  or 
bills  of  lading,  are  received  from  China  as  remittances  for 
such  amount."  But,  taking  the  whole  of  the  letters 
together,  and  especially  considering  the  second  article  of 
the  letter  of  the  19th  January,  and  the  entire  letter  of 
the  Ist  February  from  Gemmell  Sc  Co.  to  the  house  of 
Hotmajeey  I  am  of  opinion,  that  the  intention  to  be  in- 
ferred from  them  is,  that,  subject  only  to  the  obligation 
of  purchasing  goods  in  China  through  the  agency  of  the 
China  bouse  already  mentioned,  the  adventure  and  goods 
of  the  bankrupts  were  to  be  under  their  control  and  in 
their  power,  in  a  manner  inconsistent  with  the  notion  of 
any  lien  on  the  part  of  Gemmell  &  Co. ;  and  the  adven- 
ture and  goods  of  Gemmell  &  Co.  were  to  be  under  their 
control  and  in  their  power,  in  a  manner  inconsistent  wiih 
the  notion  of  any  lien  on  the  part  of  the  bankrupts. 
VOL.  ni.  s 


238  CASES  IN  BANKRUPTCY. 

1843.  The  outlay  of  money  was  to  be  saved,  by  drawing  and 
Ex  ptrte  renewing  bills — not  by  means  of  any  lien,  as  I  conceive. 
iS?othe».  ^^^  renewals  were  to  go  on,  until  the  funds  should  come 
home,  that  is,  as  I  read  the  letter,  until  each  firm  respec- 
tively should  be  placed  in  funds,  so  as  to  enable  it  to  dis^ 
pense  with  the  assistance  of  accommodation  paper,  but, 
according  to  my  construction  of  the  correspondence, 
without  imposing  an  obligation  upon  either  firm,  to  apply 
its  own  goods,  or  their  proceeds,  in  any  specific  way.  It 
appears  to  me,  that  neither  firm  thought  of  a  lien  on  the 
goods  of  the  other, — that  they  looked  mutually  to  each 
other's  general  responsibility, — and  not  further.  The 
letter  of  the  ^th  June,  I  think,  leaves  the  matter  of  the 
consignments  and  transactions,  which  are  the  subject  of 
the  letters  of  January  and  February,  as  those  letters  left 
them,  and  means  to  place  the  transaction  of  the  1500/.,  to 
which  the  letter  of  the  S8th  June  particularly  relates, 
and  in  which  it  now  appears  that  Boggs  was  not  alone, 
but  that  all  the  bankrupts  were  in  truth,  interested,  on 
the  same  footing  as  the  other  transactions,  and  on  none 
other.  I  do  not  forget  the  expression  ''on  the  ship- 
ments,*' or  the  form  of  the  bill  for  1500/.,  or  the  betters 
of  the  S8th  June  and  1st  and  3rd  July ;  nor  do  I  question, 
that  a  bill  of  exchange  may  be  so  constructed,  as  to 
create  a  lien  for  its  payment  on  specific  goods.  But,  in 
the  present  case,  my  opinion  is,  that  neither  by  the 
letters  of  June  and  July,  nor  by  the  bill  for  1500/.,  was 
any  such  lien,  total  or  partial,  as  that  which  the  peti- 
tioners claim,  created.  Mr.  Taylor^s  letter  of  the  23rd 
December,  and  the  indorsement  and  delivery  of  the 
policy,  may  show  the  view  that  Mr.  Taylor  took  of  the 
previous  transactions.  But  I  think,  that,  if  his  view  was 
in  favour  of  the  existence  of  any  lien,  or  analogous  right, 
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that  view  was  erroneous ;  and  considering  the  position  in        184S. 
which  Mr.  Taylor  then  stood, — the  circumstances  under       Ej^purte 
which  the  letter  was  written,  and  the  indorsement  and      G;mmill 

tnd  otbert. 

deliyery  of  .the  policy  took  place, — and  the  nature  of  that 
last  transaction, — a  right  for  the  present  purpose  not 
otherwise  existing  was  not  created  by  it,  or  by  the  letter ; 
oor  am  I  of  opinion  that  the  petitioner's  case  can,  in  this 
Court  at  least,  be  considered  as  affirmed  or  advanced  by 
the  erasure  in  this  country  from  some  of  the  bills  of 
lading  of  the  indorsement  made  in  China,  and  the  sub- 
stitution of  another,  or  by  what  Messrs.  Oemmell  did  in 
consequence. 

Such  is  my  view  of  the  matter  before  me.  To  that 
view,  also,  at  the  close  of  the  argument,  my  opinion 
inclined.  I  thought  it  right,  however,  to  consider  the 
case  further ;  and  under  all  the  circumstances,  the  respon- 
(leots  then  desiring  to  proceed  with  the  pending  action, 
but  not  to  issue  execution  without  the  leave  of  the  Court, 
it  seemed  to  me  due  to  them,  to  allow  that  action  (in 
which  the  pleas,  issue,  and  notice  of  trial  had  been  de- 
livered more  than  two  months  before  the  presentation  of 
this  petition)  so  to  proceed.  It  was  accordingly  after- 
wards tried,  and  the  result  was  a  special  case,  or  a  spe- 
cial verdict,  which,  leaving  every  point  of  law  and  equity 
still  open,  the  parties  then  agreed  to  submit  the  whole 
question  between  them,  including  the  action,  to  this 
jurisdiction ;  and  it  is  not  without  having  subsequently 
reviewed  the  entire  case,  that  I  have  now  declared  the 
opinion  already  expressed  upon  its  merits. 

The  Order,  afler  reciting  the  submission  by  the  parties 
of  the  entire  question,  and  of  the  action,  to  this  juris- 
diction upon  the  present  petition,  must  be,  to  declare, 

sS 
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1843.        that  the  petitioners  respectively  did  not  before,  or  by 
iT"^^^       means  of,  the  alteration  made  upon  the  bills  of  lading, 

£z  parte 

Gbmmelt.      acquire,  and  have  not,  any  lien  upon  the  consignments 

and  otiien. 

or  remittances  from  China  made  to  the  bankrupts,  or  any 
interest  of  that  nature ;  and  to  direct  the  petitioners  to 
account  to  the  assignees  accordingly ;  to  give  no  costs 
of  the  petition  on  either  side,  except  that  the  assignees 
will  take  theirs  out  of  the  estate ;  to  direct  the  costs  of 
the  action  up  to  the  10th  February  last,  inclusive,  to  be 
paid  by  the  defendants  at  law  to  the  plaintiffs  at  law, 
and  to  give  no  subsequent  costs  at  law  to  either  party, 
except  that  the  assignees  are  to  take  theirs  out  of  the 
estate. 


6. 7  5f  13  AW       From  the  above  decision  the  petitioners  appealed  to 
Chancellor,     *^®  l^ord  Chancellor ;  and  the  matter  now  came  before 
his  Lordship  on  a  Special  Case,  a  copy  of  which  is 
given  at  the  beginning  of  this  report. 

Mr.  Swanston,  Mr.  Anderdon,  and  Mr.  Mylne,  for 
the  appellants. 

In  the  Court  below,  the  case  was  put  on  the  footing  of 
there  being  no  express  contract  for  a  lien.  It  was  not 
adverted  to  in  the  judgment  of  the  Vice-Chancellor,  that, 
before  the  bills  were  renewed,  the  London  house  had 
stopped  payment.  It  plainly  appears  from  the  corre- 
spondence between  the  Glasgow  and  the  London  bouse, 
that  any  outlay  of  money  by  Boggs  &  Co.  was  to  be  saved 
by  Gemmell  &  Co.  negotiating  bills  drawn  by  them  upon 
Boggs  &  Co.,  and  renewing  them  until  funds  came  home 
from  China  for  the  payment  of  the  bills.     It  is  clear  also 
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firom  the  statement  of  the  special  case,  that  5000/.  has  been        1843. 
paid  by  the  Glasgow  firm  on  account  of  th^  London  firm.       ^^  ^^ 

Gemmbli. 


The  Lord  Chancellor.— Suppose,  without  any  thing 
morei  there  had  been  a  loan  of  5000/.  from  Gemmell  & 
Co.  to  the  London  house,  to  be  invested  in  a  particular 
speculation  to  China,  would  that  give  a  lien  to  Gemmell 
&  Co.  on  the  proceeds  of  the  adventure  received  by  the 
London  house  firom  China? 

Mr.  Swanston^  We  submit  that  it  would.  But,  in 
this  case,  both  the  parties  looked  to  the  arrival  of  the 
goods  for  the  payment  of  the  bills,  which  were  to  be 
renewed  from  time  to  time  until  the  parties  were  enabled 
finally  to  pay  the  bills  by  the  proceeds  of  the  adventure 
to  China. 

The  Lord  Chancellor. — Suppose  the  goods  had 
arrived  before  the  bills  became  due,  and  the  London 
bouse  had  been  insolvent,  could  Gemmell  &  Co.  in  that 
case  have  claimed  the  goods  ? 

Mr.  Swamton.  The  London  firm  did,  in  fact,  stop 
payment,  before  the  bills  were  to  be  renewed ;  but  the 
renewal  then  would  have  been  idle ;  for  they  could  no 
longer  be  looked  to  for  payment  of  the  bills.  How  then 
could  the  bills  for  the  amount  of  their  portion  of  the 
adventure  be  paid,  but  by  the  proceeds  of  the  goods 
from  China  ? 

The  Lord  Chancellor. — If  one  party  says  to  an- 
other, ''  I  could  lay  out  a  sum  of  money  in  an  advan- 
tageous speculation  to  China> — will  you  lend  me  5000/, 


and  others. 
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1848.  for  that  purpose,  to  be  repaid  on  the  arrival  of  the  ship- 
Ex  parte  ™^"^  ^^™  China  ?" — Would  a  compliance  with  that  re- 
^*"**"  quest  by  the  other  party  give  him  a  lien  on  the  return 
cargOi  without  an  express  contract  to  that  effect  ?  Does 
the  proposal  by  the  party,  as  to  the  mode  of  discharging 
the  debt,  amount  to  any  thing  more  than  a  stipulation 
as  to  the  time  of  repayment? 

Mr.  Swanston.  The  contract  here  is,  that  the  bills 
were  to  be  renewed,  until  the  Glasgow  house  were  en- 
abled to  pay  them,  by  being  put  in  fiinds  for  that  purpose 
by  the  arrival  of  the  goods  from  China.  Wher«  the 
payment  therefore  depends  upon  an  event  which  will 
provide  the  means  of  payment,  the  contract  does  some- 
thing more  than  merely  limit  a  time  for  that  purpose. 
The  way  in  which  the  question  was  put  to  the  Court 
below,  on  the  part  of  the  assignees,  was,  that  there  was 
no  specific  engagement  oiBoggs  &  Co.  in  the  letter  of  the 
S6th  January,  that  the  Glasgow  house  should  have  a  lien 
on  the  funds.  But,  in  the  subsequent  letter  of  the  30th 
January  1841  from  the  Glasgow  bouse  to  Baggs  &  Co., 
they  thus  express  themselves :  ''  We  agree  to  save  cash 
outlay,  by  renewing  the  bills  drawn  to-day  till  bill  or 
bills  of  lading  are  received  from  China,  as  remittances  for 
such  amount."  It  is  clear  from  the  passage  in  this  letter, 
that  the  proceeds  of  the  goods  from  China  were  the  funds 
that  were  relied  on  for  payment  of  the  bills.  The  judgment 
of  the  Vice-Chancellor  does  not  cover  the  whole  region  of 
discussion  then  before  the  Court.  Without  any  express 
contract  for  a  lien,  it  is  sufficient  for  us  to  show,  that  the 
understanding  of  the  parties,  as  collected  from  their  corre- 
spondence, was,  that  Gemmell  &  Co.  were  to  look  to  the 
proceeds  of  the  goods  for  the  payment  of  the  bills. 
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The  mere  renewal  of  bills  until  a  given  time  or  period, 
may  be  very  different  from  a  renewal  depending  on  the 
arrival  of  a  fund  to  provide  for  the  payment  of  the  bills* 

Oo  the  other  point,  as  to  the  bill  for  1500/.,  there  is 
an  express  contract  that  the  bill  was  drawn  on  Gemmell 
&  Co.  on  the  shipment  by  the  Betvlah,  This  appears 
from  the  letter  of  G.  Boggs  of  the  28th  June  1841 ; 
and  the  letter  also  of  Gemmell  &  Co.  of  the  ^th  June 
refers  to  a  bill  for  1500/.  drawn  against  goods  by  the 
Bewlah  ;  and  G.  Boggs  sends  the  invoice  of  these  goods 
to  Gemmell  &  Co.  [The  Lord  Chancellor.  That  was 
merdv  to  satisfy  them  that  there  had  been  a  shipment.] 
There  is  another  material  fact  in  the  case,  namely,  the  for- 
warding of  the  policy  of  assurance  to  the  Glasgow  house. 
That  was  done  certainly  afler  the  stoppage  of  payment, 
but  before  the  act  of  bankruptcy.  [The  Lord  Chan- 
ixUor.  You  can  only  use  that  as  evidence  of  what  the 
parties  intended.]  The  construction  we  put  upon  that 
is,  that  it  was  done  in  pursuance  of  what  the  parties  had 
previously  agreed,  and  shows  that  the  lien  of  Gemmell 
&  Co.  was  acknowledged. 

In  conclusion,  I  beg  to  call  the  attention  of  the  Court 
to  a  few  cases  in  support  of  the  proposition  we  are  con- 
tending for.  In  Ex  parte  Copeland  (a),  which  was  a 
very  similar  case  to  the  present,  the  memorandum  of 
agreement  between  the  parties  declared  that  the  goods 
were  shipped  on  their  joint  account,  each  one-half  share ; 
and  one  of  the  parties  engaged  to  provide  the  other  witf^ 
fonds  to  meet  his  proportion,  as  the  bills  (which  were 
drawn  for  the  amount  of  the  goods)  fell  due,  and  also 
to  renew  their  own  proportion  of  one-half,  until  such 
times  as  the  returns  come  home ;  and  this  was  held  to 


1843. 


£z  parte 
Gbmmsll 
and  othen. 


(a)  3  Deac.  &  C«  199. 
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1843.  establish  a  lien  on  the  return  proceeds  of  the  goods  for 
Ex  ptrte  ^^®  payment  of  the  bills.  The  question  there  was  not 
Md  oUiwi  determined  on  the  ground  of  partnership.  So  in  Ex 
parte  Prescott  (a\  which  was  another  case  in  the  same 
bankruptcy,  and  in  which  the  same  point  was  deter- 
mined, the  Chief  Judge  said,  it  was  immaterial  to  con- 
sider whether  there  was  a  partnership  or  not  between 
the  parties,  or  whether  it  was  a  mere  sale  by  one  to  the 
other ;  for  that,  at  all  events,  there  was  an  agreement  in 
the  nature  of  a  pledge  for  a  specific  appropriation  of  the 
proceeds  of  the  shipment  to  the  payment  of  the  bills, 
which  were  accepted  by  one  of  the  parties  in  consUler- 
ation  of  the  goods  composing  that  shipment.  Ex  parte 
Gledstanes  {b)  occurred  in  the  same  bankruptcy  as  the 
present  case,  and  it  is  difficult  to  distinguish  the  prin- 
ciple on  which  a  different  decision  was  come  to  in  that 
case.  There  B,,  S.  &  Co.  of  Calcutta,  having  consigned 
certain  goods  to  G.  JB,  in  England,  on  which  they  had 
a  lien  for  the  price,  wrote  him  word  that  they  intended 
to  draw  in  favour  of  G.,  K.  &  Co.  for  the  balance  of 
such  shipments,  and  that  they  enclosed  bills  of  lading 
and  policies  of  insurance  for  the  goods  in  question ;  and 
they  also  drew  a  bill  for  the  amount  on  6r.  jB.,  in  favour 
of  G.,  K,  8c  Co.,  which  they  directed  G,  JB.  to  "  place 
to  account  of  shipments  per  Gardner.**  G.  B.  having 
become  bankrupt  before  the  goods  reached  England, 
they  came  to  the  possession  of  his  assignees ;  and  it  was 
held,  that  the  expressions  in  the  bill  and  the  letter 
amounted  to  a  specific  appropriation  of  the  goods  for  the 
payment  of  the  bill,  and  that  the  assignees  were  bound 
to  account  to  6r.,  K.  &  Co.  for  the  proceeds.  The  Vice* 
Chancellor  Knight  Bruce,  in  delivering  his  judgment 

(a)  3  Detc.  &  C.  218.  (6)  3  Moat.  Detc  &  D.  109. 
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in  that  case,  said,  that  the  claim  of  Cr.,  K.  &  Co.  to  a  1843. 
Ken  on  the  goods  did  not  rest  upon  the  letter  alone,  £x  parte 
emphatic  as  was  the  expression  contained  in  the  post-  a^S'JSiere 
script,  "  for,"  he  observed,  "  when  we  come  to  the  bill 
itself,  we  find  also  these  words,  '  which  place  to  account 
of  shipments  per  Gardner.^  Now  it  appears  to  me,  that, 
as  between  drawer  and  drawee,  this  was  a  specific  appro- 
priation of  particular  funds  for  the  payment  of  the  bill  \* 
"  and,"  he  added,  **  the  interpretation  which  I  think 
most  consistent  with  justice,  most  consistent  with  fair 
dealing,  and  with  mercantile  custom,  is,  that  the  bill 
should  be  paid  out  of  the  shipments  by  the  Gard- 
vrP  Now,  we  beg  to  call  in  aid  that  reasoning  to  the 
present  case.  Here,  in  the  body  of  the  bill  the  words 
occur,  *' goods  per  iS^ir/aA,"  on  account  of  which  it  pur- 
ports to  be  drawn.  [The  Lord  Chancellor.  There  is 
a  distinction  between  that  case  and  this.  Here  the  letter 
of  the  28th  June  1841  from  G.  Boggs^  enclosing  the 
bill,  says,  "  of  course  Boggs  &  Co.  will  put  you  in 
fimds  for  this  draft ;  it  being  understood,  we  mutually 
keep  each  other  out  of  cash  outlay,  in  our  transactions 
vith  your  house  in  China."]  Ex  parte  Waring  (a),  and 
that  class  of  cases,  are  authorities  for  exercising  an  equity 
in  favour  of  bill-holders,  which  would  not  arise  if  the 
parties  had  continued  solvent. 

Mr.  Anderdon,  and  Mr.  Mylne^  on  the  same  side. 
With  respect  to  the  5000/.  remitted  to  China  for  invest- 
ment in  the  purchase  of  goods  there  by  the  Canton 
house,  to  be  consigned  by  them  to  England, — there  is  no 
question  but  that  this  must  be  dealt  with  as  a  joint  adven- 
tore;  and  there  is  also  no  question  as  to  the  identity  of  any 

(a)  2  Rose,  182  j  19  Yea.  345. 


[ 
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1843.        of  the  returns  of  the  produce  of  the  silks  shipped  by  the 
Ex  parte      Canton  house.    Now,  in  the  common  case  of  a  joint  ad- 
^d'othfinl     venture  for  the  purchase  of  goods^  it  is  consistent  with 
the  acknowledged  principles  of  equity,  that  neither  party 
should  profit  by  the  proceeds  of  the  adventure,  undl 
each  has  indemnified  the  other  for  the  price  of  the  goods 
purchased.     In  the  present  case,  therefore,  the  funds  ari" 
sing  from  the  proceeds  of  the  silks  are  liable  to  discharge 
the  outlay  incurred  by  the  price.  The  agreement  between 
the  parties  was,  that  Gemmell  &  Co.  were  to  keep  the 
bills  current,  until  funds  came  home  for  the  payment  of 
them.    In  Ux  parte  Prescoti  {a)  the  expression  in  the 
letter  of  the  party  who  drew  the  bills  is  nearly  the  same 
as  in  the  present  case,  the  drawer  there  engaging  *'  to 
renew  the  bills  until  funds  came  round;'*  and  it  really 
seems  quite  impossible  to  distinguish  that  case  from  this. 
In  regard  to  the  bill  for  1500/.  drawn  by  Cr.  Boggs  on 
Gemmell  &  Co.,  that  was  an  isolated  and  distinct  trans- 
action, except  as  it  may  show  what  the  understanding  of 
the  parties  was,  as  to  the  provision  for  the  payment  of 
the  bill  for  5000/.  in  the  first  transaction. 

Mr.  James  Russell,  Mr.  X.  Wigram,  and  Mr.  Ten" 
nanty  for  the  respondents.  None  of  the  cases  cited  by 
the  other  side  have  any  bearing  upon  the  question  in  this 
case.  They  afiirm  nothing  but  the  law  of  partnership 
and  of  lien,  as  recognized  in  Ex  parte  Waring  (&)• 
In  Ex  parte  Prescott  (a)  it  was  a  special  partnership; 
but  if  you  throw  out  entirely  the  question  of  partnership, 
there  was  in  that  case  a  specific  agreement,  that  the  bills 
should  be  paid  out  of  the  return  proceeds^  when  they 

(a)  3  Deic.  &  C.  218. 

(6)  2  G.  &  J.  404 ;  2  Row,  183 ;  igVes.SiS. 
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should  arrive.    It  is  a  mistake,  therefore,  to  suppose  that        1848. 

the  question  in  that  case  arose  on  the  construction  of  the       ^    ^^ 

letter.   In  that  case,  as  well  as  in  Ex  parte  Copeland{a\      ^a^STrs 

it  is  clear  that  the  goods  were  to  be  applied  to  discbarge 

the  joint  liabilities.     In  the  present  case,  there  is  an  ab«- 

sence  of  any  expression  in  the  correspondence  between 

the  parties,  that  can  possibly  raise  a  contract  for  a  lien 

OD  the  goods  for  the  payment  of  the  bills.    Here  each 

party  lends  his  name  to  the  other  to  raise  the  sum  of 

10,000/. ;  one  bill  Gemmell  &  Co.  were  to  provide  for ; 

the  other  Boggs  &  Co.  were  to  provide  for.    Neither  of 

the  parties  here  gives  the  other  the  slightest  control  in 

the  management  of  the  transaction,  or  the  application  of 

thefiinds. 

The  Lord  Chancellor. — The  expression  in  the 
eorrespondence  relied  on  by  the  other  side  is,  '^  that  the 
hills  were  to  be  renewed,  until  the  funds  came  home," 
and  ''  to  save  cash  outlay  by  renewing  the  bills,  until 
bills  of  lading  are  received  from  China."  But  is  the 
transaction  more  than  this — we  want  to  raise  this  money, 
withoat  making  any  cash  advances,  providing  for  the  pay- 
ment of  the  bills,  as  soon  as  the  arrival  of  the  goods  from 
China  will  enable  us  to  do  so  ?  Then  with  regard  to 
the  1500/.  bill,  besides  the  expression  in  the  bill,  they 
rely  on  the  expression  contained  in  the  letter  of  Gemmell 
&Co.  of  the  ^th  September  1841,  wherein  they  say, 
"We  enclose  a  bill  for  1600/.  drawn  against  goods  per 
the  Bewlah.'^  Now  what  is  the  meaning  of  the  word 
**  against"  in  commercial  transactions  ?  If  I  send  goods 
from  India  to  England,  and  draw  against  the  goods,  I 

(a)  3  Deac.  &  C.  199. 
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draw  on  the  consignee  to  accept  bills  in  respect  of  my 
own  goods  thus  consigned  to  him. 

Mr.  L.  Wigram,  and  Mr.  Tennant  They  say  also  on 
the  other  side,  that  the  inducement  for  GemmeU  &  Co. 
to  renew  the  bills,  was,  that  they  were  to  have  a  lien  on 
the  return  cargo  for  the  payment  of  them.  We  wholly 
deny  that  any  portion  of  the  correspondence  warrants 
that  construction..  The  inducement  for  the  renewal  of 
the  bills  wasi  merely,  that  each  party  should  render 
accommodation  to  the  other. 


Mr.  Anderdan,  in  reply. 


Cur.  ad.  vuU. 


^NavHd'  '^^^  Lord  Chancellor. — This  was  an  appeal  against 
the  decision  of  Vice-Chancellor  Knight  Bruce,  acting  as 
Chief  Judge  of  the  Court  of  Review.  The  facts  of  this 
case  are  shortly  these.  GemmeU  &  Co.  the  petitioners, 
were  merchants  at  Glasgow,  and  JSoggs,  Taylor  &  Co. 
at  the  same  time  carried  on  business  in  London.  W.  &  T. 
GemmeU  &  Co.  also  carried  on  a  separate  business  at  Can- 
ton, in  China.  By  an  arrangement  made  partly  by  cor- 
respondence, and  partly  by  personal  communications,  it 
was  proposed  that  Messrs.  GemmeU  &  Co.  of  Glasgow, 
should  draw  bills  for  the  amount  of  10,000Z.  on  Messrs. 
Boggs,  Taylor  &  Co.,  which  being  accepted  by  them, 
the  discount  of  them  should  be  procured  by  Messrs. 
GemmeU  &  Co.  of  Glasgow.  This  was  accordingly  done; 
the  bills  were  drawn,  and  the  discount  of  them  on  behalf 
of  Boggsy  Taylor  &  Co.,  was  procured  by  Messrs.  Gem^ 
mell  &  Co  of  Glasgow.  The  money  thus  obtained,  was 
divided  into  two  portions  of  5000/.  each,  one  of  which 


and  oihcrs. 
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was  retained  by  Gemmell  k  Co.  of  Glasgow^  and  the  1843. 
other  received  by  Boggs,  Taylor  &  Co.  The  object  of  JT'"'^^ 
each  house  was  to  send  the  money  through  India  to  Gkhmell 
Canton,  to  be  laid  out  there  by  W,  k  J.  Gemmell  k  Co., 
as  the  agents  of  Gemmell  k  Co,  of  Glasgow.  The 
Glasgow  house  agreed  to  save  any  cash  outlay,  by 
renewing  the  bills  so  drawn  on  the  London  house,  till 
bills  of  lading  were  received  from  China  as  remittances 
for  cash  amount,  the  London  house  giving  instructions 
to  the  Canton  house  for  the  investment  of  their  moiety, 
and  the  Glasgow  house  doing  the  same  for  theirs.  Thus 
each  adventure  was  a  distinct  transaction ;  the  only  sti- 
pulation being  for  the  benefit  of  the  Canton  house,  who 
were  to  lay  out  the  money.  The  goods,  which  were 
purchased  with  the  proceeds  of  the  bills  in  China,  were 
accordingly  transmitted  from  thence  to  England,  one 
portion  to  the  Glasgow  house,  and  the  other  to  the 
London  house.  On  these  goods  advances  were  made 
by  W.  &  T.  Gemmell  &  Co.  of  Canton,  both  to  Gemmell 
&  Co.  of  Glasgow,  and  to  Boggs  8c  Co. ;  but  from  the 
dme  of  the  division  of  the  fund,  neither  house  interfered 
with  the  disposal  of  any  part  of  it,  except  its  own  portion. 
There  was  nothing  in  the  original  transaction  to  give 
either  house  a  lien  on  the  goods  purchased,  nor  is  there 
anything  in  the  subsequent  correspondence  between  the 
parties  to  show  their  intent  that  such  lien  should  be 
created.  Reliance  has  been  placed  on  the  wording  of  the 
third  article  contained  in  the  letter  from  the  Glasgow  house 
of  the  19th  January;  where  it  is  said,  that  the  outlay  of  mo- 
ney was  to  be  saved  to  either  party,  by  the  Glasgow  house 
negotiating  their  drafts  upon  Boggs  k  Co.,  and  renewing 
them  till  the  funds  came  home.  But  there  was  no 
appropriation  of  the  goods  to  the  discbarge  of  the  bills, 
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1843.        nor  is  there  any  thing  in  the  correspondence  to  lead  to 
Ex  parte       ^^^^  conclusion.     As  far  as  relates  to  the  goods  pur- 
and^th!m     chased  with  the  money  sent  by  Gemmell  &  Co.  of  Glas- 
gow, no  question  arises.     The  sum  of  5000/.  remitted  by 
Boggsj  Taylor  k  Co.,  was  invested  in  silk,  the  bill  of 
lading  for  which  was  indorsed  by  TT.  &  T.  Gemmell  &  Co. 
of  Canton,  to  BoggSj  Taylor  k  Co.     The  silk  arrived  in 
England,  after  an  act  of  bankruptcy  committed  by  Boggs, 
Taylor  &  Co.     A  bankruptcy  ensued,  and  a  dispute 
arose  between  the  assignees  and  Gemmell  &  Co.,  who 
claimed  a  lien  on  the  silk  for  the  amount  of  the  bills. 
I  think  they  had  no  such  lien.    There  had  been  nothing 
more  than  an  agreement  on  the  part  of  Gemmell  k  Co. 
to  lend  their  name  to  Boggs  k  Co.,  by  renewing  the  bills 
until  the  goods  came  home.     It  was  merely  an  accom- 
modation transaction,  on  a  stipulation  that  there  should 
be  a  credit  to  a  certain  extent;   and  Boggs  &  Co.  only 
wanted  the  funds  to  come  home  to  enable  them  to  take  up 
their  portion  of  the  bills.    There  is  no  ground  to  infer  that 
the  parties  did  not  rely  on  each  other's  personal  credit. 
It  appears  to  me,  therefore,  that  there  was  no  specific 
appropriation  of  the  goods  for  the  liquidation  of  the  bills. 
With  respect  to  the  second  transaction,  as  to  the  bill 
for  1500Z., — it  appears  that  in  June  1841,  G.  Boggz 
shipped  a  cargo  of  goods  by  the  Bewlah,  which  were 
consigned  to  W.  k  T.  Gemmell  k  Co.  at  Canton  for  sale, 
and  the  proceeds  of  which  they  were  to  lay  out  in  the 
purchase  of  other  goods  to  be  consigned  to  the  house  of 
Boggs  k  Co.  in  England.    BoggSy  after  this  shipment, 
wrote  the  letter  of  the  28th  June  1841  to  the  Glasgow 
house,  reminding  them  of  their  undertaking  to  keep 
Boggs  &  Co.  out  of  any  cash  advance  on  their  shipments 
to  the  house  in  China,  and  draw  a  bill  on  the  Glasgow 
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home  for  1500/.  on  the  shipment;  adding  the  following        IMS. 
postscript  to  his  letter :  ^'Ofoourse  A»9jfs&Co.  willpnt 
yoa  in  fimds  for  this  draft,  it  being  onderstood  we  mutoally     ^ 
keep  each  other  out  of  cash  advances  on  onr  transactions 
with  your  house  in  China.**  The  house  in  London  therefore 
were  to  take  up  this  bill,  when  it  became  due ;  and  the  terms 
of  this  contract  \rere  admitted  by  the  Glasgow  house,  by 
their  accepting  the  bill.    Then,  was  this  anything  more 
than  an  accommodation  bill  accepted  by  the  Glasgow 
house,  for  the  purpose  of  keeping  JBoggs  k  Co.  out  of 
cash  advances  ?    The  teas  which  were  consigned  by  the 
house  at  Canton  to  Boggs  k  Co.,  in  return  for  their  ship- 
ment by  the  Bewlah,  were  never  under  the  control  of  the 
Gbsgow  house,  but  were  consigned  direct  from  China  to 
Boggs  &  Co.    There  is  nothing  in  this  transaction,  there- 
fore, to  constitute  a  lien  of  Gemmell  k  Co.  on  the  return 
cargo,  or  to  raise  any  claim  for  an  appropriation  of  the 
proceeds  for  the  payment  of  the  1500/.  bill.    But  some 
reliance  was  placed  at  the  bar  on  an  expression  in  the 
letter  of  G.  Boggs  of  the  28th  June  1841,  wherein,  after 
saying  that  he  has  drawn  a  bill  for  1500/.  on  account  of 
the  shipment  to  the  house  at  Canton,  he  adds,  ''as  I  put 
it  in  the  bill  against  the  above,  it  will  appear  a  trans- 
action of  mine,  and  not  mixed  up  with  the  London  house.'' 
But  this  expression  must  be  construed  with  reference  to 
the  shipment.     Does  it  in  fact  amount  to  more  than  this, 
"  I  have  drawn  a  bill  on  account  of  that  shipment,  and  I 
have  put  on  the  bill  a  memorandum  that  it  is  drawn  on 
account  of  that  shipment  ?"    This  does  not  give  a  lien  to 
Gemmell  &  Co.  on  the  return  cargo,  but  only  shows  that 
6.  Boggs  intended  to  identify  the  transaction,  and  keep 
it  separate  from  the  transactions  of  the  London  house. 
It  appears  to  me,  that  there  was  no  appropriation  of  the 
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184>d.        teas  consigned  from  China  for  the  payment  of  this  bill. 
£x  parte       '^^^    Vice-Chancellor's    decision,    therefore,   must  be 
Md'orhc'ra.     affirn^ed,  without  costs  on  either  side,  the  assignees 
taking  theirs  out  of  the  estate. 


Lincoln  s  Inn,        Ex  parte  Perry. — In  the  matter  of  Collins. 

Fth.  26. 

There  roust  be    THIS  was  a  petition  of  the  public  officer  of  the  Devon 

iotOB  actual  de- 

pogit.  to  consti-  and  Cornwall  Banking  Company,  for  the  usual  Order  on 
mortgage.  An  an  equitable  mortgage.  It  appeared  that  the  bankrupt 
parly  to  deposit  ^^^  contracted  with  a  party  for  a  lease  of  certain  pre* 
exwuted\*Dot  ™'ses,  and  that,  when  the  lease  was  about  to  be  granted, 
sufficient.  jjg  gj^^g  notice  to  the  intended  lessor  to  place  the  lease, 

when  executed,  in  the  hands  of  the  banking  company  as 

a  security  for  a  debt. 


Mr.  Bacon^  in  support  of  the  petition. 

Mr.  Halletii  contra. 

Vice-Chancellor  Knight  Bruce,  C.  J. —  There  is 
here  no  deposit  of  any  thing  whatever,  to  constitute  an 
equitable  mortgage.  It  is  only  a  case  of  actual  deposit, 
that  excludes  the  operation  of  the  Statute  of  Frauds. 
The  rights  of  all  these  parties  are  concluded  at  the  time 
of  the  bankruptcy.  I  think  I  can  make  no  Order,  under 
these  circumstances.  But  if  the  petitioner's  counsel 
wishes  to  look  into  the  authorities,  the  matter  may  be 
mentioned  again.  Subject  to  that  reservation,  the  peti- 
tion must  be  dismissed,  but  without  costs. 
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Ex  parte  Glaister. — In  the  matter  of  Martin, v^v^ 

fj^  Lincoln's  Inn, 

iHIS  was  the  petition  of  one  of  the  assignees,  praying     Feb.  26  and 

March  1* 

that  it  might  be  referred  to  the  Registrar  to  tax  the  jbe  piovision 
solicitor's  bills  of  costs;  namely,  one  up  to  the  choice  wiu^4.c.47 
of  assignees,  two  up  to  the  audit,  and  three  others  sub-  J^e  Court  of' 
sequent  to  the  audit.  S?7»7  *»  ^^^ 

*  bills  of  costs  to 

be  taxad  by  tbe 
Registrar,  is 

Mr.  Bacon,  in  support  of  the  petition.  confined  to  such 

bills  ts  are  di- 
rected to  be 
taxed  by  the 

Mr.  Anderdon,  for  the  other  assignee.  i  &  2  mu.  4. 

c.  56.  s.  5 ;  and 
the  directions  of 

Vice •  Chancellor  Knight  Bruce,   C.  J. — Upon  tioned'aoTaroiv 
looking  at  the  enactoient  of  the  8  &  4  WiU.  4.  c.  47.  t?'^?^ 
s.  8.,  I  doubt  my  power  to  refer  these  bills  to  the  Re-  |^e*Court'of 
giitrar  for  taxation,  instead  of  sending  them  to  a  Master  Jiiulf  coS!***' 
in  Chancery.    The  eighth  section  declares  that  it  shall  ^^^J^j^'^f^ 
be  '*  lawful  for  the  said  Court  of  Review  to  order  that  fo'  taxation  to 

a  Master  in 

ftny  coats^  which  by  the  said  secondly  recited  act  are  Chancery, 
directed  to  be  taxed  by  one  of  the  Masters  of  the  High 
Court  of  Chancery,  shall  and  may  be  taxed  by  one  of 
the  Registrars,  or  Deputy  Registrars,  of  the  said  Court 
of  Bankruptcy."  Now  the  "  secondly  recited  act"  re- 
ferred to  by  this  section  is  the  1  8c  2  Will.  4.  c.  56.,  and 
the  directions  for  the  taxation  of  costs  given  by  the  fifth 
section  of  that  act  apply  only  to  *^  costs  of  suit  between 
party  and  party  in  the  Court  of  Review."  It  is  certainly 
a  defect  in  the  wording  of  the  3  &  4  Will,  4.  c.  47,  s.  8., 
if  it  was  the  intention  of  that  act,  as  most  probably  it 
was,  to  enable  the  Registrar  to  tax  all  costs  which  might 
have  been  previously  taxed  by  a  Master;  but  I  am 
bound  by  the  restrictive  words  of  the  1  &  2  Will.  4.  c.  56., 
and  therefore  can  only  refer  these  bills  for  taxation  to  a 

VOL.  III.  T 
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1843. 


£x  parte 
Glaistbk* 


Master  in  Chanceryi  under  the  provisions  of  the  6 
Geo.  4.  c.  16.  s.  14.  The  petition  had  better  stand 
over,  in  order  that  it  may  be  amended,  by  praying  for  a 
reference  to  a  Master  in  Chancery,  instead  of  the  Re- 
gistrar, to  tax  the  bills  of  costs. 


March  1.  Mr.  Bacon  now  said,  that  the  necessary  alteration  had 

been  made  in  the  prayer  of  the  petition ;  and  referred  to 
the  Lord  Chancellor's  General  Order  in  Chancery  of  the 
36th  October  1842,  rule  9,  which  directs,  that  bills  of 
costs   formerly  taxed  by  a  Master  in  Chancery  shall 
now  be  taxed  by  the  taxing  Master.    It  is  clear,  that  the 
Court  has  authority  to  order  these  bills  to  be  taxed, 
under  the  general  provision  of  the  6  Geo,  4.  c.  16. 
s.  14.,  which  declares  **  that  any  creditor  who  shall  have 
proved  to  the  amount  of  SO^.  or  upwards,  if  he  be  dissa- 
tisfied with  such  settlement  by  the  Commissioners,  may 
have  any  such  costs  and  bills  settled  by  a  Master  in 
Chancery."    But,  independently  of  the  provisions  in  the 
acts  of  parliament,  this  Court  has  a  general  jurisdiction 
to  refer  the  bill  of  any  solicitor  of  the  Court  for  taxa- 
tion ;  Ex  parte  Copeland(a).   And  by  the  I  8c  2  Will.  4. 
c.  56.  s.  10.,  all  the  laws  and  statutes  in  force  concern- 
ing attornies  and  solicitors  are  declared  to  extend  to 
attornies  and  solicitors  practising  in  the  Court  of  Bank- 
ruptcy ;  and  by  sect.  16  it  is  also  declared,  that  all  the 
laws  and  statutes,  rules  and  orders,  relating  to  bank- 
rupts or  to  proceedings  under  commissions,  or  to  the 
persons  concerned  therein,  or  in  any  way  affected  there- 
by, shall  in  like  manner  extend  in  every  respect  to  that 
act,  and  to  fiats  issued  in  pursuance  thereof,  and  to  all 
proceedings  under  the  same,  and  to  all  persons  con- 

(a)  4  Deac.  6c  C,  86. 
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cerned  therein,  or  in  any  way  affected  thereby,  to  all        184d. 


intents  and  purposes  whatsoever.  ^  p^i^ 

Glaistbb. 

Mr.  Bagshawe,  contri.  The  object  of  this  petition  is 
to  skreen  the  conduct  of  the  petitioner,  as  one  of  the 
assignees  under  the  fiat,  and  to  harass  the  solicitors,  by 
subjecting  them  to  an  examination,  after  their  bills  have 
been  already  regularly  taxed  by  the  Commissioners. 

Mr.  JBacaUy  in  reply.  It  is  not  because  the  solicitor's 
bills  have  been  already  taxed  by  the  Commissioners, 
that  they  are  not  subject  to  re-taxation.  And,  with  re- 
spect to  their  liability  to  be  examined,  it  is  expressly 
provided  by  the  6  Geo»  4.  c.  16.  s.  33.,  that  the  Com- 
missioners may  summon  before  them  for  examination 
any  person  whom  they  believe  capable  of  giving  infor- 
mation concerning  the  person,  trade,  dealings,  or  estate 
of  the  bankrupt,  or  any  information  material  to  the  full 
disclosure  of  the  dealings  of  the  bankrupt. 

Vice-chancellor  Knight  Bruce,  C.J. — I  think 
that  I  have  power  to  refer  these  bills  for  taxation  by  a 
Master  in  Chancery,  under  the  provisions  of  the  6  Geo  4. 
c.  16.  8.  14. ;  and,  besides  the  liability  of  the  solicitors 
to  be  examined  before  the  Master  on  the  subject  of  such 
taxation,  I  am  of  opinion,  that  the  Commissioner  has 
fiill  power  to  examine  the  solicitors  as  to  the  bankrupt's 
property.  The  Order  will  be,  therefore,  that  the  bills 
shall  be  referred  to  a  Master  for  taxation,  but  that  such 
taxation  shall  be  postponed,  until  the  solicitors  are  sum- 
moned before  the  Commissioner. 


t2 
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1849. 

Ex  parte  Thomas  Staddon. — In  the  matter  of  Atsh- 
FORD  Wise,   Nicholas    Baker,    and    Willum 

Lincoln's  Inn,  SeaRLE  ReNTALL. 

P#6.  26  and 
Mareh  16. 

A.  borrows        XHIS  was  the  petition  of  a  creditor  to  withdraw  a  proof, 

iDooey  of  B. 

&  Co.,  country   and  to  be  remitted  to  his  right  of  set-off. 

promissory  aote,      '^^^  bankrupts  had  traded  as  bankers  at  Newton  Ab- 

posit  iDdoned?   ^®^^»  ***  Devonshire,  where  their  house  was  known  as 

fe^'^ni*'  "  The  Newton  Bank."    The  fiat  issued  against  them  on 

S^etrLL'^^'thegOth  July  1841. 

agents,  to  secure      In  November  1840,  the  Newton  Bank  advanced  to 

the  payment  of 

advances.    B.    the  petitioner  the  sum  of  500/.  upon  the  security  of  the 

&  Co*  become 

bankrupt,  when  petitioner's  promissory  note,  dated  the  7th  November 

A»  held  notes 

issued  by  their  1840,  payable  on  demand  with  lawful  interest.  On  the 
sufficient  to  dis-  17th  July  1841,  the  bank  stopped  payment,  when  the 
amount  of  bis  petitioner  held  notes  of  the  bank  and  interest  notes 
ncSe'-'anI  w.  ^^  ^^  amount,  with  the  interest  due  on  the  notes, 
biiu°an"d"otel**  of  581/.  5».,  being  more  than  sufficient  to  have  paid 
ofB.acCo.  toa  i^nd  discharged  the  petitioner's   promissory  note  and 

greater  amount  or  r  j 

than  the  balance  interest;  and  he  had  in  fact  collected  such  notes  toge- 

due  to  them  ^ 

from  B.  &  Co.    ther,  expressly  for  the  purpose  of  taking  up  and  paying 

W,  &  Co.  com* 

pel  A.  to  pay      his  promissory  note  with  a  part  of  these  notes  of  the 

to  them  the 

amount  of  his     bank ;  for  which  the  petitioner  alleged,  that  he  bad 

promiiisory  note,      .  .  ,  /»    i      i       i      i.  n       i 

and  refuse  to  given,  previous  to  the  stoppage  of  the  bank,  full  value, 
set  off  the  notes  I^  appeared  that  the  petitioner's  promissory  note  for 
&Co.  ;and'ii.,  ^OOZ.  was  then  in  the  hands  of  Messrs.  Williams,  Deo- 

not  knowing 

that  W,  hi  Co.  held  sufficient  securities  to  discharge  the  balance  due  to  them  from  B.  &  Co.,  proved 
under  the  fiat  for  the  amount  of  the  notes  which  he  held  of  B.  &  Co.  The  assignees  of  B.&  Co. 
then  pay  W»  &  Co.  the  amount  of  the  balance  due  to  them,  after  receifing  credit  for  the  sum 
paid  by  if.  in  discharge  of  his  promissory  note,  and  Uke  out  of  W.  k  Co.'s  hands  all  the 
remaining  securities.  Held,  that,  as  A,  would  have  had  a  right  of  set-off  against  the  bank- 
rupts, if  they  had  continued  in  possession  of  his  promissory  note,  he  was  not  to  be  deprited  of 
this  right  by  his  ignorance  of  the  state  of  the  accuunt  between  IV,  ic  Co.  and  the  baokrupb, 
and  that  the  assignees  were  therefore  bound,  on  the  withdrawal  of  his  proof,  to  repay  him  the 
amount  of  his  promissory  note,  on  his  giving  up  the  bankrupts*  notes  to  the  tame  amoant. 
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con  &  Co.,  of  Birchin  Lane,  London,  bankers,  who  were  1848. 
tbe  London  agents  or  correspondents  of  the  bankrupts,  ^^  ^^ 
and  with  whom  the  note  had  been  deposited  by  the  Staddon. 
bankrupts  along  wkh  other  securities*  for  the  purpose 
of  securing  to  Williams,  Detzcon  &  Co.  such  sums 
of  money  as  they  might  lend,  advance,  or  pay  to  or  for 
tbe  bankrupts,  or  which  might  be  or  become  due  to  them 
on  the  balance  of  their  account  with  the  bankrupts.  The 
petitioner  alleged,  that  the  note  was  deposited  with  Wil- 
UamSf  Deacon  &  Co.  only  for  the  purpose  of  securing 
to  them  such  balance,  and  that  they  were  not  absolutely 
entitled  to  tbe  note,  but  merely  held  the  same  in  the  cha- 
racter of  mortgagees  (a).  On  the  28th  July  1841,  which 
was  shortly  after  the  date  of  the  fiat,  the  petitioner,  being 
applied  to  by  Williams^  Deacon  &  Co.  for  payment  of 
the  note,  caused  the  amount  to  be  tendered  to  them  in  a 
part  of  the  notes  which  he  held  of  the  Newton  Bank,  but 
they  refused  to  receive  the  same,  or  to  deliver  up  the 
promissory  note. 

The  petitioner,  having  subsequently  received  a  letter 
from  the  solicitors  of  Williams  &  Co.  applying  for  pay- 
ment of  the  note,  showed  the  letter  to  Mr.  Hemaman,  one 
of  the  assignees,  and  requested  his  interference  to  obtain  * 
time,  in  order  that  the  petitioner  might  be  enabled  to  take 
tbe  necessary  steps  for  the  payment  of  the  note ;  but  the 
assignee  told  him  that  time  could  not  be  granted,  that  the 
assignees  could  do  nothing  for  him,  and  that  fVUliams  k 
Co.  had  not  securities  in  their  hands  of  sufficient  value  to 
secure  the  repayment  of  the  debt  due  to  them  from  the 
bankrupts,  that  he  had  no  doubt  that  Williams  &  Co. 
would  have  to  prove  against  the  estate  of  the  bankrupts, 

(a)  The  above  allegation  was  not  in  the  petition  originally  framed,  but 
^m  iuerttd  alterwaniB  by  way  of  amendment. 
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1843.  and  that  there  was  no  chance  for  the  petitioner  but  to 
Ex  parte  P^y  ^^  money;  whereupon  the  petitioner^  trusting  to 
Staddow.  g^gjj  representation,  on  the  7th  December  1841,  paid  to 
Williams  Sc  Co.  the  amount  of  the  note,  and  also  the 
sum  of  SSL  I8s,  lid.  for  interest  thereon,  amounting 
together  to  the  sum  of  523L  18s.  lid.,  whereupon  they 
delivered  up  to  the  petitioner  his  promissory  note. 

The  petitioner  alleged,  that,  in  the  belief  that  WUliam 
tc  Co.  did  not  hold  sufficient  securities  to  discharge  the 
debt  due  to  them  from  the  bankrupts,  he,  on  the  10th 
September  1841,  proved  the  several  notes  of  the  said 
bankrupts  of  which  he  was  the  holder,  amounting,  with 
interest,  to  the  sum  of  581/.  5$.,  under  the  fiat>  but  that 
had  not  yet  received  any  dividend  thereon,  or  voted  in 
the  choice  of  assignees. 

Williams  &  Co.  gave  to  the  assignees  of  the  bankrupts 
credit  for  the  amount  of  the  promissory  note  and  interest; 
and,  within  two  or  three  weeks  after  the  petitioner  had 
paid  the  same,  the  assignees  paid  Williams  &  Co.  the 
balance  of  the  debt  then  due  to  them,  and  took  out  of 
their  hands  all  the  securities  which  they  then  held. 

The  petitioner  alleged,  that,  since  such  payment  so 
#  made  by  him  to  Williams  &  Co.,  he  had  discovered  that 
at  the  time  when  such  representation  was  made  to  him 
by  Mr.  Hemaman,  Williams  8c  Co.  held  securities,  which 
were  much  more  than  amply  sufficient  for  securing  to 
them  the  repayment  of  all  such  sums  as  were  then  due  to 
them  from  the  bankrupts,  and  that  Mr.  Hemaman  was 
well  aware  of  the  fi&ct.  And  that,  by  means  of  such  repre- 
sentations, the  petitioner  was  induced  to  pay  the  sum  of 
500/.  and  interest  so  secured  by  the  said  promissory 
note,  and  to  prove  what  was  due  to  him  as  the  holder  of 
the  bankrupts'  notes  under  the  fiat,  instead  of  setting  off 
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(as  he  had  been  advised  he  had  a  right  to  do)  what  was  lS4i3. 
due  to  him  from  the  bankrupts  against  the  sum  of  500L  ^^  ^ 
and  interest  so  secured  by  the  petitioner's  promissory  Staddok. 
note.  The  petitioner  insisted,  that  Williams  &  Co.  acted 
in  the  transaction  at  the  request  of,  and  as  the  agents 
of,  the  assignees;  and  that,  if  the  assignees  had  in- 
formed the  petitioner  of  the  true  state  of  the  account 
of  the  bankrupts  with  Williams  &  Co.,  the  payment 
made  by  the  petitioner  to  them  in  discharge  of  the  pro- 
missory note  would  not  have  been  made.  That  the 
estate  of  the  bankrupts  had  benefited  to  the  extent  of 
the  payment  of  the  sum  of  523L  iSs.  lid.  by  the  peti- 
tioner to  Williams  !l  Co, f  inasmuch  as  the  assignees  paid 
to  them  so  much  less  in  discharge  of  their  debt  due  firom 
the  bankrupts.  That  among  the  securities  given  up  by 
Williams  &  Co.  to  the  assignees  were  those  of  several 
persons  who  held  notes  of  the  bankrupts,  or  to  whom 
they  were  indebted  on  accounts  current;  in  all  which 
ca^es  one  debt  was  allowed  by  the  assignees  to  be  set 
off  against  the  other,  as  the  petitioner  submitted  ought  to 
have  been  done  in  his  case.  That  the  securities,  which 
were  so  given  up  by  Williams  &  Co.  to  the  assignees 
had  (with  the  exception  of  those  in  which  a  set-off  had 
been  allowed)  since  been  realized  by  the  assignees,  and 
had  produced  a  much  larger  sum  than  the  balance  so 
paid  by  them  to  Williams  &  Co.,  and  the  said  sum  of  523/. 
lisAld.  That  the  petitioner  had,  at  various  times  since 
the  payment  to  Williams  &  Co.  of  the  said  sum  of  523L 
lis.  lid.,  and  since  the  discovery  by  the  petitioner  of  the 
state  of  accounts  between  them  and  the  assignees,  made 
application  to  the  assignees  for  repayment  to  him  of  the 
8um^  and  requested  that  the  debt  of  58 IZ.  5;.,  so 


360  CASES  IN  BANKRUPTCY. 

1843.        proved  by  the  petitioner,  or  so  much  thereof  as  amounted 

£  Dtrto  ^  ^^^  ^^^  ^^  ^^^  ^^  ^^^  ^^  WilUams  Sc  Co.,  might  be 
Staddov.  expunged  from  the  list  of  proofs  under  the  fiat,  and  that 
the  petitioner  might  remain  a  creditor  under  the  bank- 
ruptcy for  the  difierence  only  between  those  respective 
sums ;  the  petitioner  offering  to  give  up  to  the  assignees 
so  many  of  the  interest  notes  and  bank  notes  of  the 
Newton  Bank,  as  would  amount  to  the  sum  of  52SI 
IBs.  lld.'j  but  the  assignees  declined  to  accede  to  such 
offer. 

The  prayer  was,  that  the  proof  for  the  sum  of  58H.  &. 
might  be  expunged;  and  that  the  assignees  might  be  or- 
dered to  refund  to  the  petitioner  the  sum  o{5^Ll8sAld* 
paid  by  him  to  WilUams  &  Co.,  and  by  them  accounted 
for  to  the  assignees,  the  petitioner  being  ready  and 
willing  to  deliver  up  to  them  the  said  promissory  note; 
and  that  the  petitioner  might  be  declared  entitled  to  set 
off,  against  the  amount  due  for  principal  and  interest  on 
such  promissory  note,  a  sufficient  portion  of  the  bank  and 
interest  notes  of  the  bankrupts  in  his  hands,  and  be  at 
liberty  to  prove  for  the  balance  due  on  such  bank  and 
interest  notes;  and  that  the  assignees  might  be  ordered 
to  pay  to  the  petitioner  the  costs  of  the  application. 

Mr.  James  RtisseU,  and  Mr.  Shebbeare,  in  support  of 
the  petition.  The  petitioner  was  in  the  nature  of  a 
surety,  only,  for  the  payment  of  the  promissory  note  to 
WilliamSf  Deacon  &  Co.  If  the  note  had  been  in  the 
possession  of  the  Newton  bankers  at  the  time  of  their 
bankruptcy,  it  is  quite  clear  that  the  petitioner  would,  in 
that  case,  have  been  entitled  to  set  off  the  bank  notes. 
Then  as,  by  the  payment  of  the  note  by  the  petitioner 
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to  WUBam  &  Co.,  the  debt  of  the  bankrupts  to  Wil- 
Bams  &  Co.  is  to  that  amount  diminished,  the  assignees 
are  bound  to  return  to  the  petitioner  the  amount  which 
he  paid  to  Williams  &  Co.  in  discharge  of  the  note ;  for 
the  note  was  only  deposited  by  the  bankrupts  with 
Williams  &  Co.  in  the  nature  of  a  mortgage ;  it  was  not 
absolutely  transferred  to  them. 


£61 


1849. 


£z  parte 
Stiddon. 


Vice-Chamcellor  Knioht  Bruce,  C.  J. — Where 
is  it  alleged  in  the  petition,  that  the  promissory  note  was 
only  mortgaged  to  Williams  &  Co.  ?  If  there  is  no  such 
allegation,  the  petition  must  be  amended. 

Note :  The  petidon,  being  defective  in  this  respect, 
stood  over  for  the  purpose  of  having  such  an  amend- 
ment introduced  into  it,  and  came  on  again  this  day  for 
bearing. 


MmtcH  16. 


Mr.  J.  Russell,  and  Mr.  Shebbeare,  renewed  their 
former  argument  in  support  of  the  petition. 


Mr.  Anderdoftf  and  Mr.  Bacon,  for  the  assignees. 
This  is  certainly  a  case  of  very  great  importance ;  as,  if 
it  is  decided  in  fitvour  of  the  petitioner,  it  may  influence 
several  other  persons  to  make  similar  claims  against  the 
estate  of  the  bankrupts.  The  60th  section  of  the  6 
Geo.  4.  c.  16  does  not  apply  to  this  case ;  for  that 
section  refers  only  to  mutual  debts  and  credits  between 
the  bankrupt  and  any  other  person ;  and  here  there  was 
no  debt  due  to  the  bankrupts,  it  having  been  transferred 
by  them  to  Williams  &  Co.  The  petitioner  was  there- 
fore barred  from  any  relief  under  the  60th  section ; 
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1848.  which  points  only  to  a  case  where  the  debtor  and  the 
Ex  parte  bankrupt  are  solely  interested,  and  not  to  any  debt  or 
Stii>dok,  credit  between  the  debtor  and  a  third  person.  The  note 
was  given  by  the  petitioner  to  the  bankrupts,  in  return 
for  advances  made  by  them,  and  was  to  all  intents  a 
negotiable  instrument  It  was  indorsed  over  by  them  to 
Williams  &  Co.,  in  the  ordinary  way  of  mercantile  deal- 
ing, the  bankrupts  having  therefore  no  longer  any  con- 
trol over  it;  and  Williams  &  Co., as  indorsees,  demanded 
the  payment  of  it  from  the  petitioner,  as  the  maker. 
Between  the  time  of  such  demand  and  the  payment  of 
the  note  by  the  petitioner,  he  proved  the  amount  of  the 
notes  of  the  Newton  bank  which  he  had  in  his  pos- 
session. In  September  1841  he  made  his  proof,  and  in 
December  following  he  paid  the  promissory  note,  thus 
showing  he  was  satisfied  that  WHliams  &  Co.  had  a 
right  to  enforce  the  payment  of  the  note.  And  it  was 
not  till  January  1842,  that  the  assignees  got  the  other 
securities  out  of  the  hands  of  WiUiams  &  Co.  There 
is  a  great  difference  between  this  case  and  others,  where 
the  securities  were  under  the  control  of  the  bankrupt  at 
the  time  of  his  bankruptcy. 

Vicb-Chancellor  KmaHT  Bruce,  C.  J.— -I  have 
thought  of  this  case  frequently  since  it  was  last  before 
the  Court,  and  am  therefore  able  to  give  my  judgment 
upon  it  at  once ;  although  I  do  not  remember  precisely 
a  case  of  a  similar  kind.  I  dismiss  from  my  consideration 
the  circumstance  of  the  petitioner  having  proved  his  debt 
under  the  fiat ;  inasmuch  as  he  has  received  no  dividend 
on  his  proof,  has  not  interfered  in  the  choice  of  assig- 
nees, nor  in  fact  taken  any  other  benefit  from  such 


Staodov. 
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proof,  which  aiq>ears  to  have  been  made»  under  complete       l^^iS. 
Ignorance  of  the  nature  and  extent  of  bis  rights.    The      -^z  ptrte 
petitioner  had  borrowed  money  from  the  bankrupts  on 
his  promissory  note,  payable  on  demand,  with  interest 
This  note  the  bankrupts  deposited,  and  also  various 
other  notes  and  bills,  with  WiUiams,  Deacon  &  Co.,  the 
London  bankers,  as  a  security  for  adTances  made  by 
them  to  the  bankrupts.    It  is  not  suggested,  that  the  pe- 
titioner had  any  knowledge  whatever  that  the  bankrupts 
had  parted  with  his  note;  and  it  may  be  reasonably 
supposed  that  he  regulated  his  dealings,  as  far  as  the 
buikrupts  were  concerned,  on  the  understanding  that  it 
still  remained  in  their  possession.    It  appears  that  the 
bankrupts  transferred  the  possession  of  the  note,  not 
absolutely,  but  by  way  of  pledge,  to  fVilUam$,  Deacon 
&  Co.,  which  gave  them  a  right  to  deal  with  the  note  as 
against  the  petitioner.    The  petitioner,  however,  think- 
ing that  the  bankrupts  still  held  his  note,  takes  the 
notes  issued  from  their  bank  in  the  ordinary  course  of 
business^  which  he  might  not  have  done  if  he  had  known 
that  they  had  parted  with  his  own  note.    But,  having 
ascertained  this  feet,  he  endeavours  to  establish  a  set-off 
against  the  London  house  when  they  call  upon  him  to 
pay  the  amount  of  his  note  to  them,  as  the  holders  of  it. 
They  decline  to  allow  the  set-off,  and  compel  him  to 
pay  the  full  amount.    It  seems  that  the  securities  held 
by  the  London  bankers  were  more  than  enough  to  satisfy 
all  their  claims  against  the  bankrupts,  and  that  the  sur- 
plus of  those  securities  have  since  come  to  the  hands  of 
the  assignees.    The  question  is,  therefore,  under  these 
drcumstances,  whether  the  petitioner  is  barred  from  the 
right  of  set-off,  which  he  would  otherwise  have  had, 
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1843.       against  any  demand  of  the  bankrupts  on  his  promissory 
Ex  parte      ^^^'    ^^  ^  certain  sense,  the  property  in  the  note  had 
Staddok.     never  left  the  bankrupts,  as  they  had  only  parted  with 
the  possession  of  it,  by  way  of  pledge;  and  the  question 
then  would  be,  whether  the  case  does  not  come  strictly 
within  the  terms  of  the  clause  of  mutual  credit  in  the 
Bankrupt  Act,  6  Geo.  4.  c.  16.  s.  50.    But  the  case  does 
not  rest  wholly  upon  that  question.    For,  suppose  the 
London  bankers  had  retained  the  mass  of  securities  put 
into  their  hands  by  the  bankrupts,  after  receiving  from 
the  petitioner  the  amount  of  his  promissory  note,  and  had 
realized  the  whole  of  the  other  securities,  paying  them- 
selves in  full, — I  should  then  have  considered  the  deal- 
ings of  the  petitioner,  in  regard  to  the  bankrupts'  notes, 
in  the  same  light  as  if  the  bankrupts  had  kept  his  promis- 
sory note,  and  that  he  would  have  a  right  against  the 
London  bankers  for  the  surplus  proceeds  of  those  secu- 
rities, to  the  extent  of  the  sum  paid  by  him  on  his  promis- 
sory note,  in  preference  to  any  other  persons.     I  am  of 
opinion,  therefore,  that  the  petitioner  is,  in  substance,  en- 
titled to  the  relief  he  asks ;  reserving  any  inquiry  which 
the  assignees  may  wish  to  have,  as  to  the  time  when  the 
petitioner  became  possessed  of  the  bankrupts*  notes, 
with  liberty  to  state  special  circumstances.     I  do  not 
think  it  is  a  case  for  costs  on  either  side,  unless  the 
respondents  take  an  inquiry,  in  which  event  the  costs 
will  of  course  be  reserved. 
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1848. 


Ex  parte  Steward. — In  the  matter  of  Dodshon  Blake. 

This  was  the  petition  of  one  of  the  public  officers  of 
the  East  of  England  Bank,  claiming  on  behalf  of  the 
bank  a  lien  upon  (among  other  property)  certain  trust 
funds  in  which  the  bankrupt  was  interested. 

By  articles  of  agreement  entered  into  in  May  1840|  on 
the  dissolution  of  a  partnership  between  the  bankrupt 
and  one  Robert  Wiffen  Blake,  who  had  carried  on 
business  at  Norwich,  as  mohair  yarn  spinners,  the  latter 
agreed  to  take  certain  parts  of  the  machinery  and  stock 
in  trade  at  a  valuation  to  be  made  by  one  Joseph  Med- 
grave  and  one  Jasper  Howes  Tipple^  or  an  umpire  to  be 
chosen  by  them.  The  amount  of  the  valuation  was  to 
be  paid  to  Redgrave  and  Tipple,  to  whom  all  the  out- 
standing credits  of  the  concern  were  assigned,  and  all 
monies  in  the  hands  of  the  partners  belonging  to  the 
firm  were  to  be  paid.  Redgrave  and  Tipple  were  to 
open  an  account  in  their  names  with  the  East  of  England 
Bank,  and  to  pay  to  this  account  all  monies  received  by 
them  on  account  of  the  valuation  or  otherwise  imme- 
diately on  the  receipt  thereof,  which  monies  were  to  be 
continued  in  the  bank  until  the  application  thereof  as 
thereinafter  directed.  After  payment  of  the  expenses 
incidental  to  the  trust,  the  surplus  was  to  be  divided 
between  the  partners  equally,  after  payment  of  a  certain 
compensation  to  the  bankrupt,  the  amount  of  which  was 
to  be  settled  by  the  trustees  or  their  umpire. 

An  account  was  accordingly  opened  in  the  names  of 
the  trustees,  and  divers  sums  were  paid  by  them  into  the 
bank  to  the  credit  of  that  account,  but  the  sums  to  be 
tetded  by  the  arbitration  of  the  trustees  bad  not  been 
determined. 


WutmimUr, 
Jan.  23. 

A  eutui  ^ue 
trtut,  eotttlfld 
to  monies  pay* 
able  oat  of  a 
fund  in  the 
hands  of  trus- 
tees, is  indebted 
to  his  bankers 
in  a  large 
amount,  by 
which  ki»  ac- 
count is  over- 
drawn, and  in 
consideration  of 
not  being 
pressed  to 
reduce  this 
amount,- he 
agrees  to  give 
the  bankers  a 
lien  on  the  mo- 
nies coming  to 
him  out  of  the 
trust  fund. 
He  thereupon 
addresses  a  note 
to  one  of  the 
trustees,  re- 
questing and 
authorizing  the 
tiustee  to  pay 
to  the  creait  of 
the  account  of 
the  cutui  qu9 
trust  at  the 
bank  the 
monies  peyable 
to  him  out  of 
the  trust  fund. 
The  trustee  is 
apprised  of  the 
arrangement 
between  the 
parties.    Held, 
on  the  eutui 
91a  (ruse  be- 
coming bank- 
rupt, tnat  the 
bank  had  a 
good  lien,  and 
mat  the  autho- 
rity given  by 
the  note  was  not 
countermand- 
able. 
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1849.  Some  time  before  7th  April  IS4&,  the  bankrupt,  who 

Ex  parte  '^^P*  ^  private  account  of  his  own  with  the  East  of 
Stewa*©.  England  Bank,  and  had  deposited  certain  deeds  to 
secure  the  balance,  on  which  his  account  might  from 
time  to  time  be  overdrawn,  was  indebted  to  the  bank  in 
a  greater  amount  than  that  by  which  it  had  been  agreed 
he  was  to  be  at  liberty  to  overdraw.  The  manager  of 
the  bank  saw  the  bankrupt  on  the  7th  April,  and  insisted 
on  his  reducing  his  debt  to  the  bank  from  4S66Z.  &•  9d., 
its  then  actual  amount,  to  S700Z.,  whereupon  the  bank- 
rupt requested  that  the  bank  would  forbear  to  press  him 
for  an  immediate  reduction  of  his  balance,  and  offered  to 
give  the  bank  a  lien  on  his  share  of  the  money  lying  in 
the  bank  to  the  credit  of  D.  and  R.  W.  Blake^s  trust. 
On  the  manager  agreeing  not  to  press  for  an  immediate 
reduction,  the  bankrupt  addressed  and  sent  to  Redgrate 
the  following  note. 

'*  Mr.  J.  Redgrave* 

«  Norwich,  8  April  1842. 

"My  dear  Sir. — I  beg  to  authorize  and  request  you  to 

pay  to  the  credit  of  my  account  with  the  East  of  England 

Bank,  such  sums  as  may  be  awarded  to  me  from  the 

account  of  D.  and  R.  W.  Blake^  of  which  you  are  a 

trustee.    Yours,  very  truly, 

D.Blake:' 

With  this  letter,  there  was  transmitted  to  Redgrave  a 
form  of  an  undertaking  for  him  to  sign,  written  by  the 
manager  of  the  bank,  by  which  undertaking  Redgrax>t 
was  requested  to  bind  himself,  upon  the  final  settlement 
of  the  trust,  to  pay  the  balance  due  to  the  bankrupt  to 
the  credit  of  the  bankrupt's  private  account  at  the  bank. 
At  the  time,  Redgrave  was  informed  that  the  note  signed 
by  the  bankrupt  was  intended  as  a  security,  and  ex- 
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pressed  his  readiness  to  carry  out  the  intention,  but 
deelined  signing  the  undertaking,  which  was  thereupon 
destroyed  by  the  manager  of  the  bank. 
The  fiat  issued  on  the  SOth  April. 


867 


1843. 


Ex  parte 

Steward. 


Mr.  KoCf  and  Mr.  Dixon,  in  support  of  the  petitioui 
dted  Raw  v.  Dawson  (a),  Watson  v.  Duhe  of  Welling^ 
tan  (J>\  and  Ex  parte  Aldersan  (c). 

Mr.  Anderdon,  and  Mr.  Bacon,  for  the  assignees. 


Vice-Chancellor  Knioht  Bruce,  C.  J.— The  ques* 
tion  here  is  whether  any  equitable  assignment  was  made, 
for  it  is  conceded  that  if  made,  it  was  sufficiently  notified 
to  those  who  had  the  control  over  the  trust  fiind.  The 
two  Blokes  having  dissolved  their  partnership,  it  was 
arranged  that  the  assets  of  the  firm  should  be  vested  in 
two  persons,  named  Redgrave  and  Tipple^  who  were  to 
act  as  arbitrators  and  trustees.  They  were  to  discharge 
the  partnership  liabilities,  to  provide  for  the  distinct  rights 
of  the  partners,  and  to  divide  the  surplus.  The  trustees 
were  directed  to  open,  and  did  open,  an  account  in  their 
own  names  with  the  East  of  England  Bank,  but  as  trus- 
tees for  the  purposes  of  the  agreement  entered  into  on  the 
diaaolution  of  the  partnership,  though  whether  this  last 
circumstance  appeared  upon  the  books  of  the  bank  is 
not  material.  The  bankrupt  had  a  private  account  of  his 
own  with  the  bank,  which  was  overdrawn,  and  he  was 
heavily  indebted  to  the  bank.  It  appears  that  the  agent 
of  the  bank  expressed  his  dissatisfaction  as  to  the  amount 
by  which  this  account  was  overdrawn,  and  by  the  affi- 
davit of  the  agent  it  appears  that  this  took  place,  namely, 

(a)  1  Yes.  331.        (6)  1  Rm.  &  Myl.  602.        (c)  1  Mad.  53. 
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1 848.       that  the  bankrupt  requested  the  directors  of  the  bank  to 
Kx  parte      forbear  to  press  him  for  a  reduction  of  the  balance  due 
Reward,     ff  qjq  )^J|q^  |^q  j  ofiercd  to  give  the  bank  a  lien  on  his  share 
of  the  fund  in  which  he  was  interested  with  his  former 
partner — ^not  saying  for  the  amount  by  which  his  account 
was  overdrawn,  but  only  saying  in  consideration  of  not 
being  pressed  to  reduce  that  amount.     In  consequence 
of  this  ofier,  the  agent  agreed  on  behalf  of  the  bank  not 
to  press  for  such  reduction.   In  substance,  therefore,  the 
bank  accepted  the  security.    Not  only  does  this  appear 
which  I  have  stated,  but  it  appears  that  a  communica- 
tion took  place  between  the  agent  of  the  bank  and  Mr. 
Redgrave  on  the  subject,  with  reference  to  the  supposed 
materiality  of  Mr.  Iiedgrave*$  signing  an  undertaking  to 
abide  by  the  arrangement.    Such  an  undertaking,  how- 
ever, was  not  necessary  to  give  validity  to  the  transac- 
tion, it  being  admitted  that  Mr.  Redgrave  was  aware  of 
the  intention  of  the  parties.    There  is  therefore  here  an 
order  by  a  party  with  an  equitable  title  to  a  fund,  as  a 
cestui  que  trust,  to  the  trustee,  given  as  a  security,  amount- 
ing in  effect  to  a  direction  to  pay  to  a  creditor  the  por- 
tion belonging  to  the  cestui  que  trust.    And  if  these  had 
been  the  express  terms  of  the  order  to  the  trustee,  no 
question  could  have  arisen ;  but  it  is  said  the  direction  is 
to  pay,  not  to  the  creditor,  but  to  the  credit  of  the  bank- 
rupt's account  with  the  East  of  England  Bank.     When 
paid  however  to  that  account,  the  bank  would  have  been 
entitled  to  set  off*  against  it  the  amount  due  to  the  bank 
from  the  bankrupt ;  the  bank  might  have  paid  itself  out 
of  the  money  paid  in,  and  I  therefore  think  the  order 
amounted  to  the  same  thing.     It  is  however  stated,  that 
the  order  was  afterwards  countermanded,  but  the  ques- 
tion is,  was  it  countermandable  or  not?    A  power  of 
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attorney  may  be  given  under  such  circumstances  as  not        18-^3. 
to  be  capable  of  being  revoked,  and  my  opinion  is,  that       y^  ^^^^ 
the  intention  of  the  parties  was,  that  this  authority  should      Stew  a  rd. 
be  ineTOcable.     I  think  therefore  that  this  is,  to  all 
intents  and  purposes,  a  valid  equitable  assignment,  and 
that  it  has  been  communicated  to  all  the  parties  to  whom 
communication  was  necessary. 

The  usual  Order. 


# 


WeUmintter, 
Courtoflieview, 

Ex  parte  John  Carruthers. — In  the  matter  of  John    Januartf  u, 

*  and  coram 

Carruthers.  ^'•<*  ^y«rf- 

hurti,  C. 
|i|.  Jan.  12  and  19. 

MR.  Rogers  moved  that  the  bankrupt's  certificate  Ad  appeal  from 
Blight  be  allowed  upon  the  affidavit  of  a  friend  of  the  tl^^tyxl^ 
bankrupt,  and  of  the  solicitor  acting  on  the  bankrupt's  ^g^'^hoiSj'be 
behalf,  that  the  certificate  was  obtained  fairly  and  without  i>;r  way  of  ape- 

''  ciai  caic,  and 

fraud,  as  the  deponents  verily  believed,  and  had  no  reason  ^^^  ^y  ^^y  ^^ 

motioD  before 

to  doubt.     In  support  of  the  application,  an  affidavit  of  the  Lord  Chan- 
cellor, 
the  bankrupt's  friend,  one  Mr.  James  Hore^  and  of  the     Neither  the 

solicitor  was  read,  stating  that  the  bankrupt  had  sur-  view,  nor  the 
rendered,  and  had  passed  his  last  examination  on  the  cellor/haa  juris- 
22nd  of  March  1841,  and  that  the  solicitor  had  acted  as  ^^S^XiVilTeT- 
the  bankrupt's  solicitor  throughout  in  tiie  matter  of  the  IJfe^'SfikX"* 
bankruptcy,  and  that  the  bankrupt  had  left  England  in  *"™*S j  'JJ.    * 
June  1842  for  the  East  Indies,  to  establish  himself,  and  conformity. 
seek  bis  livelihood  there,  and  had,  as  deponents  believed, 
already  arrived,  and  was  then  at  Calcutta.     The  certi- 
ficate had  been  signed  by  the  requisite  proportion  of  cre- 
ditors, and  by  the  Commissioner. 


The  Court  declined  making  any  Order,  considering 

▼OL.  HI.  u 
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1843.        that  the  act  required  an  affidavit  of  conformity  from  the 
^^"^^      bankrupt  himself  (a). 

Cabbuthebs. 

January  12.        Mr.  JRogers,  on  this  day,  made  the  same  motion  before 
the  Lord  Chancellor,  upon  the  same  affidavit. 

The  Lord  Chancellor.  The  more  convenient 
course  will  be  to  bring  the  matter  before  me  in  the  form 
of  a  special  case.  That  is  the  proper  mode  of  appealing 
from  a  decision  of  the  Court  of  Review. 

Mr.  Rogers  submitted,  that,  as  the  present  application 
had  been  made  by  way  of  motion,  and  not  by  way  of 
petition  to  the  Court  of  Review,  a  special  case  was  not 
requisite.  An  appeal  from  the  refusal  of  a  motion  by  the 
Court  below  was  a  new  motion  (&). 


The  Lord  Chancellor.    Does  that  rule  apply  in 
bankruptcy  ? 

(a)  6  Geo.  4.  c.  16.  b.  122.  "  And  be  it  enacted,  that  such  certificate  shall 
be  signed  by  four-6fths  in  number  and  value  of  the  creditors  of  the  bankrupt, 
who  shall  have  proved  debts  under  the  commission  to  the  amount  of  W, 
or  upwards,  or  after  six  calendar  months  from  the  last  examination  of  the 
bankrupt,  then  either  by  three-fifths  in  number  and  value  of  such  creditors, 
or  by  nine-tenths  in  number  of  such  creditors,  who  shall  thereby  testify  their 
consent  to  the  said  bankrupt's  discharge  as  aforesaid ;  and  no  such  certificate 
shall  be  such  discharge,  unless  the  Commissioners  shall  in  writing  under 
their  hands  and  seals  certify  to  the  Lord  Chancellor  that  such  bankrupt  has 
made  a  full  discovery  of  his  estate  and  effects,  and  in  all  things  conformed 
as  aforesaid,  and  that  there  does  not  appear  any  reason  to  doubt  the  truth  or 
fulness  of  such  discovery,  and  also  that  the  creditors  have  signed  in  manner 
hereby  directed,  and  unless  the  bankrupt  make  oath  in  writing,  that  such 
certificate  and  consent  was  obtained  without  fraud,  and  unless  such  certifi- 
cate shall,  after  such  oath,  be  allowed  by  the  Lord  Chancellor,  against  which 
allowance  any  of  the  creditors  of  the  bankrupt  may  be  heard  before  the  Lord 
Chancellor." 

(ft)  See  Const  v.  Barr,  2  Russt  161  ;  and  In  the  matter  of  Joteph  and 
Webster,  1  R«  &  M.  496. 


CASES  IN  BANKRUPTCY.  271 

Mr.  Rogers,    It  is  not  prescribed  by  any  Order  or  1843. 

practice  peculiar  to  Courts  of  Equity  other  than  the  Ei  parte 

Court  of  Review,  but  is  founded  upon  reasons  which  are  ^^»*'''*^"«"»- 
as  applicable  to  that  Courts  as  to  the  Court  of  Chancery. 

The  Lord  Chancellor  however  desired  that  the 
appeal  might  be  brought  on  in  the  form  of  a  special 
case ;  and  the  following  case  having  been  settled  by  the 
Court  of  Review,  came  on  to  be  heard  accordingly. 

Special  Case. 

''  The  fiat  in  this  case  bears  date  the  Slst  day  of  Sep-  January  19. 
tember  1840,  and  was  issued  and  is  now  in  prosecution 
against  the  said  John  Carruthers,  by  the  name  and 
description  of  *  John  Carruthers,  of  Mitchells,  in  the 
parish  of  Speldhurst,  in  the  county  of  Kent,  and  last 
residing  at  Shepperton,  in  the  county  of  Middlesex, 
lately  also  carrying  on  business  as  a  distiller,  in  partner- 
ship with  Frederick  Fraser  Carruthers,  of  Manchester, 
in  the  county  of  Lancaster,  under  the  name  of  Carrutkers 
&  Co.,  and  the  Manchester  Distillery  Company,  dealer 
and  chapman.' 

'*  That  the  said  John  Carrutkers  was  adjudged  and 
declared  bankrupt  under  the  said  fiat,  and  having  sur- 
rendered himself  to  the  said  fiat,  passed  his  examina- 
tion on  the  22d  of  March  1841. 

"  That  William  Patterson,  of  Old  Broad  Street,  in 
the  city  of  London,  acted  and  acts  for  the  said  John  Car- 
rutkers  as  his  solicitor  in  the  matter  of  the  said  bank- 
ruptcy; and  in  the  month  of  November  1842,  James 
Hare,  the  intimate  friend  of  and  acting  for  and  on  behalf 
of  the  said  John  Carrutkers,  instructed  the  said  William 
Patterson  to  apply  on  behalf  of  the  said  Jokn  Carrutkers 

u2 
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1843.  to  the  Commissioner  acting  in  the  prosecution  of  the  said 
Ex  parte  ^**»  ^^^  *^*^  allowance  of  the  certificate  of  the  said  John 
Carrutiieiis.  Carruthers  thereunder,  he  the  said  John  Carruthers 
being  abroad  as  after  mentioned,  but  having  authorized 
the  said  James  Hore  to  aid  in  obtaining  the  allowance 
of  the  said  certificate.  A  public  sitting  for  the  allow- 
ance of  the  said  certificate  was  held  on  the  18th  day  of 
December  184&,  the  required  notice  of  such  sitting 
having  been  duly  advertized ;  and  Sir  C  F,  WiUiams, 
the  Commissioner  acting  in  prosecution  of  the  said  fiat, 
duly  allowed  the  said  bankrupt's  certificate  at  such 
meeting  in  the  usual  form,  certifying  the  said  bankrupt's 
conformity,  and  that  the  said  John  Carruthers  was  en- 
titled to  the  allowance  of  his  certificate,  and  to  have 
such  allowance  and  benefit  and  discharge  as  therein  men- 
tioned. 

**  That  the  said  John  Carrulliers  had  previously  left 
England  in  the  month  of  June  1848,  in  a  ship  bound  for 
Calcutta,  in  the  East  Indies,  to  establish  himself  in  that 
country,  and  was  now  on  his  passage  to  or  arrived  at 
that  place. 

''  That  in  the  said  month  of  June  the  said  James  Hore 
received  from  the  said  James  Carrut/iers  a  power  of 
attorney  dated  the  6th  day  of  that  month,  executed  by 
him,  empowering  the  said  James  Hore  to  act  for  him  in 
certain  matters  in  this  country,  and  witnessed  by  his  son 
Arthur  St.  John  Carruthers ^  describing  himself  *  Pas- 
senger on  board  the  Ripley y  bound  to  Calcutta,  and  now 
at  sea.' 

"  That  on  the  11th  day  of  January  1843,  Mr.  Rogers, 
of  counsel  for  the  said  bankrupt,  moved  and  stated  divers 
reasons  before  the  Right  Honourable  Sir  James  Lewis 
Knight  Bruce,  Chief  Judge   of  the  Court  of  Bank- 
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ruptcy,  that  the  said  certificate  should  be  confirmed  by        1843. 
the  Court  of  Review,  under  the  circumstances  before       ^^    ^ 
stated^  proved  by  the  affidavit  (duly  filed  in  support  of   <^a«*wthbrk 
such  motion)  of  the  said  William  Patterson  and  the  said 
James  Hare,  and  further  deposing  that  such  certificate 
was  obtained  fairly  and  without  fraud,  as  the  defendants 
verily  believed  and  had  no  reason  to  doubt ;  but  upon 
hearing  the  said  motion,  his  Honour  the  said  Chief  Judge 
of  the  Court  of  Review  was  pleased  to  refuse  such  appli- 
cation, and  did  not  think  fit  to  make  any  Order  thereon, 
but  expressed  his  readiness  to  sign  a  special  case,  that 
your  Lordship's  decision  upon  the  application  might  be 
obtained. 

"  The  said  John  Carruthers  is  aggrieved,  and  humbly 
appeals  to  your  Lordship. 
**  The  question  for  the  opinion  of  the  Court  is, 
*'  Whether  the  Order,  for  which  application  was  made, 
oughts  under  the  circumstances,  to  have  been  made,  with- 
out any  affidavit  by  the  bankrupt." 

Mr.  Rogers  cited  JEx  parte  May  (a),  and  JEx  parte 
Waterhouse  {b),  in  both  of  which  cases  the  personal  affi- 
davit of  the  bankrupt  had  been  dispensed  with,  the 
Court  considering  that  the  clause  in  6  Geo.  4.  c.  16. 
8. 122.,  which  provides  that  no  certificate  shall  be  granted 
unless  the  bankrupt  made  oath  that  it  had  been  obtained 
without  fraud,  would  be  substantially  satisfied  by  any 
evidence  which  the  Court  could  rely  upon,  in  cases 
where  the  bankrupt's  own  oath  could  not  be  obtained. 
In  the  former  of  these  cases,  the  bankrupt  was  a  lunatic ; 
in  the  latter  he  was,  as  in  the  present  case,  absent  from 
this  country,  without  any  fault  of  his.     It  could  not  be 

(«)  2  M.  D.  £c  D.  381.  (6)  3  M.  D.  &  D.  760. 
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1843.        the  intention  of  the  legislature  to  render  it  impossible 
J^"*^       to  obtain  a  certificate  under  such  circumstances.     Such, 

Expane 

Cabbuthsbh.  however,  would  be  the  result  of  adhering  to  the  mere 
letter  of  the  clause,  and  not  to  its  spirit. 

The  Lord  Chancellor  thought  that  the  words  of  the 
act  were  imperative,  and  allowed  him  no  option  in  the 
case,  and  that  the  parties  must  bend  rather  than  the 
statute. 

Appeal  dismissed. 


Lineoin't  Inn,  Ex  parte  Benjamin  Hart  Thorold. — In  the  matter  of 

Feb.  22jd  27.  BeNJAMIN  HaRT  ThOROLD. 

March  27. 

The  24th  sec-     XHIS  was  a  petition  of  the  bankrupt  to  annul  the  fiat, 

tionoftbe5  ,  i    i        i  i 

&6Ftct.c.i22,  on  the  ground  that  he  was  not  a  trader, 
that  the^ja^zette      '^^^  affidavits  in  support  of  the  fiat  alleged  that  the 
advMUsemeDrof  bankrupt  traded  as  a  dealer  in  wool,  a  brewer,  a  maltster, 
than^i^con^^    *  stage-coach  proprietor,  a  brickmaker,  and  a  coal  mer- 

clusive  evidence  ^hant. 
in  all  cases 

against  the  In  answer  to  these  allegations,  the  bankrupt  swore 

bankrupt,  un-  o  *  i- 

less  he  shall       that  he  Occupied  and  lived  upon  a  farm,  in  which  he  had 

withm  a  certain 

time  have  com-   a  reversionary  interest,  and  that  he  occasionally  bought 

neoced  an 

action,  suit,  or  wool  for  the  mere  purpose  of  mixing  it  with  the  wool 
ing,  to  dispute  grown  upon  his  farm,  and  rendering  it  more  saleable. 
fiat,  applies  only  ^^  denied  that  he  was  a  brewer,  or  that  he  ever  sold  any 
lawTnd  suits  in  ^^^'  He  also  denied  that  he  ever  was  a  proprietor,  or 
to  MtitioMi'T*  part  proprietor,  of  any  stage-coaches,  but  that  he  merely 
RevSw*'*  B  provided  horses  to  work  two  stages,  not  for  profit,  but  for 
see  the  next       his  own  accommodation  and  that  of  the  public,  and  in 

case.  ^  ' 

order  to  induce  other  persons  to  work  that  line  of  road — 
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that  it  was  a  losing  speculation  on  his  part — and  that  it  1843. 
was  wholly  to  cease  when  it  became  profitable,  with  a  ^^  ^ 
fiew  that  other  persons  might  horse  the  coaches.  With  Thorold. 
respect  to  the  alleged  brickmaking,  he  stated  that  he 
only  made  bricks  and  tiles  for  the  purpose  of  draining 
the  land  on  his  farm,  and  not  for  the  purpose  of  sale, 
that  be  used  a  brick-yard  for  this  purpose  for  only  one 
year,  and  that  he  afterwards  let  it  to  another  person,  who 
carried  on  the  business  for  his  own  profit  and  on  his 
own  account,  and  that  all  the  sales  of  bricks  were  made 
by  that  person  alone.  He  denied  that  he  ever  dealt  in 
coals,  or  ever  bought  any,  except  for  his  own  use,  and 
the  purposes  of  his  farm.  And  as  to  the  trade  of  a 
maltster,  he  admitted  that  he  hired  a  malt-kiln  for 
making  his  own  barley  into  malt;  but  this  he  stated  was 
for  his  own  consumption,  and  he  took  out  no  licence. 

The  petition  was  not  presented  until  after  the  expira- 
tion of  twenty-one  days  after  the  advertisement  of  the 
bankruptcy  in  the  Gazette ;  and  the  first  question  raised 
was,  whether  the  Court  could  entertain  it,  under  the  pro- 
visions of  the  5  &  6  Vict.  c.  122.  s.  24. 

Mr.  Swanstan,  and  Mr.  Terrell,  in  support  of  the  February  22. 
petition.  By  the  S4th  section  of  the  new  act  (a),  the 
Gazette  is  made  conclusive  evidence  in  all  cases  as  against 
the  bankrupt,  unless  he  (if  within  the  kingdom  at  the 
date  of  the  adjudication)  has  commenced  an  action,  suit, 
or  other  proceeding  to  dispute  or  annul  the  fiat,  within 
twenty-one  days  after  the  appearance  of  the  advertisement 
in  the  Gazette.  The  question  is,  whether  the  words  "  in 
all  cases'*  are  to  be  taken  in  the  full  latitude  of  which 

(a)  5  6c  6  Vict.  c.  122.    S«e  Appendix,  page  z. 
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1843.  they  are  capable,  or  whether  they  do  not  mean  all  those 
^^^"^  cases,  only,  in  which  the  bankruptcy  is  collaterally  in 
I'HOROLD  issue,  so  as  to  leave  this  Court  in  the  possession  of  the 
jurisdiction  which  it  has  always  possessed,  of  annijdling 
at  any  period  its  own  process.  If  the  words  are  to  be 
taken  literally,  they  would  include  the  case  of  a  fraudu- 
lent fiat ;  which,  upon  that  construction  of  the  act,  this 
Court  would  have  no  power  to  annul  at  the  instance  of 
the  bankrupt,  if,  from  the  fraud  remaining  so  long  undis- 
covered, or  any  other  reason,  twenty*one  days  elapsed 
before  a  petition  was  presented.  Such  cannot  be  the 
true  construction  of  the  section.  It  was  introduced  for 
the  purpose  of  extending  and  giving  efiect  to  the  9Snd 
section  of  6  Geo.  4.  c.  16.,  which  provided  that  if  the 
bankrupt  should  not  (if  he  were  within  the  United  King- 
dom at  the  issuing  of  the  commission)  within  two  calen- 
dar months  after  the  adjudication,  or  (if  he  were  out  of 
the  United  Kingdom)  within  twelve  calendar  months 
after  the  adjudication,  have  given  notice  of  his  intention 
to  dispute  the  commission,  and  have  proceeded  therein 
with  due  diligence,  the  depositions  taken  before  the 
Commissioners  at  the  time  of  or  previous  to  the  adjudi- 
cation of  the  petitioning  creditor's  debt,  and  of  the 
trading,  and  act  or  acts  of  bankruptcy,  should  be  con- 
clusive evidence  of  the  matters  therein  respectively  con- 
tained, in  all  actions  at  law,  or  suits  in  equity,  brought 
by  the  assignees  for  any  debt  or  demand  for  which  the 
bankrupt  might  have  sustained  any  action  or  suit.  The 
object  of  the  new  enactment  was,  to  make  the  Gazette 
evidence  instead  of  the  proceedings,  and  to  extend  the  pro- 
visions to  the  bankrupt,  but  not  to  extend  them  to  pro- 
ceedings in  this  Court  to  annul  the  fiat, — as  is  evident 
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from  considering  that  whatever  maybe  the  construction  1843. 
of  the  act  as  to  the  bankrupt,  it  is  clear  that  any  one  else  £,  ^^ 
may  present  a  petition  to  annul,  although  the  twenty-one 
days  are  over ;  and,  that  it  could  not  be  the  intention  of 
the  legislature  to  introduce  such  an  anomaly.  [The 
Chief  Judge.  If  the  bankrupt  brought  an  action  against 
the  assignees  after  the  twenty-one  days,  would  not  the 
clause  be  an  answer  to  the  action  ?J  We  submit  it  would 
not,  looking  at  what  must  have  been  the  intention  of  the 
legislature,  viz.  merely  to  make  the  advertisement  con- 
clusive in  cases  where  the  question  of  bankruptcy  arose 
incidentally.  [The  Chief  Judge.  Then  what  is  the 
meaning  of  'Mn  all  cases  as  against  the  bankrupt''?] 
Those  words  may  have  a  sufficient  meaning  given  to 
them^  if  they  should  be  construed  as  making  the  pro- 
ceedings by  the  assignees,  in  any  action  in  which  the 
bankruptcy  was  incidentally  a  question,  conclusive  as 
against  the  bankrupt,  even  where  he  afterwards  suc- 
ceeded in  overthrowing  the  fiat,  and  such,  we  submit, 
must  be  the  only  ef!ect  which  the  expression  was  in- 
tended to  have. 

There  are  two  classes  of  proceedings  in  which  the 
validity  of  the  fiat  may  be  in  issue ;  one,  where  the 
assignees  are  proceeding  in  right  of  the  bankrupt ;  the 
other,  where  the  assignees  and  the  bankrupt  are  con- 
testing the  validity  between  themselves.  We  submit, 
that  the  first  class  is  the  only  one  contemplated  by  this 
section.  For  the  second  class  some  provision  was  at- 
tempted to  be  made  by  the  1  &  2  Will  A.  c.56.  s.  17(a). 

(a)  By  1  &  2  Will,  A,  c.  56.  s.  17. "  if  any  trader  adjudged  bankrupt  shtH 
be  minded  to  dispute  snch  adjttdicition,  tod  sball  present  a  petition  praying 
the  leveraml  thereof  to  the  said  Court  of  Review,  such  petition  to  be  pre- 
seated  within  two  calendar  mooths  from  the  date  of  such  adjudication,  if 
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1843.  An  appropriate  mode  of  proceeding  under  this  clause 

Ex  te  ^*^  provided  in  the  Court  of  Review,  according  to  which 
Thorold.  the  bankrupt  was  permitted  to  have  copies  of  the  pro- 
ceedings, a  privilege  which  he  had  not,  upon  a  petition 
to  annul.  The  circumstance,  however,  of  the  result  of 
an  application  under  this  clause  being  final,  and  pre- 
cluding the  bankrupt  from  ever  again  questioning  the 
validity  of  the  fiat,  has  been  considered  so  disadvan- 
tageous, that  the  clause  has  gone  out  of  use,  and  is  never 
acted  upon.  It  was  held  by  the  Court  of  Review,  and 
also  by  the  Lord  Chancellor,  as  not  restrictive  of  the  right 
of  the  bankrupt  to  petition  to  have  the  fiat  annulled,  but 
as  a  supplemental  and  additional  remedy ;  nor  was  the 

such  trader  shall  be  then  residing  within  the  United  Kingdom,  or  within 
three  calendar  months  from  the  date  aforesaid,  if  then  residing  in  any  other 
part  of  Europe,  or  within  one  year  from  the  date  aforesaid,  if  then  residing 
elsewhere*  or  within  such  other  time  as  the  said  Court  shall  allow  (not  ex- 
ceeding one  year,  to  be  computed  from  the  date  aforesaid),  such  Court  of 
Review  shall  proceed  to  hear  and  decide  on  the  said  petition,  or  at  the 
option  of  the  said  bankrupt,  and  on  his  finding  such  security  for  costs  (if 
the  said  Court  shall  think  fit  to  require  any  security)  as  by  the  said  Court 
shall  be  approved,  shall  direct  an  issue  to  try  any  matter  of  fact  afiecting 
the  validity  of  such  adjudication  by  a  jury,  to  be  duly  impanelled  and 
iworn  for  that  purpose  before  the  Chief  Judge,  or  any  one  or  more  of  the 
other  judges  of  the  Court  of  Bankruptcy ;  and  if  the  verdict  on  such  issue 
shall  not  be  set  aside,  on  application  made  to  the  said  Court  of  Reviewi 
within  one  month  after  the  said  trial,  or  if  the  adjudication  of  the  Commis- 
sioners shall  not  be  set  aside  by  the  said  Court  of  Review  on  the  petitioa 
aforesaid,  such  verdict,  or  such  adjudication  of  the  said  Commissioner,  shaU 
in  all  cases,  as  against  the  said  bankrupt,  and  also  as  against  the  petitioning 
creditor,  and  against  any  assignee  to  be  chosen  of  any  such  bankrupt's 
estate  and  efiects,  and  as  against  all  persons  claiming  under  the  said 
assignees,  and  all  persons  indebted  to  the  bankrupt's  estate,  be  conclusive 
evidence  that  the  party  was,  or  was  not,  a  bankrupt  at  the  dateofsach 
adjudication,  any  other  act,  debt,  or  trading  than  the  act,  debt,  or  trading 
proved  at  such  trial  notwithstanding :  provided  always,  that  an  appeal  shall 
be  to  the  Lord  Chancellor  from  the  decision  of  the  said  Court  of  Review, 
upon  matter  of  law  or  equity,  or  on  the  refusal  or  admission  of  evidence 
only." 
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very  short  period  limited  by  the  clause  overlooked  in  the        1843. 
construction  of  the  statute^  with  reference  to  the  ques-      ^^  parte 
tioD,  virhether  it  was  intended  to  deprive  the  bankrupt  of 
his  right  to  seek  to  have  the  fiat  annulled,  after   two 
months  had  elapsed?   [The  Chief  Judge.   Is  that  provi- 
sion repealed  by  the  new  act  ?]   We  submit  that  it  is  not, 
and  that  there  is  no  repugnance  between  the  two  enact- 
ments. The  new  act,  we  submit,  neither  destroys  the  1  & 
i  WilL  4.  c.  56.  s,  17.,  nor  the  general  practice  of  present- 
ing a  petition  to  annul.     Another  reason  why  it  cannot 
be  proper  to  construe  the  words  literally,  is,  that,  so  con- 
strued, they  would  be  productive  of  the  greatest  hard- 
ship, such  as  it  can  never  have  been  the  intention  of  the 
legblature  to  introduce.     Up  to  the  adjudication,  the 
proceedings  are  still  ex  parte,  as  they  were  under  the 
old  acts ;  the  bankrupt  knows  nothing  of  them.     Under 
the  new  actj  notice  of  the  adjudication  is  served  upon 
him,  and  he  has  five  days  to  dispute  it  before  the  adver- 
tisement is  published ;  but  the  service  need  not  be  per- 
sonal ;  the  notice  may  be  left  at  his  usual  place  of  abode, 
or  place  of  business ;  he  may  never  hear  of  it ;  and  yet, 
if  he  happen  to  be  within  the  kingdom  at  the  time  of  the 
adjudication,  he  will,  in  twenty-six  days  from  that  time, 
during  all  which  period  he  may  know  nothing  of  the 
proceedings,  be   irrevocably  a  bankrupt.    [The  C/iief 
Judge.     He  might  be  at  the  extremity  of  the  Shetland 
Isles  in  the  depth  of  winter ;  or  he  might,  at  the  moment 
of  the  adjudication,  be  at  an  outport,  on  the  point  of 
embarkation,  and  might  not  return  to  this  country,  or 
hear  of  the  adjudication,  till  long  after  the  period  has 
elapsed  during  which  alone  it  would,  according  to  the 
literal  construction  of  the  clause,  be  competent  to  him  to 
dispute  the  fiat, — ^and  this,  without  the  slightest  fault  or 
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1843.  even  negligence  or  inattention  on  his  part;  but  still  he 
£x  parte  might  be  bounds  for  he  would  then  have  been  in  the 
United  Kingdom  at  the  date  of  the  adjudication.]  These 
considerations  are  sufficient  to  show  that  such  cannot 
be  the  meaning  of  the  clause.  [The  Chief  Judge.  The 
very  frame  of  the  clause  seems  to  indicate  that  it  does  not 
apply  to  this  Court.  The  provision,  that  the  Gazette 
shall  be  conclusive  evidence,  seems  hardly  to  apply  to 
the  Court  from  which  the  advertisement  in  the  Gazette 
proceeds,  and  which  is  never  in  the  habit  of  referring 
to  the  Gazette  as  evidence.] 

Mr.  Anderdouj  for  the  petitioning  creditor.  Tiie  words 
of  the  section  are  express  and  unambiguous.  To  put  upon 
them  the  construction  contended  for  by  the  other  side, 
would  be  to  repeal  the  act.  The  provisions  of  former 
enactments  cannot  decide  the  case;  for  a  very  different 
state  of  things  is  produced  by  the  new  statute.  Under 
the  old  law,  the  bankrupt  had  no  opportunity  of  dis- 
puting the  adjudication,  before  the  advertisement  issued ; 
and  it  might  be  right,  therefore,  to  allow  him  a  longer  time 
to  dispute  the  correctness  of  that  decision,  against  which 
he  had  no  opportunity  of  being  heard  in  the  first  instance. 
But  the  bankrupt  now  has  notice  of  the  adjudication,  and 
time  given  him  to  be  heard  against  it,  before  it  is  pub- 
lished to  the  world.  Under  these  altered  circumstances, 
it  seems  quite  justifiable  to  contract  the  period,  during 
which  he  may  disturb  all  that  has  been  done,  while  he 
lay  by  without  opposing  the  fiat.  And  although  in  this, 
as  in  other  matters,  extreme  cases  may  be  imagined, 
under  unusual  and  improbable  combinations  of  circum- 
stances, in  which  the  act  might  operate  with  some  ap- 
pearance of  rigouri  the  general  frame  of  a  law  cannot 
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be  adapted  with  reference  to  rare,  unlikely,  and  extra-        184S« 
ordinary  contingencies^  but  must  be  adapted  to  the  ordi-       |.;^  ^^^^ 
nary  purposes  of  mankind ;  and  such,  it  is  conceived^  are      ^"0"oi-o- 
fully  provided  for  by  the  clause  as  it  stands;  and  if  they 
are  not,  its  provisions  can  only  be  relaxed  by  the  legis- 
lature. 

Mr.  Swanston,  in  reply. 

Vice-chancellor  Knight  Bruce,  C.  J. — I  shall 
decline  giving  a  partial  judgment  in  this  case,  involving, 
as  it  does,  both  a  question  of  law  and  fact.  There  are 
some  facts,  also,  which  are  imperfectly  alleged  in  the 
petition,  and  which  do  not  appear  in  any  of  the  affidavits, 
I  should  therefore  wish  the  case  to  be  completed,  by 
filing  affidavits  as  to  those  facts.  The  prayer  of  the 
petition  should  be  to  annul  the  fiat ^  and  not  to  annul  the 
adjtidication.  Let  the  petition  therefore  be  amended 
accordingly,  and  stand  over  for  further  bearing  on  the 
27th  of  March. 

The  case  came  on  again  for  hearing  this  day.  March  27. 

Mr.  Swanston,  in  support  of  the  petition,  objected  to 
the  deposition  before  the  Commissioner,  as  to  the  trading, 
being  read  in  evidence  against  the  bankrupt,  although  a 
copy  of  it  had  been  furnished,  and  notice  given  that  it 
would  be  read.  In  Ex  parte  Chambers  (a),  before  the 
Lords  Commissioners,  it  was  decided  that  the  examina- 
tion of  a  third  party,  taken  behind  the  back  of  the  peti- 
tioner, cannot  be  read  in  evidence  against  him,  although 
the  Court  for  its  own  satisfaction  has  a  right  to  look  at 
it ;  and  upon  that  occasion,  Lord  Chief  Commissioner 

(a)  1  Deafi.  197. 
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1843.        Pepys  said,  ''You  cannot  make  that  evidence,  which  is 

Ex  parte      ^^^  evidence,  by  offering  the  other  side  a  copy  of  the 

Thorold.     document  proposed  to  be  read-"    This  decision  was 

also  acted  upon  by  this  Court  in  Ex  parte  Thurkell  (a). 

Vice-Chancellor  Knight  Bruce,  C.  J. — I  doubt 
whether  the  deposition  is  not  admissible  in  evidence. 
In  answer  to  the  objection  that  it  is  made  behind  the 
back  of  the  bankrupt,  it  may  be  remarked,  so  are  all 
affidavits;  and  this  Court  proceeds  on  affidavit  But 
whether  receivable,  or  not,  in  evidence,  is  the  objection 
worth  a  feather  ?  The  distinction  is  quite  impalpable, 
between  the  reception  of  a  document  in  evidence,  and  the 
inspection  of  it  by  the  Court.  If  the  Court  can  look  at 
the  deposition,  knowing  well  in  what  manner  it  is  made, 
and  having  power  to  direct  further  inquiry  as  to  the  sub- 
ject-matter of  it,  it  really  seems  to  me  of  no  importance 
to  raise  such  an  objection.  But  I  give  no  opinion  on  the 
subject,  at  present,  either  one  way  or  the  other. 

Mr.  Swanston  then  commented  on  the  evidence  in 
contradiction  to  the  alleged  trading,  and  recapitulated 
his  former  argument  as  to  the  construction  of  the  24th 
section  of  the  5  &6  Vict.  c.  122,  contending  that  it  only 
applied  to  actions  at  law  and  suits  in  equity,  and  was 
never  intended  to  bind  the  discretion  of  this  Court  in 
annulling  a  fiat  improperly  issued.  But,  even  if  the 
Court  should  think  that  it  was  absolutely  bound  by  the 
words  of  this  section,  then  we  contend,  that  the  notice 
of  the  bankrupt's  intention  to  dispute  the  fiat,  being 
given  before  the  expiration  of  the  twenty-one  days,  was 
a  proceeding y  within  the  true  intent  and  meaning  of  the 
enactment. 

(a)  2  Deac.  9. 
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Mr.  Afiderdon,  cantrd.  1843. 


Ezpaite 

Vice-Chancellor  Knight  Bruce,  C.  J. — I  am  not  TnoaoLD. 
satisfied,  that  the  bankrupt  was  not  a  trader,  as  a  stage- 
coach proprietor,  and  a  dealer  in  coals ;  and  if  this  case 
had  been  brought  before  me  previous  to  the  5  &  6  Vict 
c.  123.  I  should  have  thought  it  a  very  proper  matter 
for  an  action  or  an  issue,  or  a  vivA  voce  examination. 
As  this,  however,  would  involve  considerable  expence, 
the  respondents  are  entitled  to  have  the  opinion  of  the 
Court  on  the  preliminary  objection.  The  question  is, 
whether,  under  the  24th  section  of  the  5  &  6  Vict 
c.  122,  the  discretion  of  this  Court  to  entertain  the 
bankrupt's  application  to  annul  the  fiat  i^  absolutely 
barred ;  and,  on  the  disposal  of  this  point,  the  respond- 
ents would  probably  require  time  to  take  the  matter 
before  the  Lord  Chancellor.  I  have  certainly  an  im- 
pression,that  so  much  mischief  would  accrue  from  holding 
that  this  Court  was  precluded  by  the  24th  section  from 
exercising  a  discretion  as  to  directing  any  further  in- 
quiry on  this  petition,  that  I  should  prefer  the  matter 
going  at  once  to  the  Lord  Chancellor,  on  the  opinion 
I  entertain  that  this  Court  is  not  so  precluded;  and 
that,  although  the  omission  of  the  bankrupt  to  take  any 
proceeding  to  dispute  or  annul  the  fiat  would  be  a  con- 
clusive bar  to  an  action  at  law,  it  is  a  mere  ingredient 
in  the  case  of  an  application  to  the  equitable  jurisdiction 
of  this  Court,  and  one  on  which  the  Court  has  a  right  to 
exercise  its  discretion.  There  is  also  another  question 
in  the  present  case,  and  that  is,  whether  a  notice  of  the 
bankrupt's  intention  to  dispute  the  fiat,  though  unaccom- 
panied by  any  proceedings  within  twenty-one  days, 
during  the  whole  of  which  he  lay  in  Nottingham  gaol, 
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1813.        has  not  reserved  for  him  a  right  to  take  subsequent  steps 
^^^"^^"^       for  that  purpose.     The  decision  of  both  these  points  is 

Ex  parte 

Thokold.  attended  with  considerable  difficulty ;  but,  in  a  choice  of 
difficulties,  the  only  thing  I  now  decide  is,  that  this 
Court  is  not  absolutely  bound  by  the  24th  section. 
The  words  of  that  section  are,  I  thiiik,  reasonably 
susceptible  of  the  construction  I  put  upon  them,  in  over- 
ruling the  objection ;  a  contrary  construction,  I  conceive, 
ought  not  to  be  come  to,  without  serious  consideration. 
Being  thus  of  opinion  that  the  24th  section  does  not  pre« 
elude  this  Court  from  annulling  the  fiat  for  want  of  the 
legal  requisites,  and  that  the  case  itself  calls  for  further 
inquiry,  the  matter  may  now  go  for  the  decision  of  the 
Lord  Chancellor ;  for  the  question  is  too  important  to  be 
settled,  without  due  consideration  by  the  highest  autho- 
rity. Taking  the  entire  contents  of  the  24th  section, 
and  looking  also  at  the  contents  of  the  2nd,  23rd,  26tb, 
and  93rd  sections, — considering  the  whole  act  generally, 
and  feeling  a  strong  disinclination  to  construe  the  24th 
section  so  as  to  fetter  the  discretionary  jurisdiction  of 
this  Court, —  I  think  that  the  words  "in  all  cases,*' 
contained  in  the  24th  section,  apply  merely  to  actions  at 
law  and  suits  in  equity,  and  not  to  petitions  to  the  Court 
of  Review.  The  proceeding  before  the  Lord  Chancellor 
must  be,  of  course,  by  appeal  on  a  special  case,  which  the 
parties  will  arrange  by  conferring  with  each  other ;  and 
I  shall  hold  myself  ready  at  any  time  or  place  to  receive 
the  necessary  application  on  the  subject,  so  as  to  facilitate 
an  early  determination  of  the  point  by  the  Lord  Chan- 
cellor. 
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1843. 


Ex  parte  Thorold. — In  the  matter  of  Thorold,         Lincoln's  inn, 

coram  Lord 

IHIS  was  an  appeal  by  the  assignees  in  the  above      ^Juiy, 

2  August t  and 

bankruptcy^  from  the  decision  of  the  Court  of  Review  in     16  October. 
the  last  case.    The  facts,  as  they  relate  to  the  point  of  theCourt of 
law,  came  before  the  Lord  Chancellor  on  the  following,    prehended  wUh- 

in  the  words 
*'  other  pro* 

Special  Case.  ceediog,"  coa- 

taioed  in  the 

The  fiat  issued  on  the  l«th  December  1842,  and  the  i^^^l'^S*'^.**/ 

'  the  5  &  6  VicU 

adjadication  was  made  on  the  22nd  of  December,  the  ?•  ^^\  '^*'«'«- 

tore,  where  a 

bankrupt  beinjr  at  the  time  within  the  United  Kingdom,  petition  of  the 

r^  bankrupts  to 

On  the  24ih  December,  the  bankrupt,  being  confined  in  annul  the  fiat  is 
the  gaol  of  the  town  of  Nottingham  for  debt,  was  served  until  after  the 
personally  by  a  clerk  of  Mr.  Joseph  Moore  of  Lincoln,  days^fter  the 
the  solicitor  to  the  fiat,  with  a  duplicate  of  the  said  adju-  Ji'',;^;!^^^^^^^ 
dication,  and  at  the  time  of  such  service  informed  the  said  Jjj  court"f**' 
detk  that  he  never  had  been  a  trader,  and  that  he  should  Rey>«Y  *»"  ^ 

'  authonty  to 

dispute  the  fiat  in  every  way.    On  the  25th  December  entertain  it. 

"*        "*  The  com- 

1842,  being  the  first  post  after  he  had  received  the  notice,  mencement  of 

^  ,         the  proceeding 

the  bankrupt  sent  a  letter  to  the  Commissioner,  stating,  by  petition, 

witnin  the 

that  he  never  had  been  a  trader,  or  bought  or  sold  for  meaning  of  the 

above  section  is 

the  purpose  of  making  a  living,  but  that  he  was  a  country  the  presentation 
gendeman  occupying  his  own  property  at  Harmston,  and  and  notthe'meie 
that  the  proceeding  was  a  conspiracy,  and  respectfully  f^STwHcitor!^ 
requesting  the  Commissioner  to  inform  the  said  Benja-  ^^^^^^  *7to 
aiMi  Hart  Thorold  what  steps  he  should  take  to  annul  *!»«  Commis- 

'-  sioner  disputing 

the  fiat.  ^***  validity  of 

the  fiat. 

In  reply  to  this  letter,  the  bankrupt  received  from 
Mr.  PmneU,  the  ofiicial  assignee,  the  following  letter : 

"  Basinghall  Street,  27  December  1042. 

Sir. — Mr.  Commissioner  Fonblanque  has  handed  me 
ymir  letter  to  him  of  the  25th  instant  on  the  subject  of 

VOL.  III.  X 


Thorold. 
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1843,  the  fiat  of  bankruptcy  which  has  been  issued  agunst 
£z  parte  y^^^*  I^  ^^  ^^  V^^^  intention  to  show  cause  against  the 
adjudication,  you  ought  to  lose  no  time  in  putting  the 
matter  into  the  hands  of  your  legal  adviser ;  for  if  you 
were  served  with  notice  as  you  state  on  the  24th,  the 
hearing  will  come  on  on  the  29th^  being  the  day  after  to 
to-morrow — I  am  Sir,  your  obedient  servant, 

W.  PenneU:* 
This  letter  reached  the  bankrupt  on  the  28th  day  of 
December  at  Nottingham,  (the  following  day  being  the 
day  for  showing  cause  against  the  adjudication  in  Lon- 
don).  Being  a  prisoner,  the  petitioner  did  not  attend  b 
person  to  show  cause,  and  he  now  insisted  that  he  could 
not  do  so,  and  had  not  time  to  instruct  his  attorney,  or 
procure  the  attendance  of  the  witnesses  within  the  time 
allowed  for  that  purpose.  Notice  of  the  said  adjudication 
was  published  and  given  in  the  London  Gazette  of 
Friday  the  30th  of  December.  On  the  28th  of  Decern* 
her  the  petitioner  sent  a  letter  to  Mr.  Charles  JEike^  of 
Park  Street,  Westminster,  his  solicitor,  enclosing  Mr* 
PennelVs  letter,  and  urging  him  to  resist  the  fiat  in  the 
first  instance,  as  the  said  Benjamin  Hart  Thorold  did 
not  wish  to  appear  in  the  Gazette;  but  if  that  could 
not  be  done,  then  to  commence  an  action  against  the 
petitioning  creditor,  or  other  proceedings  for  annulling 
the  said  fiat.  On  the  18th  of  January  the  petitioner 
received  a  letter  from  Mr.  Eihe  by  post  at  Nottingham, 
stating  that  he  had  by  the  previous  day's  post  enclosed 
the  petition  to  annul  the  fiat  to  a  solicitor  at  Nottingham, 
who  would  wait  upon  the  petitioner,  and  attest  the  said 
Benjamin  Hart  ThorohTs  signature  in  pursuance  of  the 
instructions  of  the  petitioner.  Mr.  Eihe  drew  a  petition 
to  annul  the  fiat,  and  on  the  12th  January  1843,  laid  the 
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same  before  counsel  for  settlement ;  and  on  the  16th        ^  ^^^* 
January  1843,  he  procured  the  same  from  counsel »  settled      ex  parte 
and  approved  by  him,  and  on  the  same  day  caused  the      Thorold. 
same  to  be  engrossed,  and  on  the  following  day  he.  for- 
warded the  same  in  a  letter  directed  to  Mr.  Samuel 
Pagne^  solicitor,  Nottingham,  with  instructions  to  get 
the  same  signed  by  the  said  Benjamin  Hart  Thorold, 
and  duly  attested,  and  saying  that  the  same  petition 
should  be  returned  by  return  of  post. 

On  the  Slst  of  January  1843,  Mr.  JSiAe  received  the 
following  letter  from  Mr.  Abraham  Cam,  a  solicitor  at 
Nottingham. 

"  Nottiogham,  21  January  1843. 

Sir. — Owing  to  the  enclosed  petition  having  been 
directed  to  Mr.  Paynes  I  forwarded  it  to  him  at  Leeds, 
he  having  been  recently  appointed  one  of  the  deputy 
registrars  of  the  Court  of  Bankruptcy,  and  I  only  received 
it  from  him  this  morning,  which  will  account  for  the 
delay.  I  have  this  morning  seen  Mr.  Tharold,  and  he 
has  altered  his  petition  as  you  will  perceive,  and  he  has 
made  a  pencil  marginal  observation.  As  soon  as  you 
have  altered  it  to  suit  the  facts,  I  will  again  wait  on  Mr. 
Tbcrold. — I  remain,  &c. 

Abraham  Cam^^ 

The  petition  referred  to  in  the  last  mentioned  letter 
was  the  petition  before  mentioned*  as  sent  by  Mr.  J?tAe 
to  Mr.  Payne^  having  for  its  object  the  annulling  of  the 
fiat  On  the  22nd  January  1843,  Mr.  Eihe  having 
amended  the  petition,  by  post  of  that  day  returned  the 
lame  to  Mr.  Cam,  to  be  signed  by  the  petitioner,  and 
requesting  that  the  petition  might  be  returned  as  expe- 
didously  as  possible. 


x2 
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Ex  parte 

TnOROLD. 


1843.  On  the  S5tb  January,  Mr  JEike  received  the  following 

letter  from  Mr,  Cam* 

"  Nottingham,  24th  Janaai^  1842. 

Dear  Sir. — I  have  seen  Mr.  Thorold  this  morning, 
and  as  he  will  be  in  London  by  to-morrow  under  an 
order  from  Commissioner  Fonblanque,  and  as  he  wishes  to 
see  you,  he  will  sign  it  in  your  presence, — Dear  Sir,  Sic. 

Abraham  Ccan.^ 

A  warrant  having  been  issued  by  the  Commissioner 
to  have  the  petitioner  brought  before  him  on  the  25th  day 
of  January,  at  the  Court  of  Bankruptcy,  Basinghall 
Street,  the  petitioner  brought  the  petition  up  with  him 
to  London,  and  the  same  was  on  the  S5th  day  of  January 
signed  by  him,  and  lodged  with  the  registrar  of  the  Court 
the  following  day;  but  the  petitioner  did  not  within 
twenty-one  days  after  the  advertisement  of  the  bank- 
ruptcy in  the  London  Gazette  commence  any  action  or 
suit,  or  any  other  proceeding  than  is  before  stated,  to 
dispute  and  annul  the  said  fiat.  On  the  25th  January 
184S,  the  bankrupt  surrendered  himself  before  the  said 
Commissioner  acting  in  the  prosecution  of  the  said  fiat, 
but  his  final  examination  was  adjourned.  The  peti- 
tioner  presented  his  petition  on  the  S6th  day  of  January 
1843,  to  the  Court  of  Review,  (being  the  aforesaid  peti- 
tion), alleging  that  he  had  never  been  a  trader  within 
the  intent  and  meaning  of  any  statutes  in  force  at  the 
date  of  the  said  fiat,  and  praying,  that  the  adjudi- 
cation under  the  fiat  might  be  annulled  at  the  costs 
of  Joseph  Dalney,  the  petitioning  creditor,  and  that 
the  said  petitioner  might  be  allowed  to  have  copies 
of  the  depositions  filed  with  the  proceedings  in  support 
of  the  said  fiat.  The  petition,  after  having  been  in  part 
heard,  was,  by  leave  of  the  Court  of  Review  given  on 
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the  27th  day  of  February,  amended  by  striking  out  the        IS4S. 
words  ''adjudication  under  the"  from  the  prayer;  whereby       £^  ^„^^ 
the  said  petition  became  a  petition  to  annul  the  fiat.  Thohold. 

Mr.  Anderdan,  and  Mr.  JDixon^  for  the  appellants. 
The  statements  in  the  special  case  respecting  the  steps 
taken  by  the  bankrupt  to  present  a  petition  to  the  Court 
of  Review  were  not  brought  forward  in  the  Court  below, 
and  ought  not  to  have  been  introduced  into  the  special 
case.  They  are  however  wholly  immateriali  as  none  of 
the  steps  alleged  to  have  been  taken  can  be,  in  any 
nuuiner,  considered  the  commencement  of  a  proceeding  to 
dispute  or  annul  the  fiat.  Then,  as  to  the  principal 
question,  the  words  of  the  24fth  section  are  firee  from  all 
possible  ambiguity,  and  it  is  in  fact  repealing  the  statute 
to  say,  that  the  advertisement  is  not  conclusive  evidence 
of  the  respondent  having  become  bankrupt.  [The  Lord 
Chancellor.  But  there  is  no  provision  in  the  statute 
which  would  prevent  a  creditor  from  petitioning  to  annul 
the  fiat,  after  the  twenty-one  days  have  expired.  Suppose 
the  fiat  were  annulled  upon  such  a  petition,  would  the 
advertisement  be  conclusive  evidence  of  the  bankruptcy, 
after  the  fiat  had  been  annulled?]  Probably  a  judge 
would,  in  the  exercise  of  his  discretion,  upon  a  petition 
to  annul  at  the  suit  of  a  creditor,  have  regard  to  that 
consequence,  and  would  decide  with  reference  to  the  pro« 
visions  of  the  act  with  respect  to  proceedings  by  the 
bankrupt.  But  with  regard  to  the  latter,  the  statute  is 
express,  and  no  imperfection  in  the  other  parts  of  the 
act,  supposing  it  to  exist,  can  neutralize  the  positive 
enactment  of  this  section.  [The  Lord  Chancellor.  Do 
you  muntain  that  the  section  applies  to  cases  of  fraud, 
or  when  fiats  are  sued  out  for  improper  purposes  ?]     It 
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1843.       is  not  necessary  to  carry  the  argument  so  far.    The  act 


Ex  parte 


only  provides  that  the  advertisement  shall  be  conclusive 
Thorold.  evidence,  as  against  the  bankrupt,  that  he  became  a  bank- 
rupt before  the  date  and  suing  forth  of  the  fiat  But 
although  a  man  may  have  become  a  bankrupt,  it  may  be 
inequitable,  or  it  may  be  fraudulent,  that  a  fiat  should  be 
sued  out  against  him,  under  particular  circumstances,  by 
a  particular  creditor  or  for  an  improper  object.  In  such 
cases  we  conceive  the  bankrupt  might  still  present  a 
petition  to  annul,  although  the  twenty-one  days  had 
elapsed.  It  is  the  existence  of  a  status  of  bankruptcy 
only,  which  the  statute  prevents  him  fi*om  disputing.  He 
cannot  petition  to  annul  for  want  of  the  legal  requisites, 
but  he  may  impeach  the  fiat  on  any  other  grounds.  The 
opportunity  given  by  the  23rd  section  to  the  bankrupt, 
of  disputing  the  requisites  before  the  advertisement  is 
published,  accounts  for  and  justifies  the  provisions  of 
the  24th. 

Mr.  Swanston,  and  Mr.  Terrell,  for  the  respondeat 
The  additional  facts  set  forth  in  the  special  case  were 
introduced  for  the  purpose  of  raising  the  question,  whe« 
ther  they  did  not  amount  to  a  commencement  of  a  pro- 
ceeding to  annul  the  fiat,— that  is,  at  all  events,  to  such  a 
commencement  as  could  be  made  by  a  person  so  situated 
as  this  bankrupt  was;  and  whether  the  Court  would 
hold  that,  under  the  circumstances,  he  can  be  considered 
to  have  been  guilty  of  any  remissness  in  taking  steps  to 
impeach  the  fiat.    They  were  introduced,  too,  for  the 
purpose  of  showing  the  exact  position  of  the  bankrupt, 
in  order  that  it  might  be  considered,  whether  the  act 
could  have  been  intended  to  apply  to  such  a  case.    As 
to  the  23d  section,  the  advantage  which  it  affords  to  the 
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bankropt^  of  disputing  the  requisites  before  the  Com-  lS4t3. 
missioner,  before  the  publication  of  the  advertisement,  ^^  p„te 
would  be  a  very  insufficient  compensation  for  the  enor* 
mous  hardship  to  which  he  is  subjected,  if  the  24th 
section  is  to  receive  the  construction  for  which  the  ap- 
pellants contend.  The  terms  of  the  23d  section  only 
allow  the  bankrupt  five  days  to  discover  the  residence  of 
the  petitioning  creditor,  or  of  his  solicitor,  to  instruct  his 
own  solicitor,  and  to  be  ready  to  meet  the  case  made 
against  him.  But  by  the  13th  of  the  new  Orders  (a),  the 
bankrupt  must  serve  notice  upon  the  petitioning  cre- 
ditor, or  his  solicitor,  and  the  deputy  registrar  of  the 
Court,  two  days  at  the  least  before  the  day  of  show- 
ing cause  against  the  adjudication.  So  that  this  small 
space  of  five  days  is  reduced  to  three.  It  is  impos- 
sible that  the  legislature  should  have  intended  this 
provision,  as  sufficient  to  counterbalance  the  injustice, 
which  the  Chief  Judge,  in  the  course  of  the  argument  in 
the  Court  below,  showed  would  be  the  result  of  constru- 
ing  the  24th  section  literally.  It  cannot  be  consistent 
with  justice,  that  an  individual  should  be  precluded  from 
disputing  a  decision  made  against  him  ex  parte,  at  the 
earliest  moment  at  which  he  becomes  acquainted  with  it. 
It  would  be  a  state  of  things  hitherto  unknown  to  our 
law.  The  true  construction  of  the  section  must  be  to 
take  "  in  all  cases"  in  connection  with  what  follows.  The 
next  wordB  are,  "  and  in  all  actions  at  law  and  suits  in 
equity  brought  by  the  assignees,"  &c.  Now,  if  ^'  in  all 
cases"  be  held  to  mean  in  all  actions  and  suits,  whether 
brought  by  the  bankrupt,  or  not,  a  meaning  is  given  to 
the  more  extensive  expression,  without  producing  any  of 
the  injustice  and  anomaly  which  would  arise  under  any 
other  construction.    [The  Lord  Chancellor.  The  words 

(a)  See  Appendixi  Ivii. 
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'*  in  all  cases**  might  be  intended  to  go  beyond  actions 
and  suits,  and  to  include  indictments,  which,  as  regards 
the  bankrupt,  it  might  be  proper  to  include.  But  the 
question  is,  whether  you  can  confine  the  clause  to  pro- 
ceedings, whether  civil  or  criminal,  of  which  the  fiat  is 
the  foundation,  and  exclude  fi*om  its  operation  those 
proceedings,  in  which  the  existence  of  the  fiat  itself  is 
the  subject  of  consideration.] 


Mr.  Anderdan^  in  reply. 


October  16. 


The  Lord  Chancellor  this  day  caused  a  copy  of  the 
following  judgment  to  be  delivered  to  the  solicitors  for 
the  appellants : 

By  the  33d  section  of  5  &  6  Vict.  c.  1S2.,  the  bankrupt 
is  allowed  five  days,  afler  being  served  with  a  duplicate 
of  the  adjudication,  to  show  cause  against  its  validity. 
If  he  omits  to  do  so,  notice  of  the  adjudication  is  to  be 
published  in  the  London  Gazette.  Still,  however,  he  is 
not  precluded  from  disputing  the  fiat.  But  he  must  do 
this  within  a  certain  limited  time.  For,  by  the  24kh 
section,  if  he  shall  not  within  twenty-one  days  after  the 
advertisement  of  the  bankruptcy  in  the  Gazette,  have 
commenced  an  action,  suit,  or  other  proceeding,  to  dis- 
pute or  annul  the  fiat,  the  Gazette  containing  such 
advertisement  shall  be  conclusive  evidence  in  all  cases, 
as  against  the  bankrupt,  and  in  all  actions  at  law  and 
suits  in  equity  brought  by  the  assignees  suing  in  respect 
of  the  bankrupt's  estate,  that  such  person  so  adjudged 
bankrupt  became  a  bankrupt  before  the  date  and  suing 
forth  of  such  fiat.  A  petition  to  the  Court  of  Review 
to  annul  the  fiat,  is,  I  think,  obviously  comprehended 
within  the  words  ''other  proceeding"  in  this  section. 
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Bat  the  proceeding,  as  well  as  the  action  or  suit,  must  1843. 
be  commenced  within  twenty-one  days.  The  rule  is,  I  ^^  p^^^ 
thinki  imperative.  It  may  be  too  rigid;  but  the  Court 
has,  I  conceive,  no  authority  to  relax  it.  If  it  should  be 
found  inconvenient,  or  productive  of  hardship,  the  legis- 
lature must  apply  the  remedy.  The  question,  therefore^ 
in  this  case  is,  whether  the  proceeding  was  commenced 
within  the  time  limited  by  the  act ;  and  I  think  it  was 
not.  The  commencement  of  the  action,  or  suit,  is  the 
suing  out  of  the  writ ;  and  the  commencement  of  the 
proceeding  by  petition  is,  I  conceive,  the  presenting  of 
the  petition.  Neither  the  conversation  with  the  clerk  of 
the  solicitor  to  the  fiat,  nor  the  notice  to  the  Commis- 
sioner, nor  the  mere  preparation  of  the  petition,  can,  I 
think,  be  considered  as  the  commencement  of  the  pro- 
ceeding, within  the  meaning  of  this  section.  It  must  be 
an  act  analogous  to  the  commencement  of  an  action  or 
suit.  Accordingly,  in  the  17th  section  of  the  previous 
act,  1  &  2  Will,  4.  c.  .56.,  which  is  in  pari  materid,  the 
time  for  disputing  the  adjudication  runs  from  the  pre- 
senting the  petition  to  the  Court  of  Review.  *^  If  any 
trader,  adjudged  bankrupt,  shall  be  minded  to  dispute 
such  adjudication,  and  shall  present  a  petition  praying 
the  reversal  thereof  to  the  Court  of  Review,  (such  peti- 
tion to  be  presented  within  two  calendar  months  from 
the  date  of  such  adjudication,)  such  Court  of  Review 
shall  proceed  to  hear  and  decide  on  the  said  petition.*' 
I  refer  to  this  act  merely  for  the  purpose  of  illustrating 
And  confirming  my  opinion,  as  to  what,  in  the  case  of  a 
petition,  is  to  be  considered  the  commencement  of  the 
proceeding.  As  to  the  efiect  of  the  clause  in  other  re- 
spects, it  may  be  observed,  that  it  has  not  the  strong 
negative  words  contained  in  the  ^th  section  of  the  new 
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Ex  parte 

TUOBOLD. 


act.  If  I  am  right  in  my  construction  of  the  statute,  it 
seems  superfluous  to  consider  the  reasons  assigned  to 
excuse  the  delay  in  presenting  the  petition.  But  I  can- 
not avoid  observing,  that  the  instructions  to  dispute  the 
fiat  were  sent  to  the  solicitor  as  early  as  the  88th  of 
December ;  and  it  does  not  appear  why  the  petition  was 
not  ready  for  the  bankrupt's  signature  before  the  18th 
of  January.  A  little  more  activity  in  this  respect  might 
have  rendered  the  circumstances  of  Mr.  Paj/n^t  absence 
altogether  immaterial.  I  think  the  Order  oannot  be 
supported. 


hineoliCi  Inn, 
March  8. 

A  petition  to 
lubstituto  a  new 
petitioning  cre- 
ditor's debt 
must  be  served 
upon  the  pe- 
titioning cre- 
ditor, although 
his  debt  hu 
been  expunged, 
and  althougn 
the  petition  does 
not  pray  costs 
against  him. 


Ex  parte  Ward. — In  the  matter  of  Clapuam. 

XHIS  was  the  ordinary  petition  of  a  creditor,  praying 
that  his  debt  might  be  substituted  for  that  of  the  pe- 
titioning creditor ;  but  it  did  not  not  pray  that  the  latter 
might  pay  the  costs  of  the  application.  The  proof  of 
the  original  petitioning  creditor's  debt  had  been  ex- 
punged. The  assignees  consented  to  the  application ; 
but,  on  the  Order  being  taken  to  the  office,  and  it 
appearing  that  the  petitioning  creditor  had  not  been 
served  with  the  petition,  the  Registrar  thought  the  Order 
could  not  be  drawn  up,  without  the  attention  of  the  Court 
having  been  expressly  called  to  that  circumstance. 


Mr.  Russell  asked  that  the  Order  might  be  drawn  up, 
and  submitted,  that,  as  costs  were  not  asked  against  the 
petitioning  creditor,  it  was  not  necessary  to  serve  him, 
as  he  could  not  object  to  the  Order  sought,  the  proof 
of  his  debt  having  been  expunged* 
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The  Court  declined  making  the  Order,  unless  the  ISiS. 

petitioning  creditor  consented,  or  a  precedent  were  pro-  y:x  parte 

duced,  showing  that  such  an  Order  might  be  made  in  ^*^^»' 
his  absence. 

The  Order  was  subsequently  drawn  up^  the  consent 
of  the  petitioning  creditor  having  been  obtained. 


Ex  parte  Nicholson.— In  the  matter  of  Nicholson*      Lineoin't  inn, 

March  20, 

This  was  the  petition  of  the  bankrupt  to  have  the  The  fiat  issued 
fiat  annulled.     The  fiat  issued  on  the  23d  of  February ;  Adji^ilnition 
the  adjudication  took  place  on  the  27th,  and  notice  of  it,  ^  2?tM>ut 
according  to  the  new  act,  5  &  6  Vict.  c.  122.  s.  23(a),  ^^^^l 


was  served  upon  the  bankrupt.     Upon  his  attending  and  |***'  7t  of'^S  '** 
disputing  the  existence  of  the  requisites  before  the  Com-  bankruptcy  was 

*         ^  ^  adduced  before 


missioner,  according  to  the  provisions  of  that  section,  the  Commis- 
sioner, who  de- 

the  adjudication  was  annulled.     The  petitioning  creditor  clined  adjudi- 
cation d€  novo 

then  adduced  fresh  evidence  before  the  Commissioner,  upou  the  evi- 

f      .n  m  ,  J-    j»     *•  t.   1.  dcnce.    At  the 

tor  the  purpose  of  procuring  a  new  adjudication ;  but  end  of  fourteen 
the  Commissioner  declined  to  adjudicate  de  novo,  and  on  \^ng^!^  the 
the  11th  of  March  the  present  petition  was  presented.      prel^ted°a^pe?' 

tition  to  annul 
the  fiat.    Held, 

Mr.  Anderdon,  in  support  of  the  petition.  The  adju-  *^*\^**5^*i* 
^cation  being  annulled,  the  matter  is  in  the  same  state  annulled, 
as  if  there  had  been  no  adjudication ;  and,  as  more  than 
fourteen  days  have  elapsed  from  the  issuing  of  the 
fiat  without  any  adjudication  having  been  made,  the  fiat 
is  supersedable  for  want  of  prosecution,  under  Lord 
Rosslyn^s  Order.  There  is  no  appeal  firom  the  de- 
cision of  a  Commissioner  against  the  bankruptcy ;  JEx 

(a)  See  Appendix,  p.Tiii. 
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1843.       parte  NickoUs  (a) ;   Ex  parte  Johnston  {b)\  Ex  parte 
Janes  (c). 


£zptrt0 

NlCHOL80!C. 


Mr.  RusseUf  for  the  petitioning  creditor.  So  long  as 
the  fiat  subsists,  the  petitioning  creditor  may  tender  evi- 
dence to  satisfy  the  Commissioner  that  he  ought  to  ad- 
judicate. We  have  in  our  favour  the  decision  'of  the 
Commissioner,  who  originally  adjudicated  and  found  the 
bankruptcy  proved.  [The  learned  counsel  read  the  de- 
positions on  which  the  adjudication  was  made.]  Under 
Lord  LoughborougVs  Order,  the  Court  would  not  super- 
sede, if  any  reason  to  the  contrary  were  shown.  That 
Order  only  applies  to  cases,  in  which  no  attempt  has  been 
made  to  open  the  fiat.  Here  no  want  of  diligence  is  or 
can  be  imputed  to  the  petitioning  creditor.  [The  Chkf 
Judge.  The  difficulty  is,  that  a  petitioning  creditor  is 
without  remedy,  if  the  Commissioner  refuses  to  adjudi- 
cate ;  there  is  no  appeal.]  In  Ex  parte  Stead (d),  where 
the  Commissioners  would  not  adjudicate.  Lord  Eldon 
ordered  that  the  petitioning  creditor  should  be  at  liberty 
to  take  out  another  commission  on  the  same  docket  papers, 
directed  to  other  Commissioners;  and  those  Commis- 
sioners being  equally  divided  in  opinion.  Lord  Eldon 
ordered  the  second  commission  to  be  superseded,  and 
that  a  new  commission  should  issue  directed  to  the  next 
list  in  rotation.  Besides,  the  act  constituting  a  Court  of 
Bankruptcy  has  changed  the  practice.  The  Commis- 
sioners now  constitute  a  branch  of  the  Court,  and  this 
Court  is  constituted  for  the  purpose  of  reviewing  all  their 
decisions.  The  reversal  of  one  adjudication  leaves  the 
fiat  still  capable  of  being  supported  by  another,  and  the 

(a)  2  G.  &  J.  266.  (6)  2  M.  &  A.  d90. 

(e)  3  M.  &  A.  603.  (d)  1  O.  &  J.  301. 
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petitioner  was  actually  engaged  in  adducing  evidence  in 
support  of  it  when  this  petition  was  presented.  The 
Commissioner  who  annulled  the  adjudication  did  so  on 
the  ground  that  the  day  on  which  the  act  of  bankruptcy 
was  committed  did  not  appear.  That  defect  has  been 
since  supplied.  On  the  7th  and  9th  of  March  several 
witnesses  were  examined  before  the  Commissioner.  [The 
Chief  Judge.  Did  the  Commissioner  receive  evidence 
after  he  bad  annulled  the  adjudication  ?]  Yes;  and  that 
&ct  is  a  suflScient  answer  to  this  application. 
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1843. 


Ex  parte 
Nicholson. 


Mr.  Anderdon^  in  reply. 

Vic£-Chancellor  Knight  Bauce,  C.  J. — Consider* 
ing  the  nature  and  extent  of  that  which  alone  had  been 
done  before  March  lOtb^  and  considering  the  nature  and 
character  of  that  part  of  the  evidence  before  me,  which 
is  clearly  receivable,  I  am  of  opinion,  in  the  exercise 
of  my  discretion,  that  this  fiat  ought  to  be  annulled,  and 
I  annul  it  accordingly.  But  I  think  it  equally  proper, 
that  it  should  be  annulled,  without  prejudice  to  the  pe- 
titioning creditor  being  at  liberty  to  strike  another  docket, 
if  he  shall  be  so  advised. 

Ordered  accordingly;   costs  reserved,  with 
liberty  to  apply. 


Ex  parte  Rodoers. — In  the  matter  of  Gregory. 


lAneMi  Jnti, 
March  20, 

and 
Wutminilir, 

1  HIS  was  the  petition  of  the  public  officer  of  the  Shef-  Form  of  Order 
field  Banking  Company,  praying  for  the  usual  Order  in  of  an  equiuble 

mortgagee,  by 
depoait  with  writteQ  roemonuidum,  where  the  memoranduiii  baa  been  loat. 
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1848.  the  case  of  an  equitable  mortgage  by  deposit.  It  was 
Ex  parte  Stated,  that  the  deposit  had  been  accompanied  by  a 
»<"»""•     written  memorandum.    It  could  not,  however,  be  found; 

and  the  question  was,  how  the  costs  were  to  be  dealt 

with  under  such  circumstances. 

Mr.  Bticon,  for  the  petitioner. 

Mr.  Dixon,  for  the  assigneesi  said,  they  could  not 
admit  the  existence  of  the  memorandum ;  they  knew 
nothing  of  the  matter. 

Vice-Chancellor  Knight  Bruce,  C.  J. — Let  it  be 
referred  to  the  Commissioner  to  inquire  and  state  what 
deeds  were  deposited,  and  what  property  they  related  to, 
and  for  what  purpose  such  deposit  was  made,  and  whe- 
ther any  and  what  memorandum  of  deposit  was  signed 
by  the  bankrupt. 

May  8.  On  the  case  coming  on  again,  on  fiirther  directions, 

upon  the  Commissioner's  report,  it  appeared  that  there 
had  been  a  written  memorandum,  which  was  lost. 

Mr.  Bacon,  in  support  of  the  petition,  cited  JEx  parte 
The  l^auxhall  Bridge  Company  (a),  where  parol  evi- 
dence was  necessary,  in  addition  to  the  memorandum ; 
and  that  circumstance  was  held  to  make  no  difference  as 
to  costs. 

Mr.  Dixon,  contrct,  cited  Ex  parte  Brightens  (&),  and 
contended,  that  the  lost  memorandum  could  not  be  re- 
garded by  the  Court  for  any  purpose,  as  there  was  no 

(a)  1  O.  &  J.  101.  (5)  1  Swanst  3. 
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e?ideace  whatever  of  its  having  been  stamped;  Rippiner        1843. 


T.  Wright  (a).  ^^  p^^ 

RODOSBS. 

Vicb-Chancbllob  Knight  Bruce,  C.  J. — My  de- 
cision does  not  turn  on  the  case  of  The  VauxhaU  Bridge 
Company.  The  general  rule  in  bankruptcy,  as  to  the 
costs  of  a  petition  presented  by  an  equitable  mortgagee 
by  deposit,  with  a  written  memorandum,  does  not  ex- 
tend to  a  case,  in  which  the  memorandum  has  been  lost. 
And  I  do  not  believe  that  Lord  Eldon  would  have  so 
extended  it.  If  I  had  found  any  authority  on  the  point, 
I  should  have  considered  myself  bound  to  follow  the 
prsctioe  as  I  found  it ;  but,  upon  general  principles,  I 
think,  that  when  a  man  by  negligence,  using  the  word 
respectfully,  or  by  misfortune,  has  occasioned  expense 
to  another,  that  expense  ought  not  to  fall  upon  the  other. 
Let  the  petitioner  have  costs  as  in  the  case  of  a  written 
memorandum,  except  so  far  as  the  costs  hitherto  in- 
curred are  increased  by  the  loss  of  the  memorandum ; 
which  porUon  of  the  costs  must  follow  the  rule^  where 
there  is  no  written  memorandum. 

The  Order  as  to  costs  was  as  follows : 

And  it  is  Ordered,  that  the  monies  to  arise  from 
such  sale  be  applied,  in  the  first  place,  in  pay- 
ment of  the  expenses  attending  such  sale,  and  of 
the  proceedings  incident  thereto,  and  (subject  as 
hereinafter  mentioned)  the  costs  of  the  said  peti- 
tioner and  assignees,  of  and  occasioned  by  this 
application,  such  expenses  and  costs  to  be  settled 
by  the  Commissioner,  if  the  parties  difier  about 

(a)  2  B.  &  Aid.  478. 
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Ex  parte 
R00GBB8. 


the  same ;  and  then  in  payment  to  the  siud  peti- 
tioner of  what  shall  be  so  found  due  to  him  as 
aforesaid ;  and  that  the  surplus  of  the  sud  pro- 
ceeds (if  any)  be  paid  over  to  the  assignees ;  but 
if  the  monies  arising  from  such  sale  (subject  as 
aforesaid)  shall  not  be  sufScient  to  pay  the  peti- 
tioner the  amount  of  what  shall  be  so  found  due 
to  him  as  aforesaid,  then  it  is  further  orderedj 
that  the  said  petitioner  be  at  liberty  to  go  in 
under  the  said  fiat,  and  prove  for  the  deficiency, 
and  be  admitted  creditor  thereunder  for  what  he 
shall  60  prove,  and  be  paid  a  dividend  or  divi- 
dends thereon,  rateably  and  in  equal  proportions 
with  the  rest  of  the  creditors  of  the  said  bankrupti 
seeking  relief  under  the  fiat ;  and  as  to  the  costs 
of  the  petitioner  and  assignees,  of  and  occasioned 
by  this  application,  this  Court  doth  declare,  that 
the  said  petitioner  is  to  bear  and  pay  so  much  of 
his  own  costs,  and  of  the  costs  of  the  said  assig- 
nees, as  have  been  incurred  or  increased  by  the 
loss  of  the  written  memorandum  in  the  said 
petition  mentioned. 


Lineoln't  Inn, 
March  8. 

In  an  Order  ap- 
pointing an  in- 
spector, liberij 
was  given  to  hun 
to  apply  to  the 
(^ourt,  or  to  the 
Commissioner. 
Costs  of  ap- 
pointing an  in- 
spector do  not, 
as  of  coarse, 
come  out  of  the 
estate,  on  behalf 
of  which  he  is 
appointed. 


Ex  parte  Sanderson. — In  the  matter  of  Evans. 

1  HIS  was  a  petition  for  the  appointment  of  an  inspector, 
on  behalf  of  joint  creditors.  After  some  discussion,  it 
was  arranged  that  a  particular  individual  should  be  ap- 
pointed ;  and  the  only  remaining  questions  were,  as  to 
the  form  of  the  Order,  and  as  to  the  costs. 

Mr.  Bacon,  in  support  of  the  petition. 
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Mr.  Russell^  for  the  asnigne^s,  submitted  that  the        1843. 
costs  ought  to  be  paid  out  of  the  estate,  on  behalf  of      ^^     ^^ 
which  the  inspector  was  appointed ;  and  that  the  inspec-    Sanderi'in. 
tor  should  not  have  power  of  interfering,  by  applying 
personally  to  the  Court;  and  he  cited  Ex  parte  Kelly  ia\ 
where  Lord  Chancellor  Hart  said,  that  the  duty  of  in- 
spectors was  to  inspect  all  accounts  in  the  bankruptcy, 
in  which  the  class  of  creditors  for  whose  benefit  they 
were  appointed  were  interested,  and  to  communicate  to 
those  creditors  the  result  of  such  investigation ;  and  if 
those  creditors  thought  it  necessary,  they,  and  not  the 
inspectors,  were  to  bring  the  matter  before  the  Court; 
but  that  upon  the  petition  of  a  mere  inspector,  no  relief 
could  be  given. 

The  Court  ordered,  that  the  petitioners  and  other  joint 
creditors  should  be  at  liberty  to  prove  for  the  purpose  of 
receiving  dividends  out  of  the  joint  estate  (if  any) ;  that 
separate  accounts  should  be  kept  of  the  joint  estate 
(if  any) ;  that  the  inspector  on  behalf  of  the  joint 
creditors  should  be  at  liberty,  at  all  reasonable  times, 
and  upon  reasonable  notice,  to  inspect  all  books,  ac- 
counts, and  proceedings,  in  or  belonging  or  relating 
to  the  bankruptcy,  for  the  purpose  of  ascertaining  what, 
if  any  thing,  bad  been  received,  or  should  from  time  to 
time  be  received  by  or  on  account  of  the  joint  estate, 
or  of  ascertaining  of  what  it  consisted  ;  that  the  inspec- 
tor should  be  at  liberty  to  apply  to  the  Commissioner, 
or  the  Court,  as  advised,  relating  to  the  matters  afore- 
said ;  reserving  costs,  with  liberty  to  apply  generally. 

(a)  1  Molloy,  59. 


VOL.  in. 
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v^.^  Ex  parte  Cuddon. — In  the  matter  of  Cock. 

LincoMt  Inn, 

Apni  4  and     Ij^  this  case  there  had  been  a  sale  of  leasehold  property, 

June  26.  , 

Form  of  Order,  belonging  to  the  bankrupt,  at  the  instance  of  a  mort- 
iLl^l'5?ng  gagee  by  demise,  who,  on  the  27th  February  184«, 
io,  by  mwtake,    Q^taiue^  an  Order  from  this  Court,  giving  him  leave  to 

a  mortgaged  '  ®        ° 

estate  of  the      j^j^  ^t  the  sale.   The  sale  was,  as  it  was  alleged,  conducted 

bankrupt  at  a  ^ 

sale,  under  Lord  as  usual  by  the  assignees;  and  one  of  the  number,  the 

LougkborougVt 

Order.   On      present  petitioner,  to  prevent  the  premises  being  sold  for 

such  a  sale,  the 

assignees  must  less  than  the  value,  instructed  the  auctioneer  that  lot  1  was 
duct  of  it ;  and  not  to  be  sold  for  less  than  1040/.,  nor  lot  2  for  less  than 
pe?practic?for  ^^OL  Neither  of  the  lots  having  reached  the  fixed  price, 
conSJcted^y  ^^^7  ^ere  declared  to  have  been  bought  in  by  the  peti- 
the  mortgagee,    ^q^^^^     He  now  presented  his  petition,  stating,  that  he 

was  unaware  at  the  time  that  it  was  not  competent  for  him 
to  buy  the  property  in,  without  an  Order  of  the  Court ;  and 
praying  that  it  might  be  resold.  The  petitioner  submitted 
to  conform  to  such  terms  as  the  Court  should  direct. 


Mr.  Randall,  in  support  of  the  petition. 

Mr.  Lee,  for  the  co-assignee,  offered  no  opposition. 

The  Order  was,  for  a  reference  to  the  Commissioners 
to  enquire  and  report  by  whom  the  sale,  and  the  prepa* 
rations  for  a  sale,  were  managed  and  conducted,  and 
under  what  circumstances;  and  also  to  inquire  and 
report,  under  what  circumstances,  the  Order  of  the  27th 
February  1843,  was  applied  for  and  obtained,  and  under 
what  circumstances  the  sale  took  place,  and  the  bid- 
dings,  made  by  the  petitioner,  were  made ;  and  what 
consideration,  in  the  opinion  and  judgment  of  the  Com- 
missioners,  would  be  most  for  the  benefit  of  the  estate 
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to  takei  with  reference  to  the  matters  aforesaid;  with        1843. 

liberty  to  state  special  circumstances.    And  further  di-  eJP^ 

lections  and  costs  were  reserved.  Cudpon. 


Upon  the  petition  coming  on  again  on  further  direc-   LmcMi  Intit 
tions,  upon  the  Commissioner's  report,  it  appeared  that      '""' ""' 
the  mortgagee^  and  not  the  assignees,  had  had  the  con* 
dact  of  the  sale. 


Mr.  Rusiell,  in  support  of  the  petition,  said  that  such 
was  a  common  practice,  in  the  case  of  legal  mortgages. 

The  Chief  Judge  inquired  of  Mr.  Swanston,  whether 
such  was  his  impression  as  to  the  practice. 

Mr.  Swanston,  amicm  curia,  said,  he  believed  that 
the  course  generally  followed  was,  for  the  sale  to  be 
conducted  by  the  party  having  the  legal  estate. 

Vicb-Chancellor  Knight  Bruce,  C.  J.— I  never 
heard  of  that  practice.  I  always  understood,  that  the  mode 
of  carrying  into  effect  Lord  RosslyrCs  Order  (1),  was,  for 
the  assignees  to  have  the  conduct  of  the  sale.  Such  seems 
to  me  the  true  construction  of  the  Order ;  and  I  do  not 
assent  to  any  such  practice  as  that  of  the  mortgagee  selling. 
The  estate  must  be  resold,  the  assignees  having  the  con- 
duct of  the  sale.  Neither  the  mortgaged  estate,  nor  the 
general  estate,  is  to  be  charged  with  any  costs. 

(a)  8  Maicbi  1794;  see  2  Deac.  B.  L.  89, 


y2 
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1843. 


Ex  parte  Charles  I^dward  Davis,  and  Catherine  Do- 
rothy his  wife,  John  Chalmers,  Adam  Freer  Smith, 
and  Lewis  Balfour. — In  the  matter  of  David  Clark. 

WestmiuiUr, 
May  3. 

Where  a  fund,    1  HIS  was  the  petition  of  the  trustees  and  cestnis  que 
dilTde^Dd7.°upon  trust  of  a  luarriage  settlement,  for  the  payment  and 
traMfewi^to***  transfer  of  a  fund  arising  from  the  dividend  upon  a  proof, 
cot"o"a^«'-  ^"^  standing  to  the  credit  of  the  setUement, 
riage  settle.  'f  {^^  settlement  was  dated  the  2nd  of  March  1824,  and 

meotiapetUioD, 

by  parties         ^^g  made  between  the  petitioner  C.  £L  Davis  and  his 

claimiDg  undei 

the  settiemeot.    wife,  of  the  one  part;  and  the  bankrupt  and  two  other  per- 

for  payment  of  «  i         i  .  ^       .  i 

the  fund  out  of  sons  as  trustees  of  the  other  part;  in  pursuance  of  articles 
be  served  upon  of  agreement  entered  into  previously  to  the  marriage.  It 
irl^nder  a  contained  a  declaration  of  trust  of  14,500  sicca  rupees, 
poiirnew'tnn-  which  had  been  deposited  with  a  firm  in  which  the  bank- 
ihTordinarf'*  *°  ^"P^  ^^*  *  partner,  trading  under  the  style  of  Messrs. 
form,  and  is       Fergusson,  Clark  &  Co.  Bankers  at  Calcutta,  and  was 

silent  as  to  any  p  '  » 

increase  in  the    entered  in  their  books  to  an  account,  entitled  "  Trustees 

number  of  trus- 
tees; fourtrus.  of  Mrs,   Catherine  Davis  in  account  with  Fergusson^ 

tees  be  ap- 

pointed  in  the     Clark  8c  Co."    The  trusts  were  in  favour  of  the  hus- 

room  of  three, 

(the  original      band  and  wife,  and  the  issue  of  the   marriage.      The 

number),  the  «  .     .  •       i       «  n      . 

appointment  is  power  of  appointing  new  trustees  was  m  the  following 
fund  will  not  be  ^^^^  ^  **  Provided  also,  that  in  case  the  several  parties  by 
persons^M  ap.^  these  presents  named  or  appointed,  or  any  of  them,  or 
pointe( .  ^^y  succeeding  or  other  trustees  or  trustee  of  the  said 

trust  premises,  to  be  nominated  and  appointed  as  herein- 
after is  mentioned,  shall  depart  this  life,  or  be  desirous  to 
be  discharged  from  the  execution  of  the  aforesaid  trusts, 
or  shall  be  about  to  quit  the  East  Indies,  or  shall  refuse 
or  neglect  or  become  incapable  to  act  in  the  said  trusts, 
before  the  same  shall  be  fully  performed  or  determined, 
it  shall  be  lawful  for  the  said  Charles  Edward  Davis 
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and  Catherine  Dorothy,  his  wife,  jointly,  or  for  the  sur-  lS4e3. 
vivor  of  them  alone,  and  after  the  decease  of  such  sur-  u^  ^^^^ 
vivor  of  them,  for  the  surviving  or  continuing  or  only  ^^^  ^^^^^^ 
acting  trustees  or  trustee  for  the  time  being  upon  the 
spot,  at  any  time  or  times,  and  from  time  to  time  as  often 
as  there  shall  be  occasion,  to  nominate,  substitute,  or 
appoint  any  other  person  or  persons  to  be  a  trustee  or 
trustees  in  the  place  or  stead  of  the  trustee  or  trustees  so 
dying,  or  desiring  to  be  discharged,  or  being  about  to 
quit  the  East  Indies,  or  refusing  or  neglecting  or  be- 
coming incapable  to  act  as  aforesaid,  for  all  or  any  of  the 
purposes  in  these  presents  mentioned,  and  then  remain- 
ing unperformed;  and  all  and  every  such  new  trustee  or 
trustees  shall,  and  lawfully  may,  act  in  the  execution  of 
the  said  trusts,  as  fully  and  effectually  to  all  intents  and 
purposes  whatsoever,  and  with  the  same  or  like  powers, 
authorities  and  indemnification,  in  all  respects,  as  if  he 
or  they  had  been  originally  appointed  a  trustee  or  trus« 
tees  by  these  presents." 

The  fiat  issued  in  England,  against  the  bankrupt  alone, 
in  1835,  an  adjudication  of  insolvency  having  been 
previously  made  in  Calcutta  against  the  firm  of  Fer* 
guMson,  Clark  &  Co. 

The  petitioner  C.  JE.  Davis  had  proved  in  respect  of 
the  trust  fund  a  debt  of  9201.  IBs.  and  interest,  under  an 
Order  of  this  Court,  dated  July  lOth  1839,  and  the  divi- 
dends on  the  proof  had  been,  in  pursuance  of  the  Order, 
carried  to  the  credit  of  the  matter  of  the  bankruptcy,  to 
an  account  endtled  '^  The  account  of  the  settlement,  made 
on  the  marriage  of  Charles  Edtoard  Davis  and  Cathe- 
rine Dorothy  Farquliar,^  and  invested  in  31.  per  cent. 
Annuities. 

All  the  three  trustees  had  died  ;  and  by  an  indenture 
dated  April  1st  1840,  and  made  between  the  petitioners 


306  CASES  IN  BANKRUPTCY, 

1843.  C.  E.  Davis,  and  Catherine  Dorothy,  his  wife,  of  the 
£i  parte  ^^®  P^^»  ^"^  ^'^  Arthur  Farquhar,  John  Chalmers, 
and  othm,  -^<^"»  i^r««"  iSntiM,  and  Lewis  Balfour,  of  the  other 
part,  the  petitioners  C  ^.  Davis,  and  his  wife,  in  exer* 
oise  of  the  power  [in  the  settlement,  appointed  Sir  A. 
Farquhar,  J.  Chalmers,  A.  F.  Smith,  and  X.  Balfour, 
to  be  trustees  in  the  room  and  stead  of  the  aforesaid  W. 
Farquhar,  D.  Clark,  and  J.  C.  Burton,  (all  then  de- 
ceased) to  act  in  the  trusts  of  the  settlement. 

Sir  A^  Farquhar  having  declined  to  act  in  the  trusts, 
the  prayer  was,  that  the  fund  might  be  transferred  to  the 
other  three  new  trustees. 

Mr.  G.  L.  Russell,  in  support  of  the  petition,  said  that 
the  petition  had  not  been  served  on  any  one,  as  the  fund 
was  carried  to  a  separate  account,  and  it  had,  therefore, 
in  conformity  with  the  practice  in  Chancery,  been  thought 
unnecessary  to  serve  the  assignees. 

His  Honour  considered  it  unnecessary  to  serve  them ; 
but  felt  a  difficulty  in  making  the  Order,  owing  to  the 
mode,  in  which  the  power  of  appointing  new  trustees  had 
been  exercised,  four  having  been  appointed,  in  the 
stead  of  three,  the  number  fixed  upon  by  the  settlement* 
The  petition  was  ordered  to  stand  over,  that  the  author 
rities  might  be  looked  into. 

Mr.  G.  L.  Russell,  on  another  day,  cited  Sands  v. 
Nugee  (a),  and  D'Almaine  v.  Anderson  (i). 

(a)  8  Sim.  130. 

(b)  Lewin  on  Trasteesi  465,  (Sod  edition.)  The  number  of  trustees,  ap- 
pointed by  the  will,  was  two,  and  the  clause  provided,  that  it  should  be  lawful 
for  the  continuing  or  surviving  trustee  or  tnutett  for  the  time  being,  or  the 
executors  or  administrators  of  the  last  surviving  or  continuing  trustee,  to 
appoint  one  or  more  person  or  persont  to  be  a  trustee  or  tnuUa,  in  the  room 
of  the  trustee  or  trustees  so  dyilig,  &c« 
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Vice-Chancellor  Knight  Bruce,  C.  J.— In  Sands       1843. 


».  Nugee,  the  settlement  was  in  the  Scotch  form,  and,  in      «      ^ 

'  ±iX  parte 

D*Alnuttne  v.  Anderson,  the  words  of  the  power  seem  to        ?^V" 

^  and  others. 

contemplate  the  appointment  of  more  than  the  original 
number  of  trustees.  In  this  case  four  were  appointed ;  so 
that  there  might  have  been  an  equal  division  upon  a  differ- 
ence of  opinion,  a  result  which  it  might  have  been  intended 
to  avoid,  by  the  appointment  of  three  trustees.  Who  is  to 
determme  what  is  the  proper  number,  if  that  originally 
selected  be  departed  from  ?  I  think  the  power  was  not 
well  executed. 

No  Order  made. 


Ex  parte  Thomas.— In  the  matter  of  Thomas. 

IHE  fiat  in  this  ^bankruptcy  was  sued  out  by  Robert  The  rule  that 
Swannf  John  Swann,  George  Stoann,  and  John  Clough^  has  been 
as  the  surviving  partners  of  John  William  Swann,  de-  game  MUtioning 
ceased.    A  fiat  had  previously  been  sued  out  by  the  j;;^iuta'Srw* 
same  parties,  in  the  lifetime  of  John  William  Swann,  fiat  against  the 

■^  '  '  same  trader, 

and  in  conjunction  with  him ;  but  it  had  been  annulled  without  the 

leave  of  the 

by  an  Order  of  the  Court,  of  the  30th  November  1842,  Court,  does  not 

,  render  it  impe- 

in  which  order,  the  usual  reservation  of  leave  to  issue  rative  upon  the 

Court  to  annul 

another  fiat  was  omitted.    A  petition  was  now  presented  the  new  fiat 
by  the  bankrupt  to  annul  the  present  fiat,  on  the  ground  ^^^  ^uch  leave, 
of  the  former  order,  and  on  account  of  the  fiat  having 
been  sued  out,  without  any  special  leave  having  been  pre- 
viously obtained,  for  that  purpose. 

Mr.  Swanston,  and  Mr.  Faher,  in  support  of  the  peti- 
tion.   It  is  clearly  the  rule  of  the  Court,  that,  after  a  fiat 


308  CASES  IN  BANKRUPTCY. 

1843.       has  been  annulled,  the  same  petitioning  creditor  cannot 

Ex  ptrie      *"®  ^"^  *  "^^  ^*^'  without  the  leave  of  the  Court.    Thv 
Ibomas.      jg  aufficiently  proved  by  the  form  of  the  Orders,  in  which, 
whenever  it  is  intended  that  the  petitioning  creditor 
should  be  at  liberty  to  sue  out  another  fiat,  the  Order  to 
annul  is  always  expressly  made,  without  prejudice  to  his 
so  doing — a  saving  clause,  that  would  be  wholly  unneces- 
sary, in  the  absence  of  such  a  rule.    The  origin  of  the 
rule  is  left  in  some  obscurity ;  it  is  referred,  in  Montagu 
and  Ayrton's  Bankrupt  Law  (a),  to  an  Order  of  Lord 
Thurlaw  of  the  6th  December  1788,  whereby  the  Secre- 
tary of  Bankrupts  was  directed  not  to  allow  a  petitioning 
creditor,  who  had  sued  out  one  commission  of  bankrupt, 
and  neglected  to  prosecute  the  same,  to  sue  out  a  second 
commission,  without  the  leave  of  the  Court.    This  Order 
has  never  been  published,  and  is  no  doubt,  in  terras,  con- 
fined to  the  case  of  a  supersedeas,  for  want  of  prose- 
cution ;  but,  in  the  text-book  to  which  we  have  referred, 
it  is  stated  generally,  that  no  creditor  can  be  permitted 
to  sue  out  a  second  fiat,  without  leave ;  and  it  would  be 
very  singular,  that  the  prohibition  should  apply  to  a 
supersedeas  for  want  of  prosecution,  and  not  to  the  more 
aggravated  case  of  a  creditor,  suing  out  a  fiat,  when  the 
legal  requisites  do  not  exist.    [The  Chief  Judge.     Mr. 
Christian,  I  find,  lays  down  the  proposition  in  the  same 
general  terms  (6).     His  Honour  also  referred  to  Ex 
parte  Masterman  {c),']    The  records  of  the  Bankrupt 
Office  show,  that  tliis  qualification  has  always  been  in* 
troduced  into  Orders  to  annul  a  fiat,  either  for  legal  or 
equitable  invalidity,  and  has  not  been  confined  to  Orders 
to  annul  for  want  of  prosecution.     It  is  true,  that  there 

(a)  Vol.  i.  p.  102. 

(6)  Chriitian*B  Bankrupt  Ltw,  toI.  2,  p.  24,  2d  edit ;  and  see  1  Deac.  B, 
L.  122.  (c)  18  Yes.  298. 
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is  no  case  in  print  upon  the  subject^  and  if  it  be  now  a 
matter  of  doubt,  it  is  time  that  such  a  doubt  should  be 
terminated  on  a  question  of  so  much  importance. 


1843. 


£z  parte 
Thomas. 


Mr.  Anderdan,  for  the  petitioning  creditor,  was  not 
called  upon. 

Vice-Chancellor  Knioht  Bruce,  C.  J. — I  believe 
the  rule  only  applies,  as  between  different  petitioning 
creditors,  and  has  nothing  to  do  with  the  bankrupt.  But 
I  give  no  positive  opinion  upon  the  point.  The  only 
objection,  urged  against  this  fiat,  is,  that  it  was  issued 
without  the  special  leave  of  this  Court.  Now,  granting 
that  there  is  any  foundation  for  the  objection,  it  is  an 
objection,  which  it  cannot  be  beyond  the  discretion  of 
this  Court  to  deal  with.  This  does  not  appear  to  me  a 
case,  in  which  I  should  properly  exercise  that  discretion, 
by  annulling  the  fiat. 

Petition  dismissed,  costs  of  bankrupt  reserved,  costs 
of  the  other  respondents  to  come  out  of  the  estate. 


Ex  parte  Bury.^Iu  the  matter  of  Bury. 

The  bankrupt  in  this  case  had  been  removed  from  the 
office  of  assignee  of  the  effects  of  an  insolvent  debtor, 
and,  on  his  removal,  a  balance  of  326L  6$,  Id.  was  due 
from  him,  which  he  was  ordered  to  pay  into  the  Court 
for  Relief  of  Insolvent  Debtors.  On  the  S5th  of  Fe- 
bruary 1843,  the  fiat  issued,  and  the  bankrupt  surrendered 
on  the  27th,  on  which  day,  process  issued  against  him 


WtttmiMiit, 
MayB, 

The  bankrupt's 
privilege  from 
arrest  extends 
to  a  commiual 
under  the  Act 
for  the  Relief 
of  Insolvent 
Debtors,  for 
nonpayment  of 
a  balance  due 
from  the  bank- 
rupt, as  assignee 
under  that  act. 
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1843.        out  of  the  Insolvent  Debtors*  Courts  under  the  7  Geo.  4. 

Ex  parte      ^*  ^*^  (^)*    ^'*  protection,  under  the  bankruptcy^  was  ex- 

Burt.       tended  to  the  7th  of  April.    On  the  87th  of  March 

he  was  arrested,  under  the  process  of  the  Insolvent 

Debtors'  Court,  and  now  presented  his  petition  to  be 

discharged. 

Mr.  Wigram^  in  support  of  the  petition.  In  the  case 
of  Re  M^  WiUiams  (ft),  the  bankrupt  was  taken  under 
the  process  of  a  Court  of  Equity  for  contempt ;  and  it 
was  argued,  as  it  probably  will  be  here,  that  such  a  pro- 
ceeding was  not  within  the  scope  of  the  117th  section  of 
the  6  Geo,  4.  c.  16.,  and  was  not  contemplated  by  the  act. 
But  Lord  Redesdale  said,  '^  There  can  be  no  doubt  that  the 
thing  to  be  considered  is,  not  the  form  of  process,  but  the 
cause  of  issuing  it ;  if  the  ground  of  the  proceeding  be  a 
debt,  it  is  a  process  of  debt.''  *'  The  object  of  the  act  of 
parliament  is,  that  a  party,  bankrupt,  shall  not  be  liable  to 
any  arrest  by  a  creditor  in  coming  to  surrender,  and 
during  his  examination ; — that  creditors  shall  not  be  at 
liberty  to  interrupt  the  proceedings  under  the  commis- 

(a)  7  Geo,  4.  c.  57.  8.  39.    And  be  it  further  enacted,  that  in  case  any 
such  assignee  so  removed  as  aforesaid,  or  the  heirs,  executors,  or  admiDis- 
trators  of  any  deceased  assignee,  or  any  of  them,  shall  not  account  for  and 
deliver  up  such  estate  and  effects,  books,  papers,  writings,  deeds,  and  other 
evidences  as  aforesaid,  or  shall  not  pay  over  the  balance  of  the  prodace  of 
any  such  estate  or  effiects  found  to  be  in  his  or  their  hands,  in  obedience  to 
the  order  of  the  said  Court  made  thereupon,  and  notified  to  him  or  them 
respectively,  it  shall  and  may  be  lawful  for  the  said  Court  to  order  the  per* 
son  or  persons  so  offending  to  be  arrested  and  committed  to  tlie  prison  of 
the  King's  Bench,  or  to  the  common  gaol  of  any  county,  where  he  or  tfaey 
shall  be,  or  where  he  or  they  shall  usually  reside,  there  to  remain  without 
bail  or  maioprize,  until  such  person  or  persons  shall  have  fulfilled  the  detj 
required  by  this  act,  or  until  the  said  Court  shall  make  order  to  the  con- 
trary, 

(b)  I  Sch.  &  Lef.  169. 


BVRY. 
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sion,— and  that  the  bankrupt  shall  be  forthcoming  to  be  1848. 
examined.  It  is  held  out  to  him,  as  a  protection,  during  ^^  parte 
that  examination,  which  is  to  produce  a  disclosure  of  all 
bis  efiects,  and  which  is  a  proceeding  in  the  nature  of 
an  execution  in  favour  of  all  creditors,  at  the  time  of  the 
act  of  bankruptcy  committed,  who  come  in  to  take  the 
benefit  of  it."  And  again  *'  Every  mode,  by  which  a 
creditor  can  arrest  a  bankrupt  for  a  debt,  comes  within 
the  meaning  and  general  words  of  the  act.  That  the 
process  resorted  to  is  a  process  of  contempt,  signifies 
nothing.**  In  JEx  parte  Parker  (a),  the  bankrupt  had 
absconded,  to  avoid  payment  of  money  reported  to  be  in 
his  hands  as  assignee  in  a  commission  of  bankruptcy, 
and  which  he  was  ordered  to  pay  under  an  award. 
After  the  commission  issued,  and  while  he  was  attending 
his  examination,  he  was  arrested  under  an  attachment 
for  contempt  in  not  paying  the  money.  It  was  contended 
not  to  be  within  the  protection,  not  being  an  arrest  for 
debt;  but  the  Lord  Chancellor  said,  it  was  merely  an 
attachment  to  enforce  the  payment  of  the  money,  and 
discharged  the  bankrupt.  And  there  is  a  recent  case  to 
the  same  effect,  J3x  parte  Jeyes  (&),  where  Lord  Chan- 
cellor Brougham  said,  that  an  attachment  for  contempt 
for  non-payment  of  money,  though  sounding  as  a  cri- 
minal procedure,  had  always  been  looked  upon  by  the 
Courts  as  in  the  nature  of  a  civil  process ;  and  his  Lord- 
ship discharged  the  bankrupt,  who  had  been  arrested 
under  an  attachment  from  the  Court  of  Chancery  for 
contempt,  in  not  paying  a  sum  of  money,  pursuant  to 
an  order  of  the  Court. 

Mr.  Piggotty  for  the    provisional  assignee  of  the 
Insolvent  Debtors'  Court,  conird,  relied  on  the  pro- 

(«)  3  Ves.  654.  (6)  3  D.  &  C.  764. 
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1843.  visions  of  7  Geo.  4.  c.  57.  s.  39.,  and  contended 
£x  parte  ^^^^  ^^^  ca^B^s  did  not  apply,  as  the  process  here  was 
^^*^*        that  of  the  provisional  assignee  of  the  Insolvent  Debtors' 

Court,  who  was  not  a  creditor,  but  the  officer  of  the 

Court. 

The  Chief  Judge.-— He  represents  the  general  body 
of  creditors. 

Mr.  Wxgram  was  not  called  upon  to  reply. 

Vice-Chancellor  Knioht  Bruce,  C.  J. — The  obser- 
vations of  Lord  Redesdakf  in  Ex  parte  M'  WilUams,  com- 
pletely meet  the  case.  It  is  the  debt,  and  not  the  form 
of  process,  which  is  to  be  considered. 

Order  for  discharge  made  on  the  provisional 
assignee,  without  costs. 


Ex  parte  Joseph  Norton  and  John  Rodoers. — In 
the  matter  of  Joseph  Raleigh,  Thomas  Smith 

Wutminuer  GoODE,  and  WiLLIAM  HoLLAND. 

May  8. 

Mortgagor  and   Qy  an  indenture  of  lease  dated  January  Sd  18S7,  made 

mortgagee  join 

in  demising       between  the  petitioner  Norton  of  the  first  part,  the  peti- 

trade  premisea 

to  a  lessee,  and  tioner  Rodgers  of  the  second  part,  and  the  bankrupt 

at  the  same  time    _^ 

the  mortgagee     Raleigh  of  the  third  part,  Norton  and  Rodgers  demised 

and  lessee  enter  y*    t  •    »    «»  .  .«  ^  • 

into  partnership  to  Raleigh  for  ten  years  certain  mills   and  premises, 

by  articles,  ac- 
cording to  which  the  demised  premises  are  to  be  considered  as  partnership  property.  The 
lessee  becomes  bankrupt.  Held,  that  the  Coart  had  jurisdiction  to  order  the  assignees  to 
elect  whether  they  would  take  or  abandon  the  premises ;  and  wtmhUt  that  the  Court  has 
jurisdiction  to  order  the  auignees  to  pay  the  landlord's  cosU.  But  it  will  not  so  order,  in 
general,  nor  unless  under  special  circumstances. 
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which  had  been  previously  mortgaged  by  Norton  to       184S. 
Badgers^  in  fee.  Ex  pane 

By  articles  of  partnership  of  even  date  with  the  lease,  ^^nd  Mother, 
and  made  between  Raleigh  of  the  one  part,  and  Norton 
of  the  other  part,  reciting  the  lease,  and  that  Norton  had 
theretofore  carried  on  business  at].the  mills  and  premises 
thereby  demised,  Raleigh  and  Norton  covenanted  with 
one  another,  that  the  demised  mills,  buildings  and  pre- 
mises, and  the  stock  in  trade,  debts^  efiects,  boilers, 
8team*pipes,  machinery,  implements  and  utensils,  should 
be  taken  and  considered  as  the  property  of  the  part- 
nership. 

Under  these  articles  Raleigh  and  Norton  carried  on 
business  in  partnership  till  August  6th  184S,  when  a 
separate  fiat  issued  against  Raleigh,  which  was  annulled 
in  November  184S.  Raleigh  also  carried  on  a  distinct 
trade  with  Goode  and  Holland,  against  whom  and  him- 
self the  present  joint  fiat  was  issued.  Norton  and  Rodgers 
DOW  presented  a  petition  under  the  latter  fiat,  praying  that 
the  assignees  might  elect  whether  they  would  accept  or 
abandon  the  lease,  and  might  be  ordered  to  pay  the  costs. 

The  accounts  of  the  partnership  between  Raleigh  and 
Norton  had  not  been  yet  adjusted ;  but  Norton  had  all 
along  occupied,  and  still  continued  to  occupy  and  carry 
on  business  upon  the  demised  premises. 

Mr.  Swamton  and  Mr.  Tilhtson  in  support  of  the 
petition. 

Mr.  Rolt  for  the  assignees.  The  6  Geo.  4.  c.  16. 
8. 75.  extends  expressly  to  the  case,  only,  of  a  bankrupt 
''  entitled  to  a  lease,  or  an  agreement  for  a  lease,'*  neither 
of  which  descriptions  is  applicable  here, — the  bankrupt 
being  only  a  trustee  for  himself  and  the  petitioner  Norton 
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1843.  and,  therefore,  being  only  entitled  to  one  moiety  of  the 
£z  parte  '^^^  beneficially.  It  may  turn  out,  upon  taking  the 
an?  aooSer  ^^counts,  that  something  is  due  from  Norton  to  Raleiffh  : 
and,  as  the  result  of  these  accounts  may  guide  the 
assignees  in  making  their  election,  they  ought  not  to  be 
compelled  to  elect,  before  those  accounts  have  been  taken. 
At  all  events,  the  Court  cannot  order  the  landlord's  costs 
to  be  paid  out  of  the  bankrupt's  estate,  the  legislature 
not  having  subjected  the  general  body  of  creditors  to  any 
such  burden ;  Ex  parte  Bright  (a) ;  and,  without  such 
authority,  the  Court  cannot  give  them.  In  Sir  iS. 
Hominy's  act,  substituting  a  remedy,  by  petition,  for  that, 
by  bill,  in  charity  cases,  jurisdiction,  as  to  costs,  is  ex- 
pressly given  ;  from  which  it  may  be  presumed,  that  the 
legislature  considered  such  special  jurisdiction  necessary, 

Vice-Chancellor  Knight  Bruce,  C.  J. — Neither, 
as  to  the  substance  of  the  case, — the  jurisdiction  of  this 
Court  to  order  the  assignees  to  elect, — nor  as  to  its  juris- 
diction, to  order  them  to  pay  costs,  do  I  feel  any  diffi- 
culty,  unless  I  am  concluded  by  some  authority,  which 
has  not  been  referred  to.  Independently  of  the  act  of  6 
Geo.  4.  c.  16.,  I  apprehend,  the  Court  could  order  the 
assignees  to  act,  with  regard  to  the  matter,  in  such  manner, 
as  it  thought  fit,  and  would  be  doing  no  more  than  it 
constantly  does,  in  ordering  the  assignees  to  deliver  up 
short  bills,  on  the  failure  of  bankers.  And,  with  reference 
to  the  question  of  costs, — by  the  express  terms  of  the 
section  in  question,  the  Lord  Chancellor  may  order  the 
assignees  to  elect  and  deliver  up  the  lease,  if  they  decline 
it,  and  the  possession  of  the  premises, — ^or  may  make 
such  other  order  therein  as  he  shall  think  fit.    My  impres- 

(a)  2  G.  &  J.  79 ;  see  £x  parti  Hopton,  2  M.  D.  &  D.  349,  and  1  6c  2 
W.  4.  c.  66.  8.  6. 
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rioD  is,  howeveri  that,  in  the  absence  of  special  grounds,       1 849. 
the  Order  should  be,  without  costs ;  and  here  no  special      ^^  ^^^ 
eroonds  are  made  out.  Nobtow 

^  and  another. 

It  was  then  agreed,  that  the  petition  should  stand  over 
till  a  certain  day,  with  a  view  to  an  arrangement,  and 
it  was  on  a  subsequent  day,  by  consent,  ordered  to 
stand  over  generally. 


Ex  parte  Wood.— In  the  matter  of  Loosehore, 

WmtminsOr, 
May  31. 

This  was  the  ordinary  petition  of  an  equitable  mort*  A  mortgage  of 
gagee  by  deposit,  with  a  written  memorandum ;  and  the  luniwa  cnatea 
only  question,  that  arose,  regarded  two  of  the  deposited  submor^age  of 
documents,  which  were  policies  of  assurance  on  lives  for  andLoomv' 
300/.  and  1000/.    Of  these  policies  the  bankrupt  was  n^^o^uie^'' 
himself  a  mortgagee ;  they  having  been  assigned  to  him  ^JJ*^'^  ">'*'to 
by  one  Mrs.  Forwood,  as  a  further  security  for  a  debt  of  ^  ^^»  ^  » 

'  ^  any  notice  of 

GOO/.,  primarily  secured  by  a  mortgage  of  her  life  in-  the  mbmort- 

gage  given 

terest  in  a  plantation  in  Jamaica,  and  in  an  estate  in  either  to  the 

a  1  .  -kT  .  .  »      .  office,  or  to  the 

Somersetshire.    No  notice  was  given  at  the  insurance  mortgagor, 
office  of  the  mortgage  of  the  policies  to  the  bankrupt ;  sub-mortgage^ 
nor  was  any  notice  of  the  equitable  mortgage,  by  the  r^lnsuhe' " 
bankrupt,  to  the  petitioner  given  either  to  Mrs.  Forwood,  *"*8^®®*« 
or  to  the  office;  and  the  question  was,  whether  the 
latter  transaction  was  complete,  as  regarded  the  policies, 
to  as  to  give  the  petitioner  a  good  title,  as  against  the 
assignees. 

Mr.  Bacon,  in  support  of  the  petition.  This  case 
difiers  from  Ex  parte  Arhwright  (a),  lately  before  the 
Court.     In  Ex  parte  Arkwright,  the  bankrupts,  who 

(a)  AnU,  p.  129. 


Wood, 
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1843.  werci  as  in  this  casei  equitable  mortgagees  of  policies  of 
Ex  parte  assurance,  had  given  notice  of  their  mortgages  to  the 
insurance  offices ;  and  the  policies  were,  consequendyi  in 
their  reputed  ownership ;  and  your  Honour's  judgment 
expressly  proceeds  upon  the  fact,  of  their  having  so 
perfected  their  title.  In  all  the  cases  upon  the  point, 
the  only  circumstance,  which  has  been  held  to  prevent 
the  equitable  mortgage,  without  notice  to  the  office, 
from  prevailing  against  the  assignees,  has  been,  that  the 
policies  were  in  the  reputed  ownership  of  the  bankrupt. 
Take  away  that  fact,  and  the  lien  is  good.  Now  here 
the  fiict  does  not  exist ;  all  the  authorities  which  in  the 
other  cases  were  opposed  to  the  lien*creditor,  are  in  this 
case  strongly  in  his/avour ;  for  they  prove  that  the  bank- 
rupts, who  gave  no  notice  of  their  own  claim  upon  the 
policies,  cannot  be  considered  the  reputed  owners  of 
them.  Ex  parte  Newton  {cL)^  which  is  quite  consistent 
with  Ex  parte  Arhwright^  is  conclusive  in  our  favour. 

Mr.  ShapteTj  for  the  assignees,  cited  Roberts  v. 
Lhyd{J))i  but  was  stopped  by  the  Court. 

Vice-Chancellor  Kniout  Bruce,  C.  J. — It  seems 
to  me,  that,  putting  the  petitioner's  case  at  the  highest,  it 
only  amounts  to  this,  that  the  insurance  offices  will  owe 
to  the  mortgagor  money,  which  they  would  be  bound  to 
pay  to  her,  if  they  had  no  notice  of  the  original  assign- 
ment, by  way  of  mortgage.  But,  when  she  received 
those  monies,  she  would  be  a  trustee  of  them  for  the 
bankrupt,  who  might  attach  them  in  her  hands.  That 
is  the  liabili^,  under  which  she  would  have  been. 
Being  thus  entitled  to  receive  monies  from  her,  the 

(a) .4  D.  U  C.  138.  (h)  2  Beav.  376. 
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bankrupt  pledged  this  right,  without  communicating  the 
transaction  to  her,  leaving  her  therefore  under  the 
impression  that  he  was  still  the  party  entitled  to  receive 
from  her  these  monies.  Now,  the  reason  of  the  enact- 
ment of  the  72nd  section  of  the  Bankrupt  Act  was,  that, 
by  the  apparent  ownership  of  property,  a  false  credit 
was  obtained.  Does  not  that  apply  here?  The  bank- 
rupt might  have  said,  "  I  have  lost  the  policies ;  but  they 
were  deposited  with  me  by  Mrs.  Fortoood,  who  will  tell 
you  80."  Did  not  the  petitioner,  by  omitting  to  give 
notice  either  to  the  office  or  to  Mrs.  Fortoood,  enable 
the  bankrupt  thus  to  obtain  a  delusive  credit?  The  mere 
absence  of  the  instrument  has  not,  since  Lord  Thurlow's 
time, — that  is,  for  more  than  half  a  century, — been  held 
suflBcient  to  take  the  property  out  of  the  order  and  dis- 
position of  the  bankrupt.  That  fact,  therefore,  may  be 
laid  aside;  and  the  right  transferred  may  be  regarded 
simply  as  one,  to  receive  from  A.  B,  a  sum,  which  A.  J3. 
is  entitled  to  receive  from  another  party ;  in  which  case 
the  necessity  of  notice  to  such  party  is,  as  I  consider, 
well  established. 

Petition  dismissed. 


817 


184S. 


Ex  parte 
Wood. 


Ex  parte  Stevens. — In  the  matter  of  Burgon. 


W$timin%ttr, 
May  31. 

This  was  the  usual  petition  of  an  equitable  mortgagee^  ^"'ST*  *** 
with  a  written  memorandum.  have  the  direc- 

tioD  of  the 
Court,  with 

Mr.  Sichner,  in  support  of  the  petition,  submitted  right«  of  parties 

claiming  to  be 
equitable  mortgagees  of  property  of  the  banknipl ;  and  are  therefore  eotitled  to  their  costs 
oat  of  the  mortgaged  estate,  although  they  have  been  requested  to  concur  in  a  sale,  widiout 
a  petition  being  presented. 

YOL.  III.  Z 


[ 
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184d. 


£x  parte 

StBV£N8. 


that,  the  case  being  perfectly  clear,  the  assignees,  who 
had  been  requested  to  concur  in  a  sale,  without  obliging 
the  mortgagee  to  present  this  petition,  ought  to  pay 
their  own  costs.  He  cited  Ex  parte  Bate{a),  and  Ex 
parte  Young  (b). 


Mr.  Rogers,  for  the  assignees. 

The  Court  held,  that  the  assignees  were  entitled  to 
have  the  direction  of  the  Court,  in  cases  of  equitable 
mortgage,  and  that  they  must  therefore  have  their  costs 
out  of  the  mortgaged  estate. 


(a)  1  Mont  &  Ch.  58 ;  4  Deac.  46. 


(6)  1  Mont.  &  Ch.  599. 


WtstminHer, 
May  31. 

A  petitioning 
creditor,  who 
complains  that 
the  assignees 
have  not  com- 
plied with  the 
Commissioners' 
Order,  directing 
his  bill  of  costs 
to  be  paid,  al- 
though they 
have  received 
monies  appli- 
cable to  that 
purpose,  may 
apply  to  this 
Court,  in  the 
first  instance, 
and  without  the 
assignees  being 
previously  sum- 
moned before 
the  Commis- 
sioner to  pro- 
duce their  ac- 
counts. 


Ex  parte  Rushworth. — In  the  matter  of  Brown. 

XHIS  was  the  petition  of  the  petitioning  creditor,  who 
was  also  solicitor  to  the  fiat,  for  payment  of  the  balance 
due  upon  his  bill  of  costs. 

The  fiat  issued  on  the  I9th  February  1831 ;  on  the 
Snd  April  1831,  assignees  were  chosen.  The  petitioner's 
bill  of  costs,  as  petitioning  creditor  and  solicitor  to  the 
commission,  having  been  taxed  and  allowed  at  662«  1&. 
6d.,  the  Commissioners  ordered  the  assignees  to  pay  that 
sum  to  the  petitioner  out  of  the  first  monies  or  efifects  of 
the  bankrupt,  which  should  be  got  in  or  received  ander 
the  commission.  In  August  1842,  the  assignees  paid 
the  petitioner  9L  Os.  6d,  on  account  of  his  bill,  and  he 
had  received  some  sums  on  account  of  the  estate,  and 
applied  them  in  reduction  of  the  amount  due  to  him  ;  but 


RUBHWOBTH, 
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he  now  stated  by  his  petition  and  affidavit,  that  upwards        l^^9. 
of  40/.  still  remained  unpaid,  although  he  had  reason  to       ez  parte 
believe  that  more  than  sufficient  to  discharge  this  balance 
had  been  received  by  the  assignees.    This,  however,  the 
assignees  denied  by  their  affidavit  in  opposition  to  the 
petition. 

Mr.  Zrtsh,  for  the  petition. 

Mr.  T.  Turner,  for  the  assignees,  objected,  that  the 
petitioner  ought  not  to  have  come  to  this  Court,  in  the 
first  instance,  but  should  have  previously  applied  to  the 
Commissioners,  who  have  power  to  summon  the  assignees 
and  compel  them  (if  necessary)  to  produce  their  accounts. 
That  was  the  only  way  of  satisfying  the  Court  of  the 
truth  of  such  a  charge  as  the  present  against  the  as- 
signees, and,  if  it  had  been  adopted  in  this  case,  would 
have  prevented  the  petition  from  being  presented ;  as  it 
would  have  appeared  that  no  funds  had  been  received 
by  the  assignees,  applicable  to  the  payment  of  the  peti- 
tioner's bill,  beyond  what  was  so  applied  by  them;  Ex 
parte  Granger  (a). 

The  Court,  however,  made  an  Order,  referring  it  to 
the  Commissioner  to  take  an  account  of  what  was  due, 
and  inquire  whether  the  assignees  had  received  any 
and  what  funds  available  to  reimburse  the  petitioning 
creditor  his  costs,  or  any  and  what  part  thereof. 

(a)  Mont.  &  M'Arth.  289. 


Z» 
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Ex  parte  Thomas  Wright. — In  the  matter  of  Thomas 
Wright,  Richard  Burobss,  and  Ralph  Taylor. 

May  31. 

1.  The  Com-      XhIS  was  the  petition  of  one  of  the  bankrupts  to  have 

missioDer  hai 

power  to  dis-  the  fiat  annulled,  on  the  following,  among  other  grounds ; 

the  attendance  that  at  the  opening  of  the  fiat,  the  attendance  of  the  peti- 

?ng(^Uor^at'  tioning  creditor  had  been  dispensed  with,  without  an 

{heSi."*"*"*^  Order  of  the  Court,  and  that  the  affidavit  of  debt  was 

2.  The  cir-  g^orn  before  the  solicitor  to  the  petitioning  creditor. 

cumttance  that  ^  ^ 

the  affidavit  of 
debt  was  sworn 

before  the  boU-       Mr.  Bacon.  in  support  of  the  petition. 

citor  to  the  pcii- 
tiontog  creditor, 
held  not suffi-  ^,      ^  «       ,  ,       ,      i 

cient  ground  for      Mr.  Lovat,  lOT  the  Other  bankrupts. 

annulling  the 
fiat ;  but  it  is  an 

tice[and,?nt'       Mr.  Swanston,  for  the  assignees,  referred  to  In  re 

considered  suf- 
ficient  ground. 

Vice-Chancellor  Knight  Bruce,  C.  J. — ^As  far  as 
the  objections  to  the  fiat  are  legal,  I  shall  leave  the  peti- 
tioner to  sustain  them  at  law.  But,  with  regard  to  the  peti- 
tioning creditor  not  having  been  present  at  the  adjudica« 
tion, — the  ISth  of  the  new  Orders  (ft)  seems  either  to 
recognize  a  power  in  the  Commissioner  to  dispense  with 
the  attendance  of  the  petitioning  creditor,  or  to  confer, 
although  impliedly  and  indirectly,  such  a  power,  if  it  did 
not  previously  exist.  And  I  must  conclude  that  special 
cause  was  shown,  to  the  satisfaction  of  the  Commissioner, 
for  the  course  which  he  has  taken. 

The  objection,  that  the  affidavit  was  sworn  before  the 
solicitor  to  the  petitioning  creditor,  is  not  one,  to  which 
the  Court  is  bound  to  accede,  nor  one  to  which  I  shall 

(a)  2  G.  &  J.  66.  (6)  Appe&dizi  page  zii. 
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accede^  in  the  present  case.  It  is  an  objection,  however,  for        1 843. 


Ex  parte 


which  the  Court  might  in  its  discretion  direct  the  whole 

of  the  proceedings  to  be  annulled ;  and  if  the  practice      Wricht. 

should  become  frequent,  the  Court  will  perhaps  consider 

that  circumstance  a  sufficient  cause  for  annulling  the  fiat. 

Petition  dismissed ;  costs  of  all  parties  out  of  the 
estate,  and  petitioner  to  be  at  liberty  to  bring  an 
action,  if  so  advised. 


Ex  parte  East. — In  the  matter  of  East.  Lincoln's  tnn, 

— ,  J»n§  26. 

iHIS  was  the  bankrupt's  petition  for  the  allowance  of  The  Court  de- 
his  certificate.    Notice  had  been  given  in  the  Gazette  of  the  certificate  of 
two  public  meetings  for  the  bankrupt  to  surrender  and  had  pawed  hi»** 
conform,  the  last  of  which  meetings  was  appointed  for  iSbre  Uie°42*ad 
the  48nd  day,  after  the  giving  of  such  notice.    At  the  dered*a°ntther 
first  of  these  meetings  the  bankrupt  finished  his  exami-  ^.^^  be  adver- 
nation.    An  advertisement  for  the  allowance  of  the  certi-  examination. 
ficate  on  the  6th  of  December,  was  inserted  in  the 
Gazette  on  the  15th  of  November. 

On  applying  at  the  bankrupt  office  after  the  6th  of 
December,  the  bankrupt's  solicitor  was  informed  that  the 
certificate  was  defective,  as  it  stated  that  the  bankrupt 
passed  his  last  examination  on  the  first  of  the  meetings, 
instead  of  the  second.  The  prayer  was,  that  the  certifi- 
cate might  be  allowed,  or  that  the  Court  would  direct  the 
Commissioners  to  appoint  a  time  and  place  for  taking  the 
bankrupt's  last  examination,  and  that  the  same  might  be 
duly  advertized. 

Mr.  SwoMttm,  in  support  of  the  petition. 


East. 
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1843.  Vicb-Chancellor  Knight  Bruce^  C.  J.  — 1  do  not 

£z  pvte  ^^  present  doubt^  though  I  give  no  judicial  opinion  on 
the  subject;  that^  in  point  of  form,  the  bankrupt  might 
pass  his  last  examination  before  the  42nd  day.  But  the 
substantial  diflSiculty  is,  that  some  creditorsi  who  might 
intend  to  oppose  the  bankrupt's  passing,  might  wait  till 
the  4^nd  day.  It  will  be  to  the  bankrupt's  advantage, 
that  the  proceedings  should  be  clearly  regular.  Let 
another  day  be  appointed. 


Ex  parte  Froggatt. — In  the  matter  of  Hugh  Parker, 
LaieoitCt  Inn,       Offley  Shore,  John  Brewin,  and  John  Rodgers. 

Jun€  28. 

Where  short      XHE  bankrupts  were  bankers  at  Sheffield^  and  this  was 

bills  had  been 

deposited  with    the  petition  of  a  person  who  had  deposited  vdth  them  a 

countiy  bankerSf 

and  had  been  by  bill  of  exchange,  praying  for  payment  in  full  of  the 
their  agents  in  amount.  The  bill,  which  was  dated  Madras,  October 
bad  a^iierupon  l^th,  1842,  and  was  drawn  upon  Messrs.  Fletcher^ 
vances^to  the  Alexander  &  Co.,  London,  payable  at  thirty  days*  sight, 
HwH^he^'  had  been  remitted  to  the  petitioner,  indorsed  to  his 
bankroptcyof     order.     On  the  12th  of  December  1842,  the  petitioner, 

the  country  '  *^ 

bankets,  that  the  who  was  not  a  customer  of  the  bankrupts,  inquired  at 

proceeds  of  the  ^ 

bills,  after  satis-  their  banking-house  how  he  was  to  procure  payment  of 

fjrine  the  lien  of 

the  London        the  bill,  and  was  informed  by  a  clerk,  that  the  bill  must 

to  be  distributed  be  sent  up  to  London,  and  remain  there  till  it  was  paid; 

the^epositors  of  ^^^  ^'^  c\ex\i  then  told  the  petitioner  to  indorse  the  bill, 
the  short  bills,    ^j  ^^  ^jj  ^^jj^  ^^  ^g  jg^j^  ^f  January  at  the  bank, 

when  he  might  expect  to  receive  the  amount  of  the  bill« 
The  bankrupts  made  no  advance  on  the  bill,  but  indorsed 
it  specially  to  their  London  agents,  in  whose  possession 
it  was  at  the  time  of  the  bankruptcy.    The  fiat  issued 


CASES  IN  BANKRUPTCY.  323 

on  the  16th  of  January ,  and  the  amount  of  the  bill  was        iSiS. 
received  by  the  London  agents  on  the  18th,  and  was      ex  parte 
placed  by  them  to  the  bankrupts'  credit.  Feoooatt. 

Mr.  Stnale,  in  support  of  the  petition,  cited  Ex  parte 
Armistead  {a),  and  Ex  parte  Atkins  (b). 

Mr.SiffffftoT  the  assignees,  cited  CoUins  y,Martin(c), 
and  Ex  parte  Pease  ((2). 


Vice-chancellor  Knight  Bruce,  C.  J. — I  have 
always  considered  it  plainly  settled,  that,  when  a  country 
banker  sends  bills  to  his  London  agent,  indorsed  gene- 
rally to  receive  payment  of  them,  those  bills,  on  the 
bankruptcy  of  the  country  banker,  are  not  lost  to  the 
owners  of  them,  although  the  London  banker  has  usually 
a  lien  for  the  balance  due  to  him  from  the  country 
banker*  It  has  long  been  settled,  that,  if  the  parties 
entitled  to  the  bills  come  in  and  make  application  here, 
that  species  of  equity  can  be  administered  in  bank- 
ruptcy ;  and  it  does  not  lie  with  the  assignees  to  object. 
There  must  be  an  account  of  how  much  is  due,  in  re* 
spect  of  the  lien  of  the  London  bankers,  and  how  many 
other  bill-holders  there  are  in  a  similar  situation  with 
the  petitioner ;  and,  after  satisfaction  of  the  lien  out  of 
the  proceeds  of  the  bills,  the  residue  must  be  distri- 
buted rateably  among  the  bill-holders,  without  any  pre- 
ference of  one  over  another. 

Ordered  accordingly. 

(a)  2  G.  &  J.  371.  (b)  See  ante,  p.  103 

is)  1  B.  &  P.  648.  (d)  19  Ves.25^  1  Rose,  242. 


324  CASES  IN  BANKRUPTCY. 

1843. 
- .  ^*r^.       Ex  parte  Joseph  Bowker  and  James  Wiiitelegg.— 

UncoMt  Inn,  *• 

July  1  and  16,       In  the  matter  of  Richard  Potter,  John  Potter, 

before  the 

Lard  Chan-  and  J  AMES  POTTER. 

celloT, 

The  appomt-      ThE  fiat  in  this  case  issued  before  the  passing  of  the 

roenl  of  an  offi-  *  ° 

cial  aasignee  is  act  5  &  6  Vxct.  c.  122,  and,  after  the  passing  of  that  act 

a  matter  peca-  r  o 

liarly  within  the  was  transferred  to  the  District  Court  of  Manchester. 

discretioD  of  the 

CommiisioDer,  This  was  a  petition  to  the  Lord  Chancellor,  presented  by 
Lord  Chin-  the  creditors'  assignees,  who  had  been  chosen  before  the 
ioterfeie,  unless  passing  of  the  act  (a),  praying  that  no  official  assignee  might 
strong  circam-  ^^  appointed  of  the  bankrupts*  estate.  The  bankrupts 
foreltithJugir"  passed  their  last  examination  on  November  22d,  1841, 
Sen  Mw?***  whenitappeared  that  the  debts  amounted  to34,603/.  l5.9d., 
wound  up,  be.    and  the  liabilities  to  6377/.  Os.  3rf.    The  assete,  besides 

fore  the  passing 

ofthe5&6  the  outstanding  debts  due  to  the  bankrupts,  amounted 
it  was  stated  that  to  2096/.  4«.  Irf.,  and  consisted  of  stock  in  trade  and 

all  that  remain- 
ed to  be  got  in    machinery,  which  had  been  seized  under  an  execution. 

consisted  of  the 

damages  re-  No  dividend  had  been  declared,  nearly  the  whole  of  the 

action  by  Uie  assets  having  been  expended  in  the  prosecution  of  pro- 

nees!  who^haSP'  ceedings  on  the  part  of  the  assignees  to  dispute  the 

wms^oSt  rf  ^  validity  of  the  execution.    The  result  of  the  proceedings 

pocket  in  the  ^^8  a  verdict  for  the  assignees,  with  3340/.  damages, 

i^«  ?5li®'*'  *^.?  which  were  ordered  to  be  invested  in  exchequer  bills, 

Lord  Chancellor  ^ 

refused  to  di-     and  Constituted  nearly  the  whole  of  the  assets  for  dis- 

rect  that  no 

official  assignee  tribution  among  the  creditors. 

pointed.  The  petitioners  stated,  that  they  had  incurred  great 

personal  liability  in  the  proceedings,  and  had  paid  large 
sums  out  of  their  own  monies,  the  funds  in  hand  being 
altogether  insufficient  for  the  prosecution  of  the  pro- 
ceedings. 

It  was  stated  to  be  the  invariable  practice  of  the 
Manchester  District  Court  of  Bankruptcy  to  appoint  an 
official  assignee,  under  every  fiat  transferred  and  removed 

(a)  6  &  6  VicU  c.  122.  s.  53.    See  Appendix,  p.  xxii. 
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into  that  Court ;  and  that  the  remuneration  to  the  oflScial  1845. 
assignee  was  very  burthensome,  being  5/.  per  cent  on  ^^  p,,!^ 
tiie  first  lOOZ.  received,  and  2^1.  per  cent,  on  the  first  ^J^^Mother. 
500/.,  and  1/.  per  cent  on  the  residue,  and  a  further 
allowance  of  2L  on  the  amount  divided  among  the  ere* 
ditor8(a)9  besides  charges  for  examining  accounts,  and 
on  the  dividend  warrants;  that,  in  the  present  case, 
these  allowances  would  amount  to  400/.;  and  that  as 
very  little  remained  to  be  done  under  the  present  fiat,  it 
was  the  opinion  of  the  petitioners  and  the  creditors,  that 
the  appointment  of  an  official  assignee  would  be  entirely 
unnecessary,  and  would  be  productive  only  of  loss  and 
expense,  in  addition  to  that  already  incurred  ;  and  that 
nearly  all  the  creditors,  to  the  amount  of  20/.  and  up- 
wards, who  had  proved,  concurred  in  this  opinion  and 
in  the  present  application.  The  petition  was  accompanied 
by  a  paper  signed  by  several  creditors,  testifying  their 
concurrence  in  the  prayer  of  the  petition. 

Mr.  Bacon,  in  support  of  the  petition. 

The  Lord  Chancellor  desired  the  matter  to  stand 
over,  that  he  might  communicate  with  the  Commissioner 
on  the  subject. 

The  matter  being  again  mentioned,  July  16. 

The  Lord  Chancellor  declined  to  make  any  Order, 
considering  the  matter  as  one  peculiarly  within  the  dis- 
cretion of  the  Commissioner,  with  which  the  Lord  Chan« 

(a)  This  is  certaiDly  a  most  extraordiDary  scale  of  remuDeration,  after  the 
Ge&eni  Order  of  the  12ih  January  1832,  by  which  it  was  settled  that  the 
official  assignees  should  be  allowed  one  per  anu  on  the  tiumiit  they  received^ 
ni  on*  and  a  half  per  cent,  more  on  the  monies  actually  divided,  subject  to 
be  increased  or  diminished  under  special  circumstances  to  be  referred  to  the 
Court  of  Review.<-£.  E.  D. 


1843. 
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cellor  would  not  interferei  unless  under  very  strong 


Ex  parte      circumstances. 

BOWKKB 

and  another* 


Mr*  Bacon  then  asked  that  the  costs  of  the  petitioDy 
which  had  not  been  served  on  any  one^  might  be  allowed 
out  of  the  estate. 

The  Lord  Chancellor  allowed  them  on  this  occa* 
sion,  but  wished  it  to  be  understood  that  the  costs  of 
applications  of  such  a  nature  would  not  be  allowed  in 
futiurci  except  a  very  strong  case  were  made. 


Luusoin'sinn,        Ex  parte  Baldwin.— In  the  matter  of  Baldwin. 

July  10.  ^ 

wd^^)^i  ^^  *»8  case,  the  fiat  issued  before  the  passing  of  the 
^^fSiJ^of  Th?""  «^ct  6  &  6  Vict.  c.  128,  and  was  prosecuted  at  Worcester. 
c^i22*^  leiT'*^*  '^^^  proceedings  were  in  the  custody  of  the  sole  assignee, 
the  poiseuion    Qn  the  passing  of  the  new  act,  the  fiat  was  transferred 

of  the  sole  IS-  *^  ^ 

•ignee,  who  was  to  the  Birmingham  District  Court;  and,  on  the  3rd  of 

not  to  be  found; 

the  Court  or-      May  184*3,  the  bankrupt  applied  to  the  Commissioner, 

deied  that  the  a 

CommissioQer  requesting  him  to  call  a  meeting  for  the  allowance  of 
liberty  to  pro-  the  certificate ;  but  it  appeared  that  the  fiat  and  proceed* 
itiem%  a°U)w.  ^^8®  ^^^^  ^^^  forthcoming,  having  been  left  in  the  pos- 
Scale!  *^*''       session  of  the  sole  assignee,  who  was  not  to  be  found. 

The  Commissioner  thought  that  he  could  not  act^  without 
having  the  fiat  and  proceedings  before  him.  The  bank- 
rupt, therefore,  now  presented  his  petition,  praying  that 
a  meeting  might  be  called,  for  the  purpose  of  allowing 
his  certificate,  and  that  service  of  the  petition  on  the 
solicitor  of  the  assignee  might  be  deemed  sufficient  ser- 
vice on  the  assignee. 

X  Russell,  in  support  of  the  petition* 

se  did  not  appear. 
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The  Court  ordered^  that  the  Commissioner  should        1843. 

be  at  liberty  to  call  a  meeting,  and  to  proceed,  notwith-  ^^^^ 

standing  the  proceedings  had  not  been  recorded,  and  Baldwin. 
were  not  forthcoming. 


Ex  parte  Kate  Frances  Coles,  and  Jessie  Louisa 
Coles,  infants,  by  William  Jackson  Monkhouse, 
their  next  friend. — In  the  matter  of  Willum  Inman 

Welch.  Lineoln't  inn, 

July  10. 

XHIS  was  the  petition  of  cestuis  que  trusts,  for  leave  iDfant  eeouit 

QU€  tnutt  bfting 

to  prove  for  the  value  of  a  sum  of  stock,  alleged  to  have  entitled  tot  sum 
been  sold  out  by  the  bankrupt  and  a  co-trustee,  in  breach  login  the  names 
of  the  trust,  or  else  for  the  amount  which  the  bankrupt  j^ct  to  a  life"  " 
had  been  ordered  to  pay  into  Court  in  a  suit  in  Chan-  mShwVwidtc^ 
eery,  instituted  against  him  by  one  of  the  petitioners.  IJJtoen^^"^ 
The  bankrupt,  and  one  JRobert  Welch,  were  trustees  r;^^^^  ^*»  ?«* 

^  '  '  been  exercised, 

under  a  marriage  settlement,  of  (among  other  things)  — the  trnstecs, 

°  "  m  violation  of 

a  sum  of  S048Z.  6s.  9d.  three  per  cent,  consols,  upon  the  trust,  sell 

.     oat  the  stock, 

certain  trusts,  for  the  benefit  of  the  mother  of  the  peti-  and  advance  the 
tioners,  for  her  life,  and  after  her  death,  upon  trust  for  father  of  the 
the  petitioners,  equally,  as  tenants  in  common,  to  be  emit"  ^^  a 
vested  interests,  at  their  respective  ages  of  twenty-one,  iMUtuiSi byone 
or  days  of  marriage,  subject  to  a  power  of  appointment  {he^lSeS  « 
by  the  mother,  which  had  not  hitherto  been  exercised.     ?^^^  *°  P?y 

''  into  Court  the 

This  sum  of  stock  had  been  sold  out  by  the  trustees ;  wnount  which, 

by  their  answer, 

and  Robert  Welch,  who  was  stated  to  be  in  insolvent  they  admit  to 

have  received 

circumstances,  resided  at  Boulogne.  upon  such  sale. 

They  do  not 
comply  with  the 
Older,  bat  become  inaolTent,  and  one  becomes  baakrapt— -fltfid*  that  the  eettuis  qiu  tnuts 
were  not  entitled  to  an  Order  to  prove  against  the  estate  of  the  bankrupt,  either  for  the 


valne  of  the  original  sum  of  stock,  or  for  the  s«m  ordered  to  be  paid  into  Court,  bat  only  to 
an  Order  to  go  in  ai  ~ 
be  paid  into  Court. 


an  Order  to  ro  in  and  make  such  proof  as  they  could  establish ;  the  dividends  on  the  proof  to 
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1 843,  The  bankrupt  by  his  answer  to  the  bill  in  the  Chan- 

Ex  Mrte  ^^^7  ^^^^'  A^n^itted  that  he  and  his  co-trustee  had  sold 
ind  others.  ^"^  ^^^  ^"™  ^^  stock,  and  received  the  proceedsi  amount- 
ing to  1859/.  Os.  6d.f  and  that  they  had  advanced  and 
lent  this  sum  to  the  petitioner's  father,  who  had  become 
bankrupt,  taking  from  him,  as  a  security,  an  assignment, 
by  way  of  mortgage,  of  certain  shares  in  the  Mon- 
mouthshire Coal  and  Iron  Company,  and  of  a  policy  of 
assurance  on  the  father's  life;  but  which  security  was 
wholly  valueless. 

The  Order  ot  the  Court  of  Chancery  was  dated  the 
8th  of  November  1842,  and  directed  payment  into  Court, 
within  fourteen  days,  of  the  sum  of  1859/.  Os.  6d.  This 
amount,  or  the  original  value  of  the  sum  of  stock,  the 
petitioners  now  sought  leave  to  prove ;  the  fiat  having 
issued  on  the  13th  January  1843,  and  the  sum  having 
never  been  paid  into  Court,  in  pursuance  of  the  Order. 

Mr.  Swanston^  in  support  of  the  petition. 

Mr.  Russell,  for  the  assignees.  The  Order  for  payment 
into  Court  is  for  security  only ;  it  does  not  conclusively 
fix  the  bankrupt's  estate  with  any  debt,  certainly  not 
with  the  amount  of  the  sum  ordered  to  be  paid  into 
Court.  The  assignees  would  consent  to  the  petitioners 
being  allowed  to  go  in  and  make  such  proof  as  they  can 
establish. 

The  Court  said,  the  Order  for  payment  into  Court 
could  only  be  considered  evidence  as  against  the  assig- 
nees, that  a  breach  of  trust  had  been  committed,  and  that, 
therefore,  there  was  a  debt  to  be  proved,  although  the 
amount  was  not  ascertained* 
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The  Order  was,  for  Mr.  Monkhouse^  on  behalf  of  lS4i9» 

the  infant  petitioners,  to  make  such  proof  as  he  ^^  ^^^i^ 

could  establish,  and  for  the  dividends  upon  the  ao^  othm. 
proof  to  be  paid  into  Court. 


Ex  parte  Yorke,— In  the  matter  of  Mays.  UneMt  inn, 

July  15. 

This  was  the  petition  of  a  legal  mortgagee,  who  had  Order,  giTing  a 

legftl  nortgtgM 

bid  for,  and  been  declared  the  purchaser  of  the  property  ietv«  to  im, 
comprised  in  his  security  at  a  sale,  which  had  been  made  lak.  nvtic  pro 
under  the  Order  of  the  Commissioner.    The  assignees  ^^^ 
had  had,  as  usual,  the  conduct  of  the  sale ;  but  the  peti- 
UoDer  had  not  obtained,  previously  to  the  sale,  an  Order 
from  this  Court  giving  him  leave  to  bid,  and  he  now 
prayed  that  an  Order  for  this  purpose  might  be  made 
nunc  pro  tunc. 

The  bankrupt  and  the  assignees  consented  to  the 
application. 


Mr.  Memter  for  the  petition. 
Mr.  Moore  for  the  assignees. 
Mr.  Metcalfe  for  the  bankrupt. 


Ordereb  accordingly,  the  petitioner  paying  all  the 
costs  (a). 

(a)  See  £sr  forte  Pedder,  1  M.  &  A.  327 j  3  Deac.  &  C.  622. 


SSa  CASES  IN  BANKRUPTCY. 

184S. 

In  the  matter  of  John  Oram. 

Lincoln's  Inn, 
July  13. 

The  venue  of  a   AlR.  Swatistofi,  on  behalf  of  the  petitioning  creditors  in 

changed,  be-      ^^is  case^  moved  that  the  fiat  might  be  directed  to  the 

tog  m^»^of**'  Bristol,  instead  of  to  the  Exeter,  District  Court  of  Bank- 
communication,  -uotcv 
between  the        ruprcy. 

SSdlhe^SrtriS      "^^^  bankrupt  carried  on  business  at  Chard,  in  Somer- 
Court  to  which  setshirc.    Of  eighteen  creditors,  being  the  whole  num- 

it  belongs,  are  *  o 

not  80  con-        ber  whose  debts  respectively  amounted   to   10/.  and 

▼enient  as  those 

between  the       upwards,  six  resided  at  Nottingham,  two  in  London^ 

place  of  trading 

and  another       One  in  Bristol,  one  in  Taunton,  one  in  Birmingham,  and 

seven  in  Chard.  Chard  is  twenty  miles  from  E^ceter, 
and  in  the  Exete^  district,  but  the  only  public  convey- 
ance between  it  and  Exeter  is  the  Yeovil  mailj  leaving 
Chard  at  a  quarter  past  ten  in  the  morning,  and  Exeter 
at  half  past  one  in  the  afternoon ;  so  that  going  to  Exeter 
from  Chard,  and  attending  a  meeting  and  returning, 
would  occupy  two  days;  whereas  from  the  facility  afforded 
by  railway,  all  parties  from  Chard  could  go  to  Bristol, 
and  attend  a  meeting,  and  return  the  s^me  day  $  and  the 
creditors  from  Nottingham  and  Birmingham  would  be 
saved  two  days,  and  the  creditors  from  London  one  day, 
in  attending  any  meeting. 

The  Chief  Judge  said,  these  circumstances  might  be 
a  reason  for  transferring  Chard  from  the  Exeter  to  the 
Bristol  District,  but,  not  being  peculiar  to  this  iiat^  would 
not  warrant  the  Court  in  changing  die  venue. 

No  Order. 
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Ex  parte  Lackington  and  others.— In  the  matter  of      ^^*^ 

Hamlet  (a).  Uneoin't  inn, 

July  20. 

This  was  an  application,  on  the  part  of  the  assignees,  On  »  »!««»*« 
for  leave  to  fix  a  reserved  bidding  at  a  sale  of   the  miiesmoru 

gaged  by  the 

mortgaged  estate  of  the  bankrupt  under  the  fiat.  bankrapt,  leave 

given  to  the 
aatigDees  to  fix 

Mr.  H.  Prendergast  for  the  petition,  cited  Ex  parte  bidding  as  the 

"WrtT    iX\  CoiBiDisiioDer 

^"W  yPh  might  approve 


of. 


Mr.  Mylne,  and  Mr.  Steere,  consented  on  the  part  of 
the  mortgagees. 

The  Court  refused  to  give  the  assignees  themselves 
leave  to  fix  a  reserved  bidding,  but  made  an  Order  per- 
mitting them  to  fix  such  reserved  price  as  the  Commis- 
sioner might  approve  of. 

The  Order  was  not  drawn  up,  as  the  sale  had  been 
appointed  for  the  day  following,  and  there  was  no  time 
to  apply  to  the  Commissioner. 

(a)  £x  relatione  Mr.  H.  Prendergast.  (6)  3  D.  &  C.  297. 


Ex  parte  Joseph  Ralph. — In  the  matter  of  Marmaduke 

Thomas. LineoWt  inn, 

^  July  22. 

I  HIS  was  the  petition  of  a  creditor,  for  an  Order  on  a.,  being  in- 

i*    1      t      1  •  •  1  A  debted  to  £., 

one  of  the  bankrupt  s  assignees  to  pay  over  the  sum  of  absconds  to 

America,  upon 
which  B.  sends  ont  a  power  of  attorney  to  an  agent  there  to  recover  from  A»  what  money  he 
can,  B.  hearine  of  a  similar  proceeding  by  another  creditor,  sues  out  a  fiat  against  A,,  and  is 
chosen  one  of  bis  assignees ;  and  afterwards,  B,*s  agent  in  America  obtains  a  sum  of  money 
fiooi  A.,  and  remits  it  to  B.  in  England.  Held,  that  this  money  was  received  by  B.,  in  his 
character  of  assignee ;  and  that  B.,  having  himself  become  bankrupt,  might,  under  the  6  Oeo, 
4.  c.  16.  8. 105.,  be  charged  with  the  amount,  together  with  interest  at  5/.  per  cent.,  notwith- 
standing he  had  obtained  his  certificate. 
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1849.  335Z.|  with  which  he  had  been  charged  in  account  by 
£z  parte      ^^^  Commissioner.     It  appeared  that,  in  February  1838^ 

Ralph.  TAotmzs  absconded  and  went  to  New  York ;  upon  which 
Mr.  Fawcettf  one  of  his  creditors,  sent  out  a  power  of 
attorney  to  an  agent  at  New  York,  to  attach  any  pro- 
perty which  Thomas  might  have  carried  off  with  him. 
Another  creditor,  however,  having  pursued  the  same 
means  of  endeavouring  to  recover  his  own  debt,  Fawcett 
thought  it  advisable  to  make  Thomas  a  bankrupt ;  and 
accordingly,  on  the  S2d  March  1838,  sued  out  a  fiat 
against  him,  treating  the  absconding  to  New  York  as 
the  act  of  bankruptcy.  On  the  6th  of  April,  Fawcett 
and  another  person  were  chosen  assignees.  Some  time 
afterwards,  in  the  same  month  of  April,  Fawcett" s  agent 
at  New  York,  a  Mr.  Butterjield,  received  of  the  bank- 
rupt a  bill  for  335Z.,  which  he  remitted  to  Fawcett  in 
England, and  which  the  latter  got  discounted;  and  it  was 
the  amount  of  the  proceeds  of  this  bill,  with  which  the 
Commissioner  had  charged  Fawcett,  as  having  received 
the  bankrupt's  money  in  his  character  of  assignee.  Sab- 
sequent  to  these  proceedings,  Fawcett  himself  had  be- 
come bankrupt,  and  obtained  his  certificate. 

Mr.  Swanston,  and  Mr.  James,  in  support  of  the  peti- 
tion, referred  to  the  6  Geo.  4.  c.  16.  s.  105.,  by  which 
it  is  declared,  that  if  any  assignee,  indebted  to  the  estate 
of  which  he  is  such  assignee,  in  respect  of  money  le- 
tained  by  him  in  his  hands,  shall  become  bankrupt,  his 
certificate  shall  only  have  the  effect  of  freeing  his  person 
from  arrest  and  imprisonment,  and  his  future  effects 
shall  remain  liable  for  so  much  of  his  debts  to  the 
estate,  of  which  he  was  assignee,  as  shall  not  be  paid  by 


Ralph. 
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dividends  under  his  bankruptcy,  together  with  lawful  1845. 
interest  for  the  whole  debt.  The  present  application  is  £x  parte 
made  in  conformity  with  this  provision  of  the  statute, 
namely,  that  the  assignee  may  be  ordered  to  pay  the 
sum  of  335/.,  with  which  he  has  been  charged  by  the 
Commissioner  in  respect  of  money  retained  in  his  hands, 
together  with  interest  at  the  rate  of  51,  per  cent,  per 
annum.  This  Order  will  have  the  effect  of  a  judgment 
at  law,  under  the  provisions  of  the  1  8c  @  Vict.  c.  110. 
3.  18. ;  and  the  petitioner  is  confident  of  obtaining  the 
money  for  the  benefit  of  the  general  creditors  of  the 
bankrupt  Thomas^  by  attachment  of  certain  property  of 
the  assignee  acquired  since  he  obtained  his  certificate,  if 
the  petitioner  is  only  armed  with  an  Order  of  this  Court. 
In  JSr  parte  Turner  (a)  a  similar  Order  was  made  on 
an  official  assignee,  who  had  neglected  to  pay  over  a 
sum  of  money  which  he  had  received  under  the  fiat. 
The  assignee  has  refused  to  account  for  this  sum,  on 
the  ground  that  he  received  it  in  his  own  right,  as  a 
creditor  pursuing  his  own  remedy,  and  not  in  his  cha« 
racter  of  assignee ;  but  the  fact  is,  that  he  was  appointed 
assignee,  and  acted  in  that  character,  some  time  before 
the  receipt  of  the  money  in  England. 

Mr.  James  Russell^  for  the  assignee.  The  105th  sec- 
tion of  the  6  Geo.  4.  c.  16.,  as  well  as  the  104th  section, 
apply  only  to  cases  where  the  money  comes  to  the  hands 
of  the  party  as  assignee.  Here  the  property  came  into 
the  possession  of  Butterjieldf  at  New  York,  as  the 
agent  of  Fawcett,  quite  independent  of  his  character  of 
assignee.     Fawcett,  therefore,  having  become  bankrupt, 

(a)  2  Moot.  Deac.  &  D.  481. 
VOL.  III.  A  A 


R4LPB* 
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lB4cS,  ^e  submit  that  this  is  a  debt  from  which  he  is  protected 
£z  parte  ^Y  ^is  Certificate.  But,  if  the  Court  should  think  that 
this  case  comes  within  the  penal  operation  of  the  105th 
section,  the  petitioner  is  not  entitled  to  the  Order  which 
he  asksi  until  he  shall  have  proved  under  the  fiat  against 
the  assigneci  and  received  dividends  in  part  payment  of 
the  debt. 

Mr.  SwanstoUf  in  reply.  The  only  point  that  can  be 
made  in  this  case  is,  whether  the  petitioner  is,  under  the 
105th  section,  entitled  to  an  Order  for  the  full  amount 
of  the  3352.,  or  only  for  so  much  as  shall  not  be  paid  by 
dividends  under  the  fiat  against  the  assignee.  Now  that 
section  does  not  impose  on  the  petitioner  the  burthen  of 
proving  the  amount  under  the  fiat  against  the  assignee ; 
and  the  present  application  is  not  inconsistent  with  the 
privilege,  as  to  the  right  of  proof  given  to  the  creditor 
against  the  assignee.  No  doubt,  the  debt  might  be 
proved;  but  the  question  is,  whether  the  creditor  is 
bound  to  exercise  this  privilege.  The  object  of  the 
legislature  seems  to  have  been,  under  this  state  of  cir- 
cumstances, to  impose  a  liability  on  the  future  estate  of 
the  assignee,  notwithstanding  his  bankruptcy.  If  this 
be  so,  then  the  inference  would  be,  that  the  debt  was  not 
proveable  under  his  fiat.  We  submit,  therefore,  that  the 
petitioner  has  a  right  to  avail  himself,  or  not,  of  the 
privilege  given  by  the  act.  To  hold  that  he  was 
compelled  to  prove,  the  privilege  given  would  be  quite 
illusory.  There  is,  however,  an  intermediate  mode  of 
proceeding  that  might  be  adopted  by  the  Court.  The 
Order  might  be,  to  declare  the  future  estate  of  the 
assignee  to  be  liable  for  the  amount  of  the  debt,  and 
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then  direct  that  proof  shall  be  made  for  the  amount  lSi!9, 

under  his  iiat^  and  that  the  dividends  received  under  Ez  parte 

such  proof  shall  be  deducted  from  the  amount  of  the  ^^^^' 
debt. 

Vice-Chancellor  Knight  Bruce,  C.J, — The  party, 
against  whom  this  application  is  made,  sues  out  a  fiat 
against  his  debtor,  and  on  the  6th  April  consents  to  be- 
come assignee.  In  the  course  of  the  same  month  of 
April,  but  on  what  precise  day  does  not  appear,  Mr. 
Butterfiddy  the  assignee's  agent  at  New  York,  obtains 
certain  property  from  the  bankrupt,  converts  it  into 
money,  and  transmits  the  amount  to  the  assignee  in 
England.  The  agent,  having  got  possession  of  this  pro- 
perty after  the  bankruptcy  of  Thomas,  would,  of  course, 
be  i)ersonalIy  liable  to  refund  it,  and  could  not  discharge 
himself  from  such  liability,  unless  he  were  discharged  by 
the  assignees.  Why  then  is  Butterjield,  the  agent,  not 
so  liable  ?  Simply,  because  he  has  paid  it  over  to  the 
assignee,  who  has  given  him  a  discharge,  which  dis- 
charge could  only  be  valid,  as  being  given  in  his  cha- 
racter of  assignee.  These  are  the  facts ;  and  now  the 
question  is,  whether  the  Order  of  the  Commissioner  is 
good,  charging  the  assignee  with  the  amount  of  the 
money  so  received  by  him,  together  with  interest  at  6/. 
per  cent.  I  am  of  opinion,  that  the  Commissioner  was 
perfectly  justified  in  that  proceeding.  Let  the  Order 
therefore  on  this  petition  declare,  that  at  the  time  when 
Fawcett  became  bankrupt,  he  was  indebted  to  the  estate 
of  Thomas,  in  respect  of  money  retained  by  him,  within 
the  intent  and  meaning  of  the  105th  section  of  the  6 
Geo.  4.  c.  16. — Declare  the  amount  of  such  debt  to  have 
been  the  sum  of  335/.  in  the  petition  mentioned,  carry- 

aa2 
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1843.  ing  interest  at  the  rate  of  5/.  per  cent,  per  annum,  from 
Kx  parte  ^^®  '^^^  ^^  September  1888,  from  which  day  the  assignee 
Halfh.  13  iQ  ]^Q  considered  as  having  so  retained  the  said  sum. 
The  Order  to  be  without  prejudice  to  any  set-ofT  or 
claim,  which  Fawcett  may  have  against  the  estate  of 
Thomas,  in  respect  of  any  demand  for  disbursemenU  or 
otherwise.  Refer  it  to  the  Commissioner  to  inquire,  whe- 
ther Fawcett,  in  bis  character  of  assignee,  has  any  such 
demand  against  the  estate  of  Thomas.  The  petitioner  to 
have  no  costs  up  to  this  time,  but  to  pay  5/.  to  Fawcett 
for  costs  occasioned  by  the  introduction  of  needless 
matters  into  the  petition  and  affidavits ;  and  future  costs 
to  be  reserved.  This  Order  to  be  without  prejudice  to 
the  duty  of  the  Commissioner  to  remove  the  assignee, 
pursuant  to  the  directions  of  Lord  RosslyrCs  General 
Order  (a).  The  petition  in  other  respects  to  stand 
over. 

(a)  Bib  Mtrch  1794.    See  2  Detc.  Bank.  Law,  89. 


Ex  parte  Robert  Oulton. — In  the  matter  of  John 

L\neoln*$  Inn,  OULTON. 

July  24. 

Where  an  as-  XHIS  was  the  petition  of  an  assignee  for  the  removal 

tioDcd  lor  Vhe  of  his  co-assignee,  on  the  ground  that,  by  the  misconduct 

co^aiigDM/on  ^^  ^^^  latter,  the  petitioner  had  been  unable  to  realize 

mrscooduct.^^  the  bankrupt's  property.     It  was  alleged,  that  portions 

Iliild  bvThe^*  of  an  estate  belonging  to  the  bankrupt  had  been  let  to 

latter,  who  re-  various  tenants,  and  that  the  bankrupt  had  been  employed 

special  refer-  and  paid  for  Collecting  the  rents,  but  that  his  authority 

ence  was  ui-  *  o  *  ^ 

reeled  10  the  had  been  subsequently  withdrawn.    That  a  part  of  the 

tJommissioner, 

to  inquire  into  estate,  Called  the  Chamber  Hill  Farm,  was  retained  by 

and  report  the 

circumstances  the  bankrupt  in  his  own  possession,  who  claimed  it  in 

of  the  case. 
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right  of  his  wife,  under  the  will  of  one  James  Newton.        1843. 


£x  parte 


That^  notwithstanding  the  petitioner  had  given  notice  to 

the  tenants  not  to  pay  any  more  rent  to  the  bankrupt,       Oultok. 

the  bankrupt  still  continued  to  receive  the  rents,  and  in 

one  instance  caused  the  goods  of  a  tenant  to  be  distrained 

for  rent,  alleged  to  be  due  to  the  bankrupt  and  his  wife; 

and  that  Worthington,  the  other  assignee,  had  caused  a 

counter-notice  to  be  served  on  the  tenants,  ordering  them 

to  pay  the  rents  to  the  bankrupt. 

In  answer  to  the  statements  in  the  petition,  it  was 
alleged  by  the  respondent,  that  the  present  application 
bad  not  the  authority  of  the  creditors ;  that  all  parties 
had  concurred  in  the  appointment  of  the  bankrupt  to 
receive  the  rents,  which  he  had  continued  to  do  for  five  or 
six  years ;  that  the  estate  in  question  originally  belonged 
to  the  bankrupt's  wife,  and  that  her  present  claim  to  it 
was  now  the  subject  of  a  suit  in  Chancery ;  that  the 
reason  why  Worthington  gave  counter-notices  to  the 
tenants  was,  that  he  understood  that  they  meant  to 
replevy  if  the  assignees  distrained  for  the  rents,  and  that 
he  would  thereby  have  been  exposed  to  litigation  and 
expense.  The  respondent,  moreover,  charged  the  peti- 
tioner with  having  fraudulently  purchased  a  part  of  the 
bankrupt's  estate. 

The  bankrupt  had  obtained  his  certificate,  and  his 
estate  had  paid  a  dividend  of  35.  3(2.  in  the  pound. 

Mr.  Bacon  appeared  in  support  of  the  petition. 

Mr.  Swanstan,  and  Mr.  Tennant,  cantri. 

Mr.  JBacoUf  in  reply,  pressed  for  an  inquiry,  as  the 
facts  were  contradicted ;  and  there  was  no  opportunity 


338  CASES  IN  BANKRUPTCY, 

1843.        now  affordedi  of  answering  the  charge  brought  against 

Ex  parte       ^^^  petitioner,  of  the  fraudulent  purchase  of  the  bank- 

OuLTON.       rupt's  property.    He  applied  also  for  permission  to  be 

granted  to  the  petitioner,  to  use  the  name  of  his  co* 

assignee  in  any  proceeding  by  ejectment,  or  otherwise, 

against  the  bankrupt  for  the  recovery  of  the  estate. 

Vice-chancellor  Knight  Bruce,  C.J. — Let  it  be 
referred  to  the  Commissioner,  to  inquire  what  is  the 
nature  and  extent  of  the  right  and  interest  of  the  bank- 
rupt in  right  of  his  wife  to  the  estate  in  question,  under 
the  will  of  James  Newton,  and  under  what  circumstances 
such  right  remained  unsold,  or  unconverted;  and  let 
the  Commissioner  ascertain  under  what  circumstances 
the  bankrupt  had  been  continued  in  the  receipt  of  the 
rents,  or  of  the  property  of  James  Newton,  in  which  the 
assignees  have  any  interest,  and  inquire  whether  the 
bankrupt  had  properly  accounted  for  the  monies  so 
received  by  him.  Let  the  Commissioner  also  take  an 
account  of  the  rents  received  by  the  assignees,  or  either 
of  them,  or  what  they,  or  either  of  them,  might  have 
received;  and  report  in  what  state  the  Chancery  suit 
alluded  to  in  these  proceedings  now  is,  and  what  course 
therein  will  be  best  for  the  benefit  of  the  estate,  and  state 
any  other  curcumstances  which  he  may  think  material  as 
to  the  property  of  James  Newton.  Let  the  Commis* 
sioner  also  state  under  what  circumstances  the  notice  of 
the  6th  of  May  184S  was  given,  and  whether  any  loss 
was  occasioned  thereby ;  and  inquire  whether  any,  and 
what,  part  of  the  bankrupt's  property  has  been  purchased 
by  the  petitioner  on  his  own  account,  or  otherwise,  and 
under  what  circumstances,  and  whether  any  course  is 
proper  to  be  taken  against  the  petitioner  to  annul  such 
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purchase.     Let  the  Commissioner  also  state^  whether  in        1848. 
his  opinion  it  will  be  advisable  to  remove  both,  or  either      ^^     ^ 
of  the  assignees;  with  liberty  to  take  any  immediate      Oulton. 
steps  for  the  protection  of  the  property,  and  the  receipt 
of  the  rents  of  the  estate  of  James  Newton.    The  rest  of 
the  petition  to  stand  over,  and  costs  to  be  reserved. 


Ex  parte LineMi  Inn, 

July  24. 

This  was  the  petition  of  a  mortgagee  for  liberty  to  bid  The  cobu  of  an 

application  of  a 

at  the  sale  of  the  mortgaged  property,  and  that  the  costs  mortgagee,  for 
of  this  application  might  come  out  of  the  proceeds  of  the  the  laie,  will 

I  not  be  iilowed 

sale.  out  of  the  pro- 

ceeds, unless 
the  assignees 

Mr.  Rogers,  in  support  of  the  petition,  cited  Ex  parte  ^^"■w*** 
Say  (a),  and  JEx  parte  Berkeley  (ft). 


Vice-Chan CELLOR  Knight  Bruce,  C.  J.— If  you  will 
put  your  application  in  a  definite  form,  that  is,  if  the 
assignees  will  inform  me  that  this  petition  is  presented  at 
their  request,  I  will  make  the  Order  as  to  the  costs,  but 
not  otherwise;  for  I  cannot  give  away  the  bankrupt's 
estate. 

(a)  1  Deac.  &  C.  32.    In  this  case,  however,  the  assignees  appeared  on 
the  petition,  aud  did  not  oppose  the  application  for  costs. 

(b)  2  M.  &  A.  54 ;  4  Deac  &  C.  572. 
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1843. 


-.    , ,  -  Ex  parte  Vardy. — In  the  matter  of  Butt. 

LineolH  s  Inn,  '^ 

July  24. 

Aleaimrisen-    XHIS  was  the  petition  of  the  lessor  of  a  lease  granted 

titled,  QDcler  i       t       i  •  i  i  .  -   «      i 

the6GM.4.  to  the  bankrupt,  praying  that  the  assignees  might  be 

to  an'onleron  Ordered  to  elect^  whether  they  would  accept  or  reject  it. 

electfwlet^r  '^  appearq(}  that  the  lease  was  not  in  the  possession  of 

cept  or  decline  ^^^  assignees,  but  in  the  hands  of  a  Mr.  Crewe,  with 

tiSstandhi"  w^om  the  bankrupt  had  deposited  it  by  way  of  equitable 

the  lease  is  lo      mortirafife. 
the  bands  of  a     "*"*^**b^- 

third  person, 
with  whom  it 

was  deoMited         Mr.  Lushf  in  support  of  the  petition,  cited  Ex  parte 
bvwayofequit-  Fletcher  (a),  where  an  Order  was  made  for  the  sale  of 

leasehold  property,  on  the  petition  of  an  equitable  mort- 
gagee with  whom  the  lease  was  deposited,  notwithstand- 
ing the  assignees  declined  to  make  their  election  whether 
they  would  accept  or  reject  the  lease. 

Mr.  Dixon,  for  the  assignees,  said  that  they  were  not 
prepared  to  elect,  as  the  lease  was  not  in  their  posses- 
sion, but  in  that  of  a  third  party,  namely,  the  equitable 
mortgagee. 

Mr.  Stoanston  appeared  on  behalf  of  the  equitable 
mortgagee. 

Vice-Chancellor  Knioht  Bruce,  C.  J. — I  was  at 
first  doubtful,  whether  the  75th  section  of  the  6  Geo,  4. 
c.  16.  applied  to  a  case,  where  the  lease  was  in  the  pos- 
session of  an  equitable  mortgagee.  But  I  find,  that  in 
a  more  apposite  and  prior  case  to  the  one  cited,  which 
occurred  on  the  parallel  enactment  of  the  49  Geo.  3 

(a)  1  Deac.  &  C.  356. 


Vakoy. 
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c.  121.  8. 19.,  and  was  decided  by  Sir  Thomas  Plumer, —  ISifS. 
I  mean  the  case  of  Ex  parte  Clunes  (a), — it  was  held,  on  y,x  parte 
a  petition  by  the  landlord  to  compel  the  assignees  to 
deliver  up  a  lease,  which  had  been  deposited  by  the 
bankrupt  with  a  third  person  as  a  security  for  a  debt, 
that  such  an  Order  could  properly  be  made  upon  the 
assignees ;  for  that,  though  the  statute  did  not, In  words, 
extend  to  cases  where  the  lease  was  in  the  hands  of  a 
Uiird  person,  yet  by  an  equitable  construction  of  the 
enactment,  which  was  intended  for  the  benefit  of  land- 
lords, the  Lord  Chancellor  had  jurisdiction  to  make  the 
Order.  There  is  so  much  good  sense  in  that  decision, 
that  I  shall  entirely  follow  it  on  the  present  occasion.  I 
think  the  landlord  cannot  proceed  against  the  equitable 
mortgagee.  Let  the  assignees,  therefore,  on  or  before 
Thursday  next,  elect  whether  they  will  accept  or  decline 
the  lease,  and  give  notice  to  the  solicitor  for  the  petitioner, 
if  they  elect  to  accept  it ;  but  in  case  they  omit  to  give 
such  notice,  then  let  the  Order  be,  that  they  shall  be 
taken  to  have  declined  the  lease.  And  let  the  equitable 
mortgagee  have  his  costs  of  his  appearance  on  this  pe- 
tition. 

(a)  1  Madd.  76. 


£x  parte  Abel  Smith  and  others. — In  the  matter  of 
Peter  Williams  and  Charles  Mottram. UntoWt  /nn, 

July  27  and  29. 

This  was  the  petition  of  the  assignees  and  certain  A  petitioning 

I  creditor  had 

I       creditors,  praying  that  the  debt  of  Smith  &  Co.  might  sold  the  bank- 

i  rapt  goods,  in 

i         payment  for  which  he  took  three  bills  of  exchange  accepted  by  the  bankrupt,  which  the  cre- 
ditor negotiated,  and  which  were  not  in  his  hands,  nor  due,  at  the  time  he  issued  the  fiat. 
The  CommiMioDer  expunged  the  proof  of  his  debt,  on  the  ground  that  the  bills  were  not  in 
I         his  possession  at  the  time  of  the  bankruptcy.      Held,  that  an  Order  might  be  made,  under 
I         the  18th  section  of  the  6  Gto,  4.  c.  16.,  for  the  substitution  of  the  debt  of  another  creditor. 
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1843.        be  subsUtutedi  in  the  room  of  the  petitioning  creditors' 
£z  parte      ^^^»  which  had  been  declared  insufficient  to  support  the 

Smith  n^L 

and  others. 

The  fiat  issued  on  the  16th  November  184>1|  upon  the 
petition  o(  Adam  Bfierley ;  and  the  adjudication  was 
grounded  upon  a  deposition,  that  the  sum  of  1002.  was 
due  to  him  from  the  bankrupts  for  goods  sold  and  de- 
livered on  the  Ist  September  1841.  On  the  4th  January 
1842,  Brierley  proved  a  debt  under  the  fiat  for  199/.  10#. 
for  goods  sold  and  delivered,  exhibiting,  as  securities  for 
the  same,  two  bills  of  exchange,  accepted  by  the  bank- 
rupts, for  50/.  each,  and  one  for  99Z.  10«.  On  the  ISth 
April  1843,  an  application  was  made  to  the  Commis- 
sioner to  expunge  Brierley's  proof;  and  the  Commis- 
sioner made  an  order  to  that  effect,  on  the  ground,  that 
the  goods,  which  had  been  so  sold  and  delivered,  had  been 
paid  for  by  bills  of  exchange,  and  that  these  bilb,  which 
were  not  due  at  the  time  of  issuing  the  fiat,  had  been 
negotiated  by  Brierlet/,  and  were  consequently  not  then 
in  his  possession.  The  petitioners.  Smith  &  Co.,  had 
proved  a  debt  to  the  amount  of  7068/.  lis,  Sd. ;  and  it 
was  alleged  in  the  petition,  that  a  sufficient  part  of  such 
debt  to  support  a  fiat  was  incurred  not  anterior  to  the 
alleged  debt  of  Brierley.  The  assignees  had  brought 
actions  against  two  persons  for  large  sums  of  money  due 
from  them  to  the  estate  of  the  bankrupts,  in  which  ac- 
tions the  defendants  had  pleaded,  disputing  the  suffi- 
ciency of  the  petitioning  creditors*  debt ;  and  it  was  in 
consequence  of  these  pleas,  that  the  above  investigation 
took  place  before  the  Commissioner  as  to  the  sufiiciency 
of  the  debt. 

The  assignees  alleged,  that  they  were  desirous  of  pro- 
ceeding with  the  two  pending  actions,  and  were  advised 
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that,  upon  an  Order  being  made  for  the  substitution  of 
a  good  and  valid  petitioning  creditors'  debt,  ihey  would 
be  enabled  to  do  so  with  effect. 


1843. 


Ex  parte 

Smitb 

and  others. 


Mr.  Z.  Wigram,  and  Mr.  Bacon,  in  support  of  the 
petition.  There  is  some  question,  whether  the  18th  sec- 
tion of  the  6  Geo.  4.  c.  16.  applies  to  a  case  of  this  kind, 
80  fiir  as  rendering  it  obligatory  that  the  debt  proposed 
to  be  substituted  shall  have  been  incurred  not  anterior 
to  the  debt  of  the  petitioning  creditor;  for  here  the 
Commissioner  has  decided  that  the  petitioning  creditor 
had  no  debt  (a). 


(a)  There  is  some  doubt,  whether 
tlie  decinoa  of  the  learned  Cominis<- 
lioDer  in  this  case,  in  holding  that 
there  was  no  tUht,  can  be  supported, 
vHkia  the  enactment  of  the  6  Geo.  4. 
c.  16.  s.  15.,  which  provides,  that 
"  etery  person,  who  has  given  credit 
to  any  trader  upon  Yaloable  con* 
iideratioD,  for  any  sum  payable  at  a 
certain  time,  which  time  shall  not 
halt  ani?ed  when  such  trader  com- 
nuited  an  act  of  bankruptcy,  may 
10  petition  [for  a  commission],  or 
join  in  petitioning  as  aforesaid,  toA«- 
tker  he  thail  have  any  Mcurity  in 
writing,  or  otherwise,  for  tuch  turn, 
•r  net,"  It  is  true,  that  in  Ex  parU 
Botten,  Mont.  &  B.  412,  Sir  George 
Rote  held,  that  the  vendor  of  goods 
who  had  taken  the  acceptance  of  the 
vendee  for  the  amount  of  the  price, 
and  had  negotiated  the  bill,  which 
wu  in  the  bands  of  a  third  perMo, 
tnd  not  due,  at  the  time  the  fiat 
teoed,  had  no  good  petitioning  cre- 
ditoi'a  debt.  But  in  the  subsequent 
esse  of  Ex  parte  Magnue,  2  Mont. 
Deac.&  D.  604,  where  the  petition- 
isg  creditor's  debt  arose  under  the 
utne  circumstances.  Sir  John  Cross 
nid,  that,  if  it  had  not  been  for  the 
aathority  of  Ex  parte  Botten,  he 


should  have  been  inclined  to  think, 
that  the  contingency  which  existed 
of  the  bill  being  dishonoured,  and  of 
the  creditor  being  thereby  remitted 
to  his  original  debt,  would  have  been 
enough  to  constitute  that  debt  a  suf- 
ficient foundation  for  a  fiat,  within 
the  meaning  of  the  act;  and  that, 
for  this  purpose,  it  was  not  to  be  con- 
sidered as  extinguished,  but  that  its 
extinction  would  depend  upon  the 
ultimate  payment  of  the  bill  of  ex- 
change. Now  what  are  the  facts  of 
the  above  case  t  The  petition! ng  cre- 
ditor had  given  credit  to  the  bankrupts 
upon  valuable  consideration  for  a  sum 
payable  at  a  certain  time,  vis.  the  time 
when  the  bill  of  exchange  would  fall 
due,  which  time  had  not  arrived  at 
the  time  of  issuing  the  fiat;  and  he 
had  a  security  in  writing  given  to  him 
by  the  bankrupt  for  the  payment  of 
the  debt.  But  the  act  expressly  de- 
clares, that  a  party  may,  under  these 
circumstances,  be  a  petitioning  cre- 
ditor, whether  he  shall  have  any  such 
security,  or  not.  It  is  true,  that  the 
creditor  had  in  this  case  parted  with 
his  security ;  but  it  was  sure  to  be 
returned  upon  his  hands,  if  it  was 
not  discharged  by  the  bankrupt. 

E.  £•  D. 
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184d.  Mr.  Wright  appeared,  on  the  part  of  the  petitioning 


Ex  parte       creditofi  to  oppose  the  application. 

Smith 


and  others. 


Vice-Chancellor  Knight  Bruce^  C.J.  —  Unless 
you  mean  to  appeal  from  the  decision  of  the  Commis- 
sioner, you  have  no  right  to  be  here  to  oppose  the  sub- 
stitution of  another  debt. 

Mr.  Wright  submitted,  that,  as  the  petitioning  cre- 
ditor had  been  served  with  the  petition,  he  was  at  any 
rate  entitled  to  ask  for  the  costs  of  his  appeai*ance  against 
the  petitioner. 

Mr.  James  Russell  appeared  for  the  bankrupt. 

Mr.  Wigram.  The  bankrupt  has  nothing  to  do  with 
this  application.  Under  the  1  &  2  WilL  4.  c.  56.  s.  17., 
the  adjudication  of  the  Commissioner  is  conclusive  evi- 
dence against  the  bankrupt,  as  he  has  not  presented  a 
petition  for  its  reversal,  within  two  calendar  months 
from  the  date  of  the  adjudication. 

Vice-Chancbllor  Knight  Bruce,  C.  J. — I  do  not 
see  that  the  bankrupt  is  estopped  by  the  act  from 
appearing  before  the  Court  of  Review,  in  order  to  oppose 
this  petition.  But  has  it  ever  been  decided,  that,  where 
there  is  no  debt,  the  1 8th  section  of  the  6  Geo.  4.  c.  16. 
applies,  in  any  way,  to  a  proceeding  for  the  substitution 
of  the  debt.  If  there  is  any  authority  on  the  subject,  I 
should  be  induced  to  follow  it ;  but  if  none  can  be  found, 
I  am  inclined  to  think  that  the  section  does  not  apply  to 
a  case  of  this  description. 
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Mr.  Wtgram.     In  Ex  parte  Hall  (a),  the  Vice*Cban-        1843. 
cellor  of  England  decided  that  the  18th  section   was 


Ex  parte 

applicable  to  a  case,  not  only  of  deficiency  in  the  amount,        ^>>''y>< 
but  to  any  original  defect  in  the  nature  of  the  debt  of  the 
petitioning  creditor,  upon  which  the  commission  issued. 

The  Chief  Judge. — That  decision  refers  to  an  ex- 
isting debt.  Suppose,  instead  of  issuing  a  fiat,  the  peti- 
tioning creditor  had  brought  an  action, — if  a  man  arrests 
me  for  a  debt,  and  I  owe  him  nothing,  there  is  no  debt ; — 
the  issuing  of  a  fiat,  therefore,  does  not,  any  more  than 
the  issuing  of  a  writ,  constitute  a  debt.  I  should  wish, 
however,  to  know  more  accurately  the  circumstances  of 
the  case ;  if  there  was  some  debt  existing  at  the  time  of 
suing  out  the  fiat,  then  the  application  may  be  granted ; 
but,  if  there  is  no  foundation  whatever  for  a  debt,  I  can* 
not  make  the  Order. 

Mr.  Bacon.  The  sale  of  the  goods  by  the  petitioning 
creditor  to  the  bankrupt  took  place  on  the  1st  of  Sep- 
tember 1841.  The  day  when  the  outstanding  bill 
became  due,  which  was  given  in  payment  for  the  goods, 
cannot  be  said  to  be  the  date  of  the  contracting  of  the 
debt 

The  Chief  Judge. — If  there  was  a  floating  debt,  then 
there  is  no  doubt  that  the  18th  section  may  apply.    But, 

(a)  Mont.  &  Mac.  39.  So  in  £x  parte  5mi(A,r«  frit/lam,  which  occurred 
before  the  Vice-Chancelior  of  Eoglaod  on  the  1st  July  1830,  a  note  of 
which  was  furoished  to  the  authors  by  Mr.  Ayr  ion,  his  Honour  said,  that  the 
18th  section  was  oot  confined  to  the  amount  of  the  debt  alone ;  and  that  if, 
on  reading  the  affidavits,  it  turned  out  that  the  petitioning  creditor's  debt  was 
not  fictitious,  the  Order  for  substitution  might  be  made ;  but  not,  if  the  debt 
was  fictitious,  as  in  that  case  it  could  not  be  ascertained  whether  the  debt 
proposed  to  be  substituted  was  not  anterior. 
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1 843.        2g  I  observe  there  is  no  allegation  in  the  petitioui  that 


£z  parte       the  debt  proposed  to  be  substituted  was  incurred  .not 
and^otben.     anterior  to  the  debt  of  the  petitioning  creditor^  the  peti- 
tion must  be  amended^  for  the  purpose  of  introducing 
such  an  allegation;  after  which  the  question  may  be 
more  fully  discussed. 

July  29.  Mr.  Z.  Wigram  said,  that  the  petition  had  now  been 

amended  by  the  introduction  of  the  necessary  allegation, 
and  that  he  was  prepared  also  with  an  affidavit^  that  the 
debt  proposed  to  be  substituted  was  incurred  not  anterior 
to  the  debt  of  the  petitioning  creditor. 

Mr.  J.  Russelli  for  the  bankrupt.  These  orders  are 
not  made,  unless  the  Commissioner  certifies  that  the 
debt  proposed  to  be  substituted  was  incurred  not  anterior 
to  the  petitioning  creditor's  debt;  Ex  parte  Hunter  (a). 
It  is  important  to  the  bankrupts'  interests,  that  it  should 
be  positively  ascertained  by  the  proper  authorityi  that 
the  debt  to  be  substituted  was  not  anterior  to  that  of  the 
petitioning  creditor.  Here  is  a  large  debt  stated  to  be 
due  to  these  petitioners,  which  has  been  accruing  for 
several  years,  and  part  of  it  must  therefore  be  anterior 
to  the  debt  of  the  petitioning  creditor.  The  affidavit 
states,  not  that  the  debt  proposed  to  be  substituted  was 
incurred  not  anterior  to  that  of  the  petitioning  creditor, 
but  that  it  was  incurred  not  anterior  to  the  1  st  Septem- 
ber 184L 

The  Chief  Judge. — There  may  be  some  difficulty  in 
substituting  the  debt  of  the  petitioners,  as  it  stands  upon 
the  proof  made  by  them  under  the  fiat.  They  have 
proved  for  a  large  amount,  a  great  portion  of  which 

(a)  2  0cac.  &  C.  507. 
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appears  to  have  been  for  a  debt  incurred  by  the  bankrupt  1843. 

anterior  to   that  of  the  petitioning  creditor,  and  some  £,  .^^ 

portion  of  it  for  a  debt  not  anterior,  which  may  bear  ^na^othen. 
upon  the  act  of  bankruptcy. 

Mr.  Wigram  proposed  that  there  should  be  two  proofs, 
one  for  the  part  of  the  debt  anterior,  and  the  other  for 
the  part  not  anterior. 

The  Chief  Judge. — That  perhaps  may  do. 

Mr.  Wriffht,  for  the  petitioning  creditor,  said,  that  the 
aflSdavit  of  the  debt  stated  to  be  due  to  the  petitioners 
was  made  by  an  accountant,  and  not  by  any  one  of  the 
petitioners. 

The  Chief  Judge. — I  am  bound  to  believe  the  con- 
tents of  the  affidavit  to  be  true,  until  I  hear  evidence  to 
the  contrary. 

Mr.  Wright  then  submitted,  that  the  petitioning  cre- 
ditor was  entitled  to  his  costs  out  of  the  bankrupts 
estate*  In  Ev  parte  Cousins  (a),  which  occurred  before 
Sir  J.  Leach,  it  was  held,  that,  if  upon  the  evidence  it 
appeared  that  the  commission  failed  through  the  mistake 
of  law  or  of  fact  by  the  petitioning  creditor^  then  the 
costs  should  be  paid  out  of  the  estate ;  but,  if  it  was 

m 

proved  to  have  been  in  consequence  of  the  misconduct 
or  fraud  of  the  petitioning  creditor,  then  he  should  pay 
the  costs  occasioned  by  such  fraud,  and  of  the  consequent 
application  to  the  Court  to  substitute  another  debt.  In 
Ex  parte  Hall  (ft),  also,  the  Order  directed  that  the 
costs  should  be  paid  out  of  the  bankrupt's  estate.  There 
are  certainly  some  decisions   the  other  way,  viz.,  Ux 

(a)  2  G.  &  J.  270.  (b)  Mont  &  M.  43,  note  (a).; 
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1843. 


Exptrle 

Smith 

and  otbera. 


August  5. 
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parte  Lloyd  {a),  and  Ex  parte  Hayne  (i).  But  it  is  sub- 
mittedy  that  the  two  cases  decided  by  Sir  Tliomas  Plumer 
and  Sir  J»  Leach  are  of  greater  authority  than  the  two 
last  cited  cases ;  and  that  as^  in  the  present  instance^  the 
petitioning  creditor  has  been  guilty  of  no  fraud  or  mis- 
conduct, he  ought  to  have  his  costs. 

Vicb-Chancellor  Knight  Bruce,  C.  J. — I  shall 
make  an  Order  under  the  18th  section  for  the  substitution 
as  to  300Z.,  part  of  the  debt  proved  by  the  petitioners, 
which  accrued  due  since  the  1st  of  September^  1841; 
and  there  will  be  no  Order  as  to  the  costs  of  the  peti- 
tioning creditor. 

The  matter  was  spoken  to  again  this  day  before  his 
Honour  on  the  minutes,  and  as  to  the  question  of  costs. 

Mr.  J.  Russell,  The  bills  that  were  given  by  the 
bankrupt  to  the  petitioning  creditor  for  the  goods  pur- 
chased by  him  on  the  1st  September  1841,  were  not  due, 
until  a(\er  the  debt  proposed  to  be  substituted  was  con- 
tracted by  the  bankrupt  with  the  petitioners ;  it  therefore 
cannot  be  said  to  be  not  anterior  to  the  debt  of  the  peti- 
tioning creditor. 

The  Chief  Judge. — The  Order,  as  it  at  present  stands, 
is  my  judicial  decision ;  but  you  may  take  it  without 
prejudice  as  to  that  point. 

The  Order  was  as  follows :  it  is  given  at  greater  length 
than  usual,  as  it  was  settled  with  some  care  by  his 
Honour  the  Chief  Judge,  and  has  been  since  adopted  in 
the  office,  in  lieu  of  the  form  set  out  in  Ex  parte  Hall{c). 


(a)  2  Deac.  &  D.  506. 
(0  1  M.  D.  &  D.  217, 


(A;  4  Deac.  &  C.  403. 
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After  reciting  the  prayer  of  the  petition^  and  the  pre-        1843. 
rious  proceedings^ — the  Order  went  on  to  state,  that,  the       ^^    ^ 
petitioners  undertaking  to  apply  within  a  fortnight  to  a       (^"'I^^rs 
jodge  at  chambers  in  the  two  pending  actions  in  which 
the  assignees  were  plaintiffs,  and  to  abide  by  any  Order 
which  the  said  judge,  or  the  Court  of  Exchequer,  should 
make  touching  the  premises; — and  it  appearing  to  this 
Court,  that  the  said  fiat  was  awarded  and  issued  on  the 
petition  of  the  said  Adam  JBrierletf,  and  that  after  adju- 
dication thereunder,  and  before  preferring  the  said  peti- 
tion, the  debt  of  the  said  Adam  Brierley^  the  petitioning 
creditor,  on  which  the  said  adjudication  was  made,  was 
found  to  be  insufficient  to  support  the  fiat,  within  the 
intent  and  meaning  of  that  part  of  the  statute  of  the 
6  Geo.  4.  c.  16.  intituled,  "  An  act  to  amend  the  laws 
relating  to  bankrupts,^'  whereby  it  is  enacted,  that  if, 
after  adjudication,  the  debt  or  debts  of  the  petitioning 
creditor  or  creditors,  or  any  of  them,  be  found  insufficient 
to  support  a  commission,  it  shall  be  lawful  for  the  Lord 
Chancellor,  upon  the  application  of  any  other  creditor 
or  creditors  having  proved  any  debt  or  debts  sufficient  to 
support  a  commission,  provided  such  debt  or  debts  has 
or  have  been  incurred  not  anterior  to  the  debt  or  debts 
of  the  petitioning  creditor  or  creditors,  to  order  the  said 
commission  to  be  proceeded  in,  and  it  shall  by  such 
order  be  deemed  valid;  And  it  appearing  to  this  Court, 
that  the  said  petitioners  had  proved,  their  said  debt 
before  preferring  their  said  petition,  and  that  their  said 
debt,  or  a  part  thereof,  was  sufficient  to  support  a  fiat 
against  the  said  bankrupts,  and  that  their  said  debt,  or  a 
part  thereof  sufficient  to  support  the  said  fiat,  was  in- 
curred not  anterior  to  the  said  debt  of  the  said  Adam 
Brierley  ;  This  Court  doth  order,  that  the  said  fiat  be 
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1843. 


Ex  parte 

Smith 

and  others, 


proceeded  in ;  and  that  the  coats  of  the  petitioners  and 
of  the  bankruptSi  occasioned  by  this  application  be 
paid  to  them  respectively  out  of  the  estate  of  the  said 
bankrupts^  being  first  taxed  by  the  Commissioner  of 
her  Majesty's  Court  of  Bankruptcy^  acting  in  the  pro- 
secution of  the  said  fiat,  or  by  D.  H.  Richardson^  Esq. 
one  of  the  deputy  registrars  of  the  Court  of  Bankruptcy. 
And  it  is  declared  that  this  Order  is  made  in  respect 
of  the  sum  of  300/.,  part  of  the  said  debt  of  the  peti- 
tioners,— which  said  sum  of  3002.  is  declared  to  have 
accrued  due  not  anterior  to  the  said  debt  of  the  said 
A.  Brierley,  and  not  anterior  to  the  1st  day  of  September 
1841, — and  not  in  respect  of  any  other  part  of  their 
said  debt.  But  this  Order  is  to  be  without  prejudice 
to  the  right  of  proof  (if  any)  of  the  petitioners  finr  any 
other  or  larger  sum  of  money,  and  also  without  preju- 
dice to  the  right,  if  any,  of  the  bankrupt  Charles  Motr 
tram  to  dispute  or  question  the  validity  of  the  said  fiat. 


Ex  parte  Thomas  Ovinoton  Harrison  and  Johk 
Cropton. — In  the  matter  of  Thomas  Gales,  Wa- 
LTAM  John  Guest,  John  Forster  Naisby,  and 
Matthew  Kirtley. 


Uneoln^t  Inn, 
JuUf  28  if  29. 

A.  agreed  to      XHIS  was  the  petition  of  creditors  claiming  to  prove  for 

sell  to  B.  for 

4000/.  a  ship     a  balance  of  1166/.,  under  the  following  circumstances. 

employed  on  a 

diiunt  voyage,  when  she  should  arrive  at  her  port  of  discharge  in  the  United  Kingdom ;  and 
B.  agreedi  within  one  month  after  her  arrival,  or  within  such  further  time  as  should  be  neces- 
sary for  effecting  the  repairs  and  discharging  the  cargo,  on  the  execution  of  a  bill  of  sale  of 
the  vesiel,  to  deliver  to  A.  two  promissory  notes  for  the  amount  of  the  purchase-money  ;  in 
default  of  which,  A.  might  sell  the  ship,  and  keep  the  proceeds  in  part  of  the  purchase- 
money,  B,  undertaking  to  pay  to  A,  any  deficiency,  within  one  calendar  month  after  such 
sale  ;  and  in  case  the  vessel  should  be  lost,  the  agreement  was  to  be  void.  On  the  27th 
March  the  ship  arrived,  before  which  time  B.  became  bankrupt.  On  the  31st  March  A,  gave 
notice  of  her  arrival  to  the  assignees,  who  declined  to  complete  the  contract ;  and  A.  sold 
the  ship  for  28331.  H$ld,  that  this  agreement  amounted  to  a  contract  on  the  part  of  B.  to 
pay  a  certain  sum  on  a  contingency,  liable  to  be  reduced  on  another  contineency ;  and  that 
A.  could  prove  for  the  balance  of  the  4000/.|  alter  deducting  the  amount  of  Ike  pnoeeds  of 
the  sale  or  the  ship. 
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By  articles  of  agreement  dated  the  11th  January  1840,  184d. 
and  made  between  T.  O.  Harrison  of  the  one  part«  and  ^^  ^^ 
the  bankrupt,  Thomas  Gales,  of  the  other  part,  reciting  ^^JnotSJr 
that  the  said  T.  O.  Harrison^  who  was  then  the  owner 
of  the  vessel  called  the  Salsette,  of  the  port  of  London, 
then  or  late  on  her  passage  from  Port  Louis  in  the 
Mauritius  bound  to  New  York  in  North  America,  or 
engaged  in  the  Indian  Seas  or  elsewhere,  as  the  case 
might  be,  it  was  witnessed,  that  the  said  T.  O.  Harrison 
did  thereby  agree  to  sell  to  the  said  Thomas  Gales,  and 
the  said  Thomas  Gales  did  thereby  agree  to  purchase 
of  the  smd  T.  O.  Harrison,  the  said  vessel  with  her 
appurtenances,  when  she  should  arrive  at  her  port  of  dis* 
charge  in  the  United  Kingdom  of  Great  Britain^  Ireland 
and  Scotland,  for  the  sum  of  40002.,  to  be  paid  at  the 
times  and  in  manner  thereinafter  mentioned ;  the  said 
ihip  or  vessel  to  be  delivered  to  the  said  Thomas 
Gales  or  his  assigns,  at  the  costs  and  expenses  of  the 
ttud  T  O.  Harrison,  or  his  underwriters,  protected 
from  and  against  all  such  average  damage  or  loss  by 
perils  of  the  sea,  fire  or  other  perils,  as  were  then  in- 
mied  against  by  the  said  T  O.  Harrison,  and  recover- 
able from  the  underwriters  of  and  upon  the  said  vessel, 
within  one  calendar  month  after  she  should  so  arrive  in 
the  united  kingdom  as  aforesaid,  or  within  such  further 
time  as  from  the  expiration  of  the  said  month  should  be 
necessary  for  repairing  such  average  damage  or  loss  and 
discharging  her  cargo.  And  for  the  consideration  afore- 
said, the  said  Thomas  Gales  did  thereby  agree  with  the 
iaid  T  O.  Harrison,  his  executors,  administrators  and 
assigns,  that  he,  the  said  Thomas  Gales,  would,  within 
one  month  after  the  arrival  of  the  said  vessel  in  the 
united  kingdom,  or  within  such  further  time  as  should 
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1843.        be  reasonably  necessary  for  effecting  the  repairs  and  dis- 

^""^       charge  of  her  cargo  as  aforesaid^  in  case  the  same  should 

Harrison      be  made,  and  on  the  execution  of  a  bill  or  bills  of  sale  of 

auu  another. 

the  said  vessel  by  the  said  ST.  O.  Harrison^  or  his  as- 
signSi  or  attorney  or  attornies  thereunto  lawfully  autho- 
rized, or  his  executors,  or  administrators,  to  the  sud 
Thomas  Gales,  his  executors,  administrators  or  assigns, 
or  as  he  or  they  should  direct,  in  case  the  same  should 
be  required,  and  duly  tendered  for  execution  by  him  or 
them,  deliver  to  the  said  7.  O.  Harrison^  his   attor- 
ney or   attornies,    agent  or   agents,   for  this    purpose 
authorized,   or  his  or  their  executors,   administrators 
or  assigns,  joint  and  several  promissory  notes   of  the 
said  Thomas  Gales,  or  such  other  person  and  persons,  as 
the  said  T.  O.  Harrison,  or  his  attorney  or  attornies, 
agent  or  agents,  executors  or  administrators,  should 
approve,  payable  at  some  banking  house  in  London  to 
the  said  T.  O.  Harrison,  his  executors  or  administrators, 
or  his  or  their  order,  or  as  he  or  they  should  direct, 
authorize,  or  require ;  the  one  of  such  notes  being  for  the 
sum  of  2000/.,  payable  on  the  lOth  October  then  next, 
and  the  other  of  such  notes  being  payable  on  the  10th 
January  then  next  for  the  further  sum  of  SOOO/. ;  but  that 
in  case  the  said  Thomas  Gales  should  omit  to  deliver  to 
the  said  T  O.  Harrison,  his  attorney  or  attornies,  agent 
or  agents,  for  that  purpose  authorized,  or  his  or  their 
executors,   administrators  or  assigns,  within  the  time 
aforesaid,  the  said  promissory  notes,  it  should  be  lawful 
for  the  said  T.  O.  Harrison,  his  executors,  administrators 
or  assigns,  to  sell  and  dispose  of  the  said  ship  or  vessel, 
with  all  her  materials  and  appurtenances,  by  public  auc- 
tion or  private  contract,  for  the  best  price  or  sum  of 
money  that  could  be  reasonably  gotten  for  the  same,  and 
to  receive  and  keep  such  sum,  in  part  payment  of  the 
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costs  and  expenses  incident  to  such  sale^  and  subject  1843. 
thereto,  in  payment  of  the  said  purchase  money,  so  far  as  j,^  ^  - 
the  same  would  thereto  extend ;  and  that  the  said  Thomas  Harrison 
Gales,  his  executors  or  administrators,  would  pay  or 
cause  to  be  paid  unto  the  said  T.  O,  Harrison,  his  exe* 
cutors  or  administrators,  within  one  calendar  month  after 
such  sale,  so  much  money  as  should  be  necessary  for 
making  up  and  paying  the  full  sum  of  4000/. ;  and  that, 
upon  such  sale  or  sales  of  the  said  vessel,  the  same  should 
be  deemed  to  be  with  the  privity  of  the  said  Thomcu 
GaIes,Andin  discharge  of  the  obligation  on  the  part  of  the 
sud  T*  O,  Harrison,  his  executors  or  administrators,  to 
convey  the  same  to  the  said  Thomas  Gales,  his  executors 
or  administrators,  as  thereinbefore  mentioned.  And  for 
the  considerations  aforesaid,  the  said  71 0.  Harrison,  did 
thereby,  for  himself,  his  executors  and  administrators, 
promise  and  agree  with  the  said  l^homas  Gales,  his  exe- 
cutors, administrators  and  assigns,  that,  on  the  delivery 
to  the  said  T.  O.  Harrison,  his  executors  or  adminis- 
trators,  or  his  or  their  attorney  or  attornies,  agent  or 
agents,  of  such  two  promissory  notes  as  aforesaid,  within 
the  time  thereinbefore  mentioned  for  that  purpose,  he, 
the  said  T  O.  Harrison,  his  executors,  administrators  or 
assigns,  would,  at  the  expense  of  the  said  Thomas  Gales, 
his  executors  or  administrators,  within  one  calendar 
month,  or  such  further  time  as  thereinbefore  mentioned, 
after  the  arrival  of  the  said  vessel  at  the  port  of  dis- 
charge in  the  united  kingdom,  well  and  truly  convey  the 
said  vessel,  with  the  appurtenances  thereto  belonging, 
onto  the  said  Thomas  Gales,  his  administrators  or  as- 
signs, and  as  he  or  they  should  direct ;  and  also  would, 
within  the  time  aforesaid,  repair  or  cause  to  be  repaired 
all  such  loss  or  damage  by  perils  of  the  sea  or  other 
perils  as  were  then  insured  against  and  recoverable  by 
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1848.  the  said  T.  O.  Harrison,  or  his  assigns,  from  the  UDde^ 
^^^^  writers  of  and  upon  the  said  vessel.  Provided  that 
HAaftnoH  nothing  therein  contained  should  prevent  the  said  T.  0. 
Harrison  from  receiving  all  benefit  or  advantage  to  be 
derived  from  the  use  and  navigation  of  the  said  vessel 
until  her  arrival  in  the  aforesaid  kingdom,  in  the  ordi* 
nary  course  of  the  employ  of  a  vessel  of  her  description ; 
and  that  in  case  she  should  be  lost,  and  thereby  pre- 
vented arriving  in  the  said  united  kingdom,  that  agree- 
ment should  be  void.  And  for  the  performance  of  the  said 
agreement  on  the  respective  parts  of  the  parties  thereto, 
each  of  them  thereby  bound  himself,  his  executors  and 
administrators,  unto  the  other  of  them,  his  executors, 
administrators  and  assigns,  in  the  penal  sum  of  SOOOL 

In  February  184@  T.  O.  Harrison,  being  about  to  ssil 
for  India,  executed  a  certain  indenture  dated  the  Ist 
February  184S,  whereby  he  assigned  to  the  petitioners 
all  his  interest  in  the  above-mentioned  vessel,  called  the 
SsUsetie,  upon  trust  to  fulfil  all  the  stipulations  entered 
into  by  him  in  the  above  articles  of  agreement.  And  by 
a  power  of  attorney,  dated  the  3rd  February  184S,  he 
appointed  the  petitioners  jointly  and  severally  his  attor- 
nies  to  execute  a  proper  bill  of  sale  of  the  ship  to  the 
bankrupt  Thomas  Gales,  and  in  all  other  respects  to 
act  as  his  attornies  in  the  performance  and  execution  of 
all  matters  contained  in  the  above  agreement. 

On  the  iJSth  February  184^  a  joint  fiat  issued  against 
Thomas  Chiles,  and  the  other  bankrupts  above^namedy 
trading  under  the  firm  of  Thomas  Oales  &  Co. 

On  the  S7th  March  184^  the  vessel  arrived  in  the 
port  of  London ;  and  on  the  31st  March  IMZ  notice  of 
her  arrival  was  given  by  the  solicitor  of  the  petitioned  to 
the  bankrupt  Oales,  and  the  assignees  of  his  separate 
estate,  who  declined  to  complete  the  contnct  on  die 
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port  of  the  bankrupt  Oales;  and  on  the  9th  May  fol-        1^^^- 
lowing  a  further  notice  was  given,  that  the  petitioners       £z  parte 
were  ready  to  perform  the  contract  on  the  part  of  the    aSTaaoSScr. 
said  T.  O.  Harrison. 

On  the  S4th  of  May  1840  the  ship  was  put  up  to  sale 
by  auction,  but  not  then  sold ;  but  the  petitioners  after- 
wards sold  her  by  private  contract  for  the  sum  of  SSSSl 
l(k.8d. 

On  the  6th  February  1843  the  petitioners  applied  to 
proTe  against  the  separate  estate  of  Gales  for  the  sum 
of  1166^  9s.  4id.y  being  the  balance  due  to  T.  O.  Har- 
risen  upon  the  above  contract,  after  deducting  from  the 
4000Z.  the  sum  of  2S38L  10s.  Sd.,  for  the  net  proceeds 
received  by  them  from  the  sale  of  the  ship ;  but  the  Com- 
missioner rejected  the  proof. 

Mr.  Bacon,  in  support  of  the  petition.  As  this  appli-* 
cation  is  to  be  oppose.d>  on  the  ground  that  the  claim  of 
die  petitioners  is  merely  for  contingent  damages,  the 
amount  of  which  cannot  be  settled  without  the  interven- 
tion of  a  jury, — and  as  some  cases  may  be  cited  by  the 
other  side  in  support  of  that  proposition,  it  will  be 
proper  to  show  in  what  respect  those  cases  differ  from 
the  present.  It  is  true,  that  in  Boorman  v.  Nash  (a), 
where  a  person,  who  had  contracted  for  a  certain  quantity 
of  oil,  to  be  delivered  to  him  at  a  future  day  at  a  certain 
price,  became  bankrupt  before  that  day  arrived,  it  was 
held,  that  the  vendor  could  not  prove  the  amount  of  the 
price  under  the  commission.  But  the  grounds  on  which 
that  case  was  decided  are  clearly  stated  in  Lord  Tenter- 
daCs  judgment,  namely,  that,  at  the  time  when  the 
commission  issued,  it  was  uncertain  not  only  what 
amount  of  damage,  but  whether  any  damage  would  be 

(a)  9  B.  &  C.  145. 
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1843.        sustained ;  for  the  amount  of  the  damage  could  only  be 
-1*^'^       ascertained  by  the  state  of  the  market  at  a  future  day, 

Ez  pvte 

Harrison      that  IS,  by  the  difference  between  the  price  which  the 
and  Rootber. 

defendant  contracted  to  pay,  and  that  which  could  only 

be  obtained  for  the  oil  on  the  days  when  the  contract 
ought  to  have  been  completed.  The  subsequent  case  of 
Chreen  v.  JBickneU(a)  was,  like  the  one  just  cited,  also  a 
contract  to  purchase  oil  by  a  party  who  afterwards  be- 
came bankrupt ;  and  the  only  distinction  drawn  by  Lord 
Denman  in  his  judgment  between  the  two  cases  is,  that 
in  Boarman  v.  Nashf  the  breach  of  contract  by  the 
bankrupt  did  not  take  place  until  after  the  bankruptcy, 
while  in  the  case  last  cited  it  took  place  before ;  but  the 
intervention  of  a  jury  was  held  equally  necessary  for  the 
ascertainment  of  the  claim ;  as  every  one  of  the  data, 
which  formed  the  basis  of  the  calculation,  might  be 
denied  and  disputed,  and  was  the  subject  of  opinion, 
rather  than  direct  decision  of  facts.  But  the  case  of 
£x  parte  Moffatt  (b),  which  was  decided  by  the  Court 
of  Review,  and  afterwards  confirmed  on  appeal  by  the 
Lord  Chancellor,  is  much  more  like  the  present  case- 
There  the  bankrupt  had  agreed  to  purchase  a  quantity 
of  tea,  the  time  for  payment  of  which  did  not  occur  until 
after  his  bankruptcy.  It  appeared  that,  by  the  custom  of 
the  tea  trade,  when  teas  were  sold  at  a  given  prompt,  or 
future  day  of  payment,  the  buyer  paid  a  deposit  as  part 
of  the  purchase  money,  and  the  vendor  retained  the  teas, 
or  the  warrants  representing  them,  until  the  day  of 
prompt,  when,  if  he  failed  to  pay  the  balance  of  the 
purchase  money,  the  vendor  was  at  liberty  to  resell  the 
teas,  and  to  charge  the  purchaser  with  any  deficiency, 
together  with  interest  from  the  prompt  day ;  and  it  was 
held,  that,  as  the  assignees  had  refused  to  take  the  teas, 

(a)  8  Ado],  &  £.  701.  (6)  1  MonU  Deac  &  D.  282;  2  Id.  170. 
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or  pay  the  balance  of  the  purchase  money^  the  vendor        1843. 
might  resell   them,  and  prove  for  the  amount  of  the       Ez  parte 
deficiency.    And  virhen  the  case  came  before  the  Lord    g^j  "^oAw 
Chancellor,  on  appeal,  his  Lordship  also  held,  that  the 
claim   of   the    vendors    constituted,    not    unliquidated 
dam&ges,  but  a  proveable  debt.    Now,  the  intervention 
of  a  jury,  which  will  no  doubt  be  much  relied  upon  in 
the  present  case,  was  quite  as  necessary  in  that,  for 
the  ascertainment  of  the  damages.    The  special  contract 
between  the  parties  in  this  case  takes  the  place  of  the 
custom  of  the  trade  in  Ex  parte  Moffatt,  and  enables 
the  Court  to  determine  the  amount  of  the  damages,  with* 
out  any  intervention  of  a  jury. 

Mr.  «/•  Russell,  contra.  The  case  of  JSx  parte 
Moffatt  proceeded  on  the  ground  that  there  was  no 
breach  of  contract,  and  that  the  bankrupt  had  accepted 
the  teas,  and  that  there  was  a  new  contract  between  the 
parties;  on  that  ground  alone  the  case  was^  decided, 
[The  Chief  Judge.  In  Moffatt's  case,  the  goods  had 
never  left  the  possession  of  the  vendor.]  The  Lord 
Chancellor  in  that  case  says,  'Mt  is  not  necessary  that 
there  should  be  an  actual  transportation  of  the  goods, 
to  constitute  an  acceptance ;  and  the  fact  of  the  goods 
being  left,  as  stated  in  this  case,  amounts  not  only  to  an 
acceptance,  but  to  a  new  contract  by  way  of  pledge. 
The  transaction  being,  therefore,  according  to  the  terms 
of  the  special  case,  a  purchase,  and  the  bankrupt  be- 
coming the  owner  of  the  teas,  and  the  vendor  the  owner 
of  the  money,  there  was  no  difficulty  in  ascertaining  the 
debt ;  and  all  that  remained  to  be  ascertained,  was  what 
usually  remains  to  be  ascertained  where  there  is  a  pledge, 
namely,  the  amount  of  the  reduction  to  be  made  in  respect 
of  the  security."    The  decision  there  depended  entirely 
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1845.  on  the  facts,  that  the  bankrupt  had  accepted  the  teas, 
£z  parte  ^^^  ^^^^  ^^  ^^  ^^^  owner  of  the  teas.  Now,  in  the 
^n^SHt.  F^^^^^  <^^®#  if  no  bankruptcy  had  taken  pkce,  it  is 
uncertain  whether  any  claim  could  arise.  Moreover,  the 
agreement  to  sell  the  ship  can  have  no  operation  in 
law;  for  it  does  not  recite  the  certificate  of  registry.*  By 
3  &  4  Will.  4.  c.  65.  s.  31.,  it  is  declared,  that  where  the 
property  in  any  ship  shall  be  sold,  it  must  be  transferred 
by  bill  of  sale,  containing  a  recital  of  the  certificate  of 
registry;  otherwise  the  transfer  shall  be  of  no  effect 

Vice-Chancellor  Knioht  Bruce,  C.J. — That  point 
has  already  struck  me  as  being  of  some  importance  in 
his  case;  and,  as  the  determination  of  it  may  render  the 
other  question  unnecessary,  I  should  wish  it  to  be  argued 
*first.  The  further  hearing  of  the  case,  therefore,  had 
better  stand  over  till  to-morrow,  to  enable  Mr.  Bcuxm  to 
prepare  himself  on  that  question. 

July  39.  Mr.  Bacon.    There  is  a  great  difference  between  the 

wording  of  the  last  Register  Act  on  this  subject,  and  the 
former  act  of  34  Oeo»  3.  c.  68.  s.  14.,  which  declared 
not  only,  that  no  actual  transfer  of  the  property  in 
any  ship  should  be  valid  or  effectual,  unless  it  recited 
the  certificate  of  registry,  but  also  that  no  contract  or 
agreement  for  transfer  should  be  valid,  unless  it  contained 
such  recital.  But  by  the  subsequent  act  of  6  Geo.  4. 
c.  110.  8.  31.,  and  the  3  &  4  WiU.  4.  c.  55.  s.  81.,  the 
necessity  of  reciting  the  certificate  of  registry  only  arises, 
where  there  is  an  actual  transfer  of  the  ship ;  for  it  is 
provided,  that  where  the  ship  ^'  shall  be  sold,''  only,  die 
same  shall  be  transferred  by  bill  of  sale,  or  other  instru- 
ment in  writing,  containing  a  recital  of  the  certificate  of 


CASES  IN  BANKRUPTCY.  869 

registry,  or  the  principal  contents  thereof.  And  in  Abbott  1849. 
on  Shipping  (a),  the  same  distinction  is  noticed  between  £x  pane 
this  and  the  former  enactments;  for  it  is  there  said,  an/!^^, 
that  a  recital  of  the  certificate  of  registry  is  not  now 
aiade  necessary  to  the  validity  of  an  executory  contract 
or  agreement  for  the  transfer  of  the  ship,  as  was  ex- 
pressly required  by  the  34  Geo.  S.  c  68.  s.  14.  And  it  is 
further  observed  by  the  author  (b)  that,  by  the  6  Creo.  4. 
c.  1 10.,  it  was  sufficient  to  recite  even  in  the  bill  of  sale 
the  principal  contents  of  the  certificate  of  registry,  and 
that  the  instrument  was  not  to  be  deemed  void  for  any 
error  in  the  recital,  if  the  identity  of  the  ship  therein 
intended  be  effectually  proved  thereby.  [The  Chief 
Judgt.  The  agreement  here  mentions  the  ship  with 
sufficient  particularity,  though  it  does  not  notice  at  all 
the  certificate  of  registry.]  The  epactment  of  the  last 
Register  Act,  the  S  &  4  WiU.  4.  c.  55.  s.  SI.,  is  in  the 
same  words  as  that  of  the  6  Geo.  4.  c.  110;  for  it  is 
enacted  "  that  where  and  so  often  as  the  property  in  any 
ship  or  vessel,  belonging  to  any  of  his  Majesty's  subjects, 
shall,  afbr  r^stry  thereof,  be  sold  to  any  other  or  others 
of  his  Majesty's  subjects,  the  same  shall  be  transferred 
by  bill  of  sale  or  other  instrument  in  writing,  containing 
a  recital  of  the  certificate  of  registry  of  such  ship  ot 
vessel^  or  the  principal  contents  thereof;  otherwise  such 
transfer  shall  not  be  valid  or  effisctual,  &c."  Therefore, 
as  the  words  in  the  last  act  do  not  notice  any  agreement 
for  transfer,  and  the  learned  text  writer  gives  it  as  his 
oj^nion,  that  the  words  in  the  previous  statute  of  the 
84  Geo.  3.  c*  68.  were  purposely  omitted  in  the  subse- 
qpwnt  act,  we  submit,  that  the  certificate  of  registry  need 
not  now  be  recited  in  a  mere  agreement  to  transfer. 

(a)  Fags  60»  M  sditioo;  (b)  Id.  page  61. 
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1843.  Vice-Chancellor  Knight  Bruce^  C.J. — I  think 

Ex  parte       ^^'^  point  18  proper  to  be  decided  by  a  court  of  law,  if 

^"*'*^     the  assignees  wish  it ;  and  if  so,  then  I  think  the  other 

point,  first  dwelt  upon  in  the  argument,  may  be  disposed 

of  now,  and  shall  be,  therefore,  glad  to  hear  Mr.  Rus$M 

further  upon  that  question. 

Mr.  MusselL  The  vendor  in  this  case  might  haye 
sold  the  ship,  without  any  agreement  for  that  purpose ; 
but  his  claim  for  any  damage  arising  from  the  breach  of 
contract  could  only  be  for  unliquidated  damages ;  Mac- 
lean V.  Dunn  (a).  It  is  true,  that  the  deficiency  arising 
from  the  proceeds  of  the  sale  of  the  ship  would  be  the 
proper  measure  of  damages ;  but,  at  the  time  of  the  bank- 
ruptcy, it  was  not  known  whether  any  sum  would  be  due 
to  the  vendor;  for.it  could  not  be  then  ascertained, 
whether  he  would  have  a  right  to  make  any  claim 
against  the  bankrupt.  In  Boorman  v.  Nash  (b),  where 
the  bankrupt  had  contracted  for  a  certain  quantity  of 
oil,  to  be  delivered  to  htm  at  a  future  day,  and  where 
the  price  could  be  fixed  with  greater  certainty  than  in 
this  case,  it  was  held  that  there  was  no  debt.  You  must 
show  that  there  was  some  debt,  or  you  cannot  put  any 
value  upon  it.  Here  the  sum  was  not  so  fixed,  as  in 
Boorman  v.  Nash;  for  the  sale  of  the  ship  might  be  de- 
layed to  an  uncertain  period,  depending  as  it  did  upon 
two  contingencies,  the  arrival  of  the  ship  at  an  English 
port,  and  the  delivery  by  the  bankrupt  of  the  promissory 
notes.  [The  Chief  Judge,  In  Boorman  y,  Nash  there 
were  no  specified  goods,  which  were  the  subject  of  the 
contract]    The  quantity  of  the  oil  was  specified,  as  well 

(a)  4  BiDg.  722. 

(6)  9  B.  &  C.  1 46.    And  see  note  to  Ex  parte  Simpstm,  3  Deac.  &  C.  802« 
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as  the  price ;  and  yet  it  was  held,  that  when  the  commis-        18^^* 


Bion  issued,  it  was  uncertain  not  only  what  amount  of  £x  parte 
damage,  but  whether  any  damage  would  be  sustained,  and  anotber. 
The  argument  of  Mr.  Baron  AUersan  (as  counsel  in 
that  case)  applies  to  the  present,  where  he  says,  that, 
''as  to  the  proof  after  the  happening  of  the  contingency, 
that  merely  applies  to  such  debts,  payable  on  a  contin- 
gency, as  are  mentioned  in  the  first  branch  of  the  section 
of  the  statute,  and  not  to  a  case  where  it  is  uncertain 
whether  any  damage  will  ever  be  sustained."  Ghreen  v. 
BiekneU(a)  is  even  a  stronger  case  in  &vour  of  the 
position  contended  for ;  for  there  the  claim  of  the  vendor 
could  be  measured  by  the  difference  between  the  con- 
tract and  the  market  price,  at  the  time  when  the  bank- 
rupt should  have  fulfilled  his  contract.  How  could  the 
petitioners  in  the  present  case,  at  the  time  of  the  bank- 
ruptcy, predicate  that  any  sum  would  ever  be  due  to 
them? 

Vice-chancellor  Knight  Bruce,  C.  J.— I  am  of 
opinion,  that  an  action  of  debt  could  be  maintained  on 
this  contract,  which  was  to  pay  a  certain  specified  sum, 
subject  to  an  uncertain  reduction,  depending  upon  the 
amount  of  the  proceeds  of  the  sale  of  the  ship.  In  the 
present  case,  a  man,  for  a  valuable  consideration,  con- 
tracts to  pay  a  certain  sum  of  4000/.  on  a  contingency, 
Uable  to  be  reduced  on  another  contingency.  The  party 
becomes  bankrupt.  The  first  contingency,  on  which  de- 
pended the  payment  of  the  specified  sum,  happens  afier 
the  bankruptcy,  and  then  the  contingency  for  the  re- 
duction of  the  sum.  And  the  question  now  is,  whether 
the  petitioners,  with  whom  the  bankrupt  so  contracted, 
cannot  prove  for  the  balance  due  to  them.     I  think  that 

(a)  8  Adol.&E.701. 
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1843.  tbe  petitioners  have  a  right  to  prove  for  such  balance; 
Ez  parte  ^^®  amount  of  which,  it  appears,  is  not  in  dispute  between 
■^^tmother.  *^®  parties.  Upon  the  question  as  to  the  invalidity  of  the 
contracti  by  the  omission  to  recite  the  certificate  of  regis- 
try in  the  agreement,  I  give  no  opinion.  It  seems  to  me 
a  fit  point  for  the  decision  of  a  Court  of  law ;  and  if  the 
assignees  like  to  try  the  legal  question,  they  are  at  liberty 
to  do  so,  by  bringing  an  action,  if  they  shall  be  so  advised. 
They  had  therefore  better  consider  the  matter,  and 
decide  whether  they  will  take  that  course,  or  go  to  the 
Lord  Chancellor  on  a  special  case.  Unless  an  action  is 
asked  for,  I  shall  direct  a  proof  for  the  1 1002. 

Augutts.  Mr.  Russell  now  intimated  to  the  Court  that  the 

assignees  declined  trying  the  question  at  law. 

The  Chief  Judge  therefore  made  the  Order  as  above, 
but  directed  that  there  should  be  no  costs  on  either  side, 
as  the  petition  was  substantially  an  appeal  from  the  de- 
cision of  the  Commissioner. 


Lmcol  'i  Inn     ^*  P^^'^  CURLEWIS. — In  thc  matter  of  CURLEWIS.' 
July  31. 

Qujtn,  whether  In  this  case  an  Order  had  been  made  by  the  late  Sir 

a  Commisnoner  * 

of  the  Court  of   J.  Cross,  referring  it  to  the  Commissioner,  Mr.  Fane,  to 

Bankruptcy  is 

bound  to  obey     take  an  account  between  the  petitioning  creditor  and  the 

an  Order  of 

reference  of       bankrupt,  for  the  purpose  of  ascertaining  whether  there 

the  Court  of 

Review.   But    was  a  sufficient  debt  to  sustain  the  fiat.     Upon  this  re- 
^^xruBiake.      ference  the  Commissioner  declined  to  act ;  and,  upon  a 

subsequent  application  to  the  Court  it  was,  without  the 
express  consent  of  both  parties,  referred  to  the  registrar^ 
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who  bad  accordingly  entered  on  the  inquiry,  and  had        1843. 
reported  that  there  was  not  a  sufficient  debt.  Ex  ptrte 

CuBLBWIt. 

Mr.  J.  Rtissell,  and  Mr.  Beale^  in  support  of  the  pe- 
tition, now  applied  that  the  fiat  might  be  annulled,  in 
pursuance  of  the  registrar's  report. 

Vice-Chancellor  Knight  Bruce,  C.  J. — Is  there 
any  authority  for  sending  a  reference  of  this  nature  to 
any  person  except  the  Commissioner?  The  objection 
may  be  fatal  to  the  whole  proceedings ;  but  if  it  be  so, 
I  cannot  help  it,  as  I  am  bound  to  administer  the  law ; 
and  if  this  duty  does  not  in  truth  belong  to  the  office  of 
Commissioner,  the  legislature  must  probably  interfere, 
and  make  some  provision  for  its  performance.  It  appears 
to  me,  that  this  Court  has  no  right  to  call  upon  the 
registrar  to  do  what  does  not  belong  to  his  functions.  If 
requisite,  the  parties  must  take  the  opinion  of  the  Lord 
Chancellor  on  the  case;  for  I  can  only  say,  that,  if  the 
duties  to  be  performed  on  any  Order  of  reference  from 
this  Court  are  to  be  declared  to  be  the  exclusive  duties  of 
the  registrar,  it  must  be  so  declared  by  the  Lord  Chan- 
cellor, and  not  by  me. 

After  a  short  statement  of  facts  at  the  bar,  it  appeared 
that,  subsequently  to  the  second  reference,  an  application 
to  the  Court  had  been  made  by  the  respondent  in  the 
matter  of  the  reference. 

His  Honour  then  observed,  that,  possibly,  that  appli- 
cation might  be  taken  to  amount  to  a  consent  to  refer 
the  matter  to  the  registrar.  My  attention  has  been 
called  to  the  6th  section  of  the  3  &  4  WiU.  4.  c.  47.,  by 
which  it  is  declared  to  be  lawful  for  the  Court  of  Review 
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1843.  to  direct  any  one  or  more  of  the  registrarsi  or  deputy 
Ex  parte  registrars,  to  attend  any  one  of  the  judges  of  the  Court 
CwHLkww.  jjj  ^j^g  discharge  of  their  duties  under  that  act,  and  to 
give  such  attendance  and  perform  meh  duties  (a),  as  the 
Court  of  Review  may,  by  any  Order,  direct.  This  clause 
may,  possibly,  have  been  thought  sufficient  authority  for 
a  reference  to  the  registrar.  As  the  present  case,  bow- 
ever,  shows  something  equivalent  to  a  consent,  and  the 
registrar  has  gone  into  the  whole  of  the  matter,  I  think 
it  is  right,  on  the  production  of  an  affidavit  of  service  of 
notice  of  this  application,  to  direct  the  fiat  to  be  annulled, 
at  the  costs  of  the  petitioning  creditor.  (A) 

(a)  The  above  words  in  italics  seem  to  limit  the  power  of  the  Court  of 
Review  to  direct  the  registrar  to  perform  any  fresh  daties,  except  those 
speoified  by  that  actj  which  was  passed  Ibr  the  express  purpose  of  eaaUiiq; 
some  0De»  or  more,  of  the  judges  of  the  Court  of  Review  to  discharge  part 
of  the  dutin  vested  in  the  Cimmiuiofurt  of  ths  Jmoivent  Court,  The  first 
six  sections  of  the  act  rehite  to  those  duties  alooe ;  and  the  Stb,  which  iss- 
poses  a  new  duty  upon  the  registrar,  confines  that  duty  to  the  taxation  of 
costs,  which,  by  the  1  &  2  WUL  4.  c.  56.  s.  5.,  vrere  directed  to  be  taxed  by 
a  Master  in  Chancery.^— £.  R.  D. 

(6)  See  Ex  parte  Bradttock,  2  Moot.  £(  A.  593  ^  1  Deac.  691.  Ex  ptrU 
Bolfe,  3  Mont.  &  A.  305 ;  2  Deac.  421. 


Ex  parte  Robert  Burton  and  others. — In  the  mat- 
ter of  Anthony  George  Wright  Biddulph, 
John  Wright,  Henry  Robinson,  and  Edmund 

Lincoln  t  Inn,  WiLLIAM  J ERN INGHAM,  bankrupts. 

JulyZl.    ' 

A  trustee  un-      X  HIS  was  a  petition  by  the  executors  of  a  surviving 

der  a  will  per-  /»        i  i        #.  .  i 

mits  the  trust     trustee  lor  the  sale  of  a  security,  and  to  prove  against 

fund,  as  the 

monies  are  from  time  to  time  realised,  to  be  paid  into  the  hsnds  of  certain  bankers,  who  have 
knowledge  of  the  trusts.  One  of  the  partners,  without  the  assent  of  the  trustee,  deals  with  a 
portion  of  the  fund,  by  investing  it  on  mortgage.  Held,  that  the  bankers  were  not  jointly  and 
separately  liable  in  the  chacacter  of  trustees,  but  that  they  only  incurred  a  liability  as  between 
banker  and  customer ;  and  that,  on  the  bankruptcy  of  the  bankers,  the  tiustee  could  only 
prove  against  their  joint  eytate,  for  such  balaace  as  was  ta  their  hands  at  the  time  of  Uie  bank- 
ruptcy. 

Semble,  that  the  sum  laid  out  on  mortgage  must  be  considered  as  in  their  hands  at  the  time 
of  the  bankruptcy ;  although  the  mortgage  itself  might  enure  for  the  benefit  of  the  csttiii  fut 
truit* 
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the  joint  and  separate  estates  of  the  bankrupts  for  any       184*3. 
deficiency.  j.^  p^^e 

The  petition  stated,  that,  by  the  last  will  of  Anthony     J^^l^,^ 
Wright y  bearing  date  the   13th  August  1785,  he  ap- 
pointed his  two  brothers,  FraTids  Wright  and  Thomas 
Wright^  and  Edmond  Phwden,  and  Michael  Blount^ 
all  of  whom  were  severally  since  deceased,  his  sole  exe« 
cotors.     And,  after  bequeathing  divers  specific  and  pe- 
cuniary legacies,  the  testator  gave  and  bequeathed  all 
the  rest,  residue  and  remainder  of  his  personal  estate, 
whatsoever  and  wheresoever,  unto  the  said  F.  Wright^ 
T.  Wright  J  JE.  Plowden,  and  M.  Blount^  their  executors, 
administrators  and  assigns,  upon  trust  to  invest  the  same 
in  manner  therein  mentioned,  upon  freehold  or  copyhold 
lands  of  inheritance  in  England.    And  he  directed,  that 
the  yearly  interest  arising  from  his  said  residuary  per- 
sonal estate,  (subject,  nevertheless,  to  the  payment  of 
certain  small  annuities  therein  mentioned,  which  had 
since,  by  the  death  of  the  several  annuitants,  ceased  to 
be  payable),  should  be  paid  and  applied  by  his  said 
tnistees  in  manner  therein  mentioned,  for  the  benefit  of 
his  then  only  son,  the  bankrupt,  Anthony  George  Wright 
Biddulph^  (then  and  therein  described  di^  Anthony  George 
Wright)^  during  his  life ;  with  remainder  to  such  son  of 
the  said  A.  6.  W.  Biddulphf  who  should  first  attain  his 
age  of  twenty-one  years ;  and  for  default  of  such  issue, 
for  the  absolute  use  and  benefit  of  such  son  of  the  said 
testator's  body  thereafter  to  be  born,  who  should  first 
attain  his  age  of  twenty-one  years ;  with  divers  limita- 
tions over  in  default  of  such  issue. 

The' testator  died  in  April  1786,  without  having  re- 
voked or  altered  his  said  will,  leaving  the  said  il.  G,  W. 
Biddtdphf  and  the  bankrupt,  John  Wright,  the  testator's 

VOL.  III.  c  c 
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1848.  only  other  son^  him  surviving.  E.  Phwden  survived 
Ez  parte  ^^^  three  other  executors ;  and  became  the  sole  surviving 
BuBTON      executor  and  trustee  of  the  will  of  the  said  A.  Wright. 

and  othen.  ^ 

The  petition  then  alleged,  that  after  the  decease  of 
the  said  A,  Wright,  up  to  the  issuing  of  the  fiat  against 
the  above  bankrupts,  a  banking  business  was  carried 
on  at  Henrietta  Street  by  divers  persons,  under  the 
style  and  firm  of  Wright  &  Co.,  and  that  during  the 
whole  of  such  period,  the  persons  from  time  to  time 
constituting  the  said  firm  continued  to  be,  and  were,  the 
bankers  of  the  executors  and  trustees  of  the  said  A. 
Wrighty  deceased,  and  as  such  bankers,  received  and 
held  such  part  of  the  residuary  estate  of  the  said  A. 
Wright  J  as  firom  time  to  time  was  reduced  into  or  con* 
sisted  of  ready  money;  and  that  the  bankers  were 
cognizant  of  the  fact,  that  the  said  monies  were  such 
trust  monies  as  aforesaid,  and  subject  to  the  trusts  of  the 
will  of  the  said  A.  Wright.  That  firom  April  18S4 
to  the  issuing  of  the  fiat,  the  said  A.G.  W.  Biddulph, 
J.  Wright,  H.  Robinson,  and  E.  W.  Jemingham,  were 
partners  in  the  said  firm  of  Wright  k  Co. 

That  in  May  1834,  the  sum  of  7000Z.,  part  of  the 
residuary  estate  of  A.  Wright,  and  which  had  thereto- 
fore been  invested  upon  a  mortgage  of  certain  fireehold 
lands  in  the  county  of  Oxford,  the  property  of  Charles 
Butler,  Esq.,  since  deceased,  was  paid  by  the  executors 
of  Charles  Butler  into  the  said  bank,  to  the  account  of 
the  executors  of  A.  Wright;  and  the  said  sum  of  7000/. 
was  thereupon  duly  received  by  the  partners  in  the  said 
firm,  and  was  entered  in  the  books  of  the  firm  on  the 
credit  side  of  an  account  kept  in  the  same  books  between 
the  executors  and  trustees  of  A.  Wright,  and  the  said 
firm  of  Wright  &  Co. ;  and  that  all  the  partners  in  the 
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firm  were  well  aware  that  the  said  sum  of  7000Z.  was       ISiS. 
subject  to  the  trusts  of  the  will  of  A,  Wright.  £2  parte 

That  on  the  8th  May  18S4,  notwithstanding  the  trusts  ^l^ 
of  the  said  will  of  A.  Wrighty  and  without  the  know- 
ledge or  consent  of  the  said  E.  Plowden,  the  bank- 
mptSy  J.  Wright  and  E.  W.  Jemingham,  with  the  full 
knowledge  and  privity  of  the  other  bankrupts,  A.O.W. 
Biddulph  and  H.  JRobinson,  took  upon  themselves  to 
lay  out  and  invest  the  said  sum  of  7000Z.,  together  vrith 
other  sums  amounting  together  to  the  sum  of  IBflOOL, 
upon  the  security  of  a  mortgage  or  charge  upon  the 
Stort  Navigation  and  Hertford  Union  Canal,  which  was 
an  insufficient  and  improper  security,  and  not  authorized 
by  the  trusts  of  the  sud  will.  That  upon  the  occasion  of 
such  advance,  a  certain  indenture,  bearing  date  the  8th 
May  ]  834,  was  made  and  executed  between  Sir  George 
Duckett,  of  John  Street,  Berkeley  Square,  in  the  county 
of  Middlesex,  baronet,  and  Dame  Isabella,  his  wife,  of 
the  one  part,  and  the  said  c7.  Wright  and  E.  W.  Jer* 
fungham,  the  said  Sir  Gr.  Duckett,  and  one  Francis 
Giles,  of  the  other  part,  whereby,  after  reciting  that  by 
certain  indentures  of  lease  and  release,  all  the  under- 
taking of  the  navigation  of  the  River  Stort,  in  the  coun- 
ties of  Hertford  and  Essex,  had  been  conveyed  and 
assigned  unto  and  to  the  use  of  or  in  trust  for  the  said 
J.  Wright,  E.  W.  Jerningham,  Sir  G.  Duciett,  and  F, 
Giles,  their  heirs,  executors,  administrators  and  assigns, 
subject  to  two  several  mortgages  thereof  made,  the  one 
to  Richard  Hanhury  Gurnet/,  Esq.  for  securing  the  sum 
of  40,000/.  with  interest  at  4  per  cent,  per  annum,  and 
the  other  to  William  Yatman,  Esq.,  for  securing  the  sum 
of  5000/.,  with  interest  at  4^  per  cent,  per  annum ;  and 

cc2 


and  others. 
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1843.        after  further  reciting  that  by  certain  other  indentures  of 
^"^       lease  and  release  all  the  undertaking,  called  the  Stort 

£z  parte 

Buhton^      and  Union  Canal,  had  been  conveyed  and  assigned  unto 
and  to  the  use  of  or  in  trust  for  the  said  J.  Wright^  E. 
fV*  Jeminffham,  Sir  G.  Duckettf  and  JP.  Giles^  their 
heirs,  executors,  administrators  and  assigns,  as  joint 
tenants,  subject  nevertheless  to  a  mortgage  thereof  to 
the  said  W.  Yatman  for  further  securing  to  him  the  said 
sum  of  5000/.,  together  with  further  sums  amounting 
therewith  to  the  sum  of  6733/.  13^.  lOe/.,  with  interest 
after  the  rate  of  4/.  10«.  per  cent,  per  annum ;  and  after 
further  reciting  that,  in  the  said  several  indentures  of 
release  thereinbefore  recited,  the  several  conveyances  so 
thereby  made  to  the  said  J.  Wrighty  £.  W.  Jerningham^ 
Sir  G.  Duckett,  and  F.  Giles^  as  aforesaid,  were  repre- 
sented to  have  been  made  in  consideration  of  certain 
sums  (amounting  together  to  the  sum  of  17,S00/.)  paid 
by  the  said  J.WHghty  E.  W,  Jernif^ham,  Sir  G.  DuchUt 
and  F,  Giles,  as  the  purchase-money  of  the  said  several 
hereditaments ;  and  that  the  said  sum  of  17,S00/.,  toge- 
ther with  a  sum  of  800/.,  which  had  been  expended  in  and 
about  the  said  several  conveyances,  making  in  the  whole 
the  sum  of  18,000/.,  had  in  fact  been  so  advanced  and 
pud  by  J.  Wright,  and  £,  W.  Jemingham,  and  the  said 
JP.  Giles,  in  the  proportions  therein  mentioned,  that  is  to 
say,  the  sum  of  3000/.,  part  of  the  said  sum  of  18,000/., 
by  the  said  F.  Giles,  upon  interest  at  the  rate  of  5  per 
cent,  per  annum,  and  the  sum  of  15,000/.,  the  residue  of 
the  said  sum  of  18,000/.,  by  the  said  J.  Wright  and  E. 
W.  Jemingham,  upon  interest  at  the  rate  of  4}  per  cent, 
per  annum.     And  after  further  reciting,  that  it  had 
been  agreed  that  F.  Giles  should  have  priority  over 
the  said  •/.  Wright  and  E.  W.  Jemingham^  in  payment 
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of  the  said  sum  and  interest;  it  was  witnessed^  that  1843. 
the  said  •/.  Wrighty  JE.  W.  Jemingham,  Sir  G.  Duckett  ^^  ^ 
and  jF.  Oiles^  their  executors,  administrators  and  assigns,  ^""1°" 
should  stand  seised  and  possessed  of  and  interested  in 
all  and  singular  the  said  several  hereditaments  and  pre- 
mises, upon  trust  from  time  to  time  to  receive  the  rates, 
tolls,  duties,  rents,  issues  and  annual  profits  arising  there- 
from, as  and  when  the  same  should  become  due  and  pay- 
able, and  to  apply  the  same,  in  the  first  place,  in  payment 
to  the  said  R.  H.  Gumey  and  W.  Yatman  respectively, 
of  the  interest  due  and  to  become  due  upon  their  said  re- 
spective mortgage  securities ;  and  in  the  next  place,  to 
pay  or  retain  to  the  said  F.  Gile$,  J.  Wright  and  E.  W. 
Jemingham  respectively,  their  respective  executors,  ad- 
ministrators or  assigns,  interest  on  the  said  several  sums 
of  3000Z.  and  15,000/.,  so  advanced  by  them  respectively 
as  aforesaid,  at  the  several  rates  of  5  per  cent,  and  4/.  lOs, 
per  cent,  per  annum,  and  according  to  the  priority  so 
agreed  on  as  aforesaid,  at  the  times  and  in  the  manner 
therein  mentioned,  and  subject  thereto  upon  certain  other 
trusts  therein  mentioned.  And  it  was  further  agreed,  that 
when  and  so  often  as  there  should  be  a  disposable  sur- 
plus of  the  said  rates,  tolls,  duties  rents  and  annual  pro- 
fits, tbe  said  J.  Wright ^  E,  W.  Jerningham,  Sir  G, 
Duckett  and  JP.  Giks^  their  heirs,  executors,  adminis- 
trators and  assigns,  should  lay  out  and  invest  the  whole 
of  such  disposable  surplus  in  their  or  his  names  or  name 
m  some  or  one  of  the  parliamentary  stocks  or  public 
funds  of  Great  Britain,  or  upon  government  or  real  se- 
curity in  England  or  Wales,  to  accumulate  at  compound 
interest,  upon  trust  to  apply  the  said  stocks,  funds  and 
securities,  and  the  accumulations  thereof,  in  the  dis- 
charge  and  liquidation  of  the  said  several  debts  of 
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1845.       40,000/.,  6800/.  (being  part  of  the  said  67«3/.  IS*.  lOA) 
Exptrtt      8000/.  and  15,000/.,  according  to  their  several  priorities. 

By  a  certain  deed-poll,  bearing  date  the  31 8t  May 
1896,  under  the  hands  and  seals  of  the  said  J.  Wright 
and  E.  W.  Jemingham,  after  reciting  the  said  last*inen- 
tioned  indenture,  and  that  the  said  J.  Wright^  E,  W. 
Jeminghamy  Sir  O.  Duckett  and  F,  Giles  had,  since 
the  execution  of  the  said  last  mentioned  indenture,  paid 
off  or  allowed  the  said  F,  Giles  to  retain  the  sum  of 
500/.  out  of  the  profits  of  the  said  canals,  in  part 
liquidation  of  the  said  sum  of  3000/.,  so  due  and  owing 
to  him,  as  in  the  same  indenture  in  that  behalf  was  men- 
tioned, whereby  the  said  sum  of  3000/.  was  reduced  to 
the  sum  of  2500/. ;  and  after  further  reciting,  that  the 
said  sum  of  15,000/.,  which  in  and  by  the  said  last-men- 
tioned indenture  was  stated  to  be  due  to  the  said  /. 
Wright  and  E.  W.  Jemingham,  was  not  in  fact  their 
own  proper  monies,  but  that  7000/.  part  thereof  belonged 
to  the  said  E,  Plowden,  A,  G.  W.  Biddulph  and  /. 
Wright y  as  trustees  and  executors  of  the  will  of  the  said 
A.  Wright^  deceased;  It  was  (among  other  things) 
WITNESSED,  and  the  said  J.  Wright  and  E.  W.  Jeming- 
ham did  thereby  jointly  and  severally  declare,  that  they 
the  said  J.  Wright  and  F.  W.  Jemingham,  and  the  sur- 
vivor of  them,  his  heirs,  executors,  administrators  and 
assigns  should  stand  and  be  possessed  of  and  interested 
in  the  said  sum  of  15,000/.  so  due  and  owing  and 
secured  to  them  under  the  trusts  of  the  said  indenture 
of  the  8th  May  1834,  and  the  interest  thereon,  as  to  the 
sum  of  7000/.  (part  of  the  said  sum  of  15,000/.)  and  the 
interest  thereof,  in  trust  for  the  said  E.  Plowden,  A.  G. 
W.  Biddulph  and  J.  Wright,  as  trustees  and  executors 
of  the  late  A,  Wright,  deceased. 
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The  petition  then  alleged,  that  the  said  sum  of  7000/.       l^^^- 
was  so  advanced  by  the  said  banking  finn ;  and  that  the      £x  parte 
indenture  of  the  8th  May  1834,  and  the  said  deed-poll     and  othen. 
«f  the  81st  May  1886,  were  respectively  made  and  exe- 
cuted, without  the  sanction  or  knowledge  of  the  said 
£•  JPlowden,  who,  at  the  date  and  execution  thereof, 
and  idso  at  the  time  when  the  said  sum  of  7000/.  was  so 
advanced  as  aforesaid,  was  the  sole  surviving  executor  of 
the  will  of  the  said  A.  Wright,  and  without  any  appli- 
cation having  been  made  to  him  on  the  subject  of  such 
advance* 

JE.  Plcwden  died  in  April  1838,  having  by  his  will 
duly  appointed  the  petitioners  to  be  his  sole  executors, 
whereby  the  petitioners  became  the  sole  legal  personal 
representatives  of  E.  Plowden,  and  of  A.  Wright,  de- 
ceased. 

On  the  17th  December  1840,  a  fiat  issued  against  the 
above  bankrupts,  at  which  time  the  sum  of  7000/.,  part 
of  the  residuary  estate  of  A.  Wright,  deceased,  was  out- 
standing upon  the  security  of  the  indenture  of  the  8th 
May  1834;  but  such  security  was  wholly  inadequate  for 
thiFt  sum,  and  there  was  no  probability  of  the  same  being 
paid. 

The  petitioners  claimed  to  have  the  7000/.,  and  such 
arrears  of  interest  as  aforesaid,  paid  to  them  as  trustees 
of  the  will  of  A.  Wright,  and  for  that  purpose  to  have 
the  several  hereditaments  comprised  in  the  said  security 
(subject  to  the  prior  charges)  sold,  and  the  produce  ap- 
plied in  payment  of  the  7000/. ;  and  they  also  claimed  to 
prove  against  the  joint  and  separate  estates  of  the  bank- 
rupts for  the  amount  of  the  balance  remaining  unsatisfied 
by  the  proceeds  of  the  sale. 

The  prayer  was,  that  it  might  be  referred  to  the  Coro^ 
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1843.  missioner  to  take  an  account  of  the  principal  money  due 
£z  parte  ^^  ^^®  petitioners,  as  trustees  of  the  will  of  A.  Wright 
aS'SSJi.  deceased,  in  respect  of  the  security  of  the  8th  May  1834 ; 
that  the  hereditaments  comprised  in  the  security  might 
be  sold,  subject  to  the  prior  charges,  and  that  the  peti- 
tioners might  be  at  liberty  to  bid  at  the  sale ;  that  the 
monies  to  arise  from  the  sale,  after  the  payment  of  the 
usual  costs,  might  be  applied  in  payment  to  the  peti* 
doners  of  what  should  be  so  found  due  to  them,  and  the 
surplus  paid  over  to  the  assignees ;  and  if  the  proceeds 
of  the  sale  should  be  insufficient  for  that  purpose,  that 
the  petitioners  might  prove  for  the  deficiency,  as  well 
against  the  joint  estate,  as  against  the  separate  estates, 
and  afterwards  elect  from  which  of  the  estates  they 
would  receive  dividends ;  and  that  it  might  be  ordered 
that  no  dividend  should  be  declared,  without  setting  apart 
so  much  as  would  be  sufficient  to  satisfy  such  dividends. 

Mr.  Bacon,  in  support  of  the  petition.  The  bankers, 
being  fixed  with  notice  of  the  trusts  of  the  will  of  A. 
Wright,  are  liable  in  all  respects,  as  trustees,  for  any 
misapplication  of  the  trust  monies ;  and  the  point  in  dis- 
pute is,  whether  the  petitioners  have  not  a  right  to  prove 
against  both  the  joint  and  the  separate  estates  for  any 
deficiency  arising  from  the  sale  of  the  security.  [The 
Chief  Judge.  Has  the  rule  been  carried  so  far,  as  to 
render  persons  jointly  and  separately  liable,  when  they 
merely  have  notice  of  the  trust?  It  seems  that  the 
bankers  in  this  case  took  upon  themselves  to  act  as  the 
agents  of  the  trust.]  The  bankers  chose  to  take  7000/* 
of  the  trust  monies,  and  deal  with  that  sum  as  their  own, 
and  then  two  years  afterwards  executed  a  deed,  calling 
themselves  executors,  when  that  was  not  the  fact.   A.  G. 
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Wright  and  J.  Wright  were  the  persons  who  took  the        184d. 
money.    The  surviving  executor  Plowden  knew  nothing      ^^    ^ 
of  the  matter.    When  the  mortgage  for  7000Z.  was  paid     ^STotbin. 
ofi)  and  the  money  was  entrusted  to  the  bankers,  they 
thought  proper  to  employ  it  as  their  own,  in  laying  it  out 
in  improper  securities.     It  is  expressly  stated  by  the 
bankrupt  A.  G.  W.  Biddulph,  in  his  affidavit,  that  the 
money  was  employed  without  the  knowledge  or  consent 
of  Plowden^  the  surviving  executor;  J.   Wright  also 
makes  a  similar  affidavit.     There  has  been  a  breach  of 
trust  by  the  bankers  for  their  own  purposes,  and  they 
are  therefore  liable  to  all  the  consequences. 

Mr.  Swanston,  for  the  assignees.  Plowden,  the  sur- 
viving trustee,  entrusted  the  bankers,  as  his  agents,  with 
large  sums  of  money  for  the  purpose  of  investment. 
That  was  the  relation  in  which  they  stood  with  each 
other.  If  the  money  had  remained  in  the  bank,  the  pe- 
titioners could  only  have  proved  against  the  joint  estate ; 
and  now  the  petitioners  take  advantage  of  the  bankers 
having  invested  the  money,  by  claiming  to  prove  against 
the  separate  estates  as  well.  There  is  no  example  of 
such  a  claim  having  been  allowed  in  bankruptcy.  This 
18  entirely  a  question  as  between  principal  and  agent. 
The  bankers  were  jointly  co-trustees  with  Plowden,  and 
not  separately  liable  for  contribution  to  their  co-trustee. 
[The  Chief  Judge.  It  has  been  decided,  that  an  assignee 
is  liable  to  his  co-assignee  for  contribution,  for  a  loss 
arising  from  a  joint  breach  of  trust  (a).J     In  Walker  v. 

(a)  Where  a  loss  to  the  baokrupt's  estate  was  brought  about  by  the  joint 
set  of  three  assignees,  and  an  Order  was  made  upon  the  three  to  make  good 
the  loss,  and  one  only  paid  the  whole  amount,— -upon  a  bill  filed  by  him 
against  the  other  two,  (although  it  appeared  that  they  had  acted  under  hi 
representation  and  advice),  contribution  was  nevertheless  enforced  against 
them  with  costs ;  Lingard  v.  Bromley,  1  Ves.  &  B.  114.  And  see  1  Deac. 
EL.  929. 
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1343.  Symand${a),  where  three  trustees  were  in^oWed  in  one 
Ex  parte  common  breach  of  trust.  Lord  Eldon  said,  only,  that  there 
a^^oi^m.  ^"^  ^  contribution  between  them.  There  is  no  prece- 
dent for  this  application.  The  petitioners  have  no  right 
to  take  the  security,  and  prove,  also ;  for  if  they  take  the 
security,  they  affirm  the  transaction.  We  submit  there* 
fore,  that  the  petitioners  should  be  put  to  their  elec- 
tion* If  they  accept  the  security,  they  cannot  prove 
i^ainst  either  of  the  estates ;  and  if  they  give  it  up, 
they  can  then  only  prove  against  the  joint  estate.  If 
any  thing  more  than  this  is  claimed  by  the  petitioners, 
the  petition  ought  to  be  dismissed*  The  principal  here 
seeks  to  charge  his  agent  with  a  breach  of  trust,  which 
was  common  to  both  principal  and  agent.  If  the  cestui 
que  trust  had  petitioned  to  charge  the  bankers  with  the 
breach  of  a  constructive  trust,  he  could  in  that  case  only 
prove  against  the  joint  estate.  In  Ex  parte  Watson  (i), 
where  one  of  several  partners  applied  trust  property,  with 
the  privity  of  the  other  partners,  to  the  purposes  of  the 
partnership,  it  was  held  that  they  held  the  money  as 
debtors  to  the  cestui  que  trusts ;  but  Lord  Eldon  grounds 
his  decision  on  a  breach  of  contract,  and  limited  the 
proof  to  the  joint  estate.  [The  Chief  Judge.  Have  you 
any  case  that  covers  the  point,  which  I  think  not  covered 
by  JEx  parte  Watson  ?]  Ex  parte  Heaton  (c)  may  per- 
haps be  thought  to  do  so.  There,  two  of  the  members 
of  a  firm,  consisting  of  three  partners,  were  trustees  of 
funds  which  they  misapplied,  by  making  use  of  them  for 
partnership  purposes ;  and  it  was  held,  that,  if  such  mis- 
application was  with  the  knowledge  of  the  other  member 
of  the  &rm,  the  cestui  que  trusts  might  prove  against  thd 

(a)  3  SwsDst.  77.  (e)  Bock,  386. 

(b)  2  Vm.  &  B.  414. 
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joint  estate.     [The   Chief  Judge.   I  think  Ex  parte       1848. 
Heaion   does    not  cover   the    point]      In  Ex  parte      Expart* 
Beilfy  (a),  the  proof  of  the  cestui  que  trust  was  limited     JJd  SS». 
to  the  separate  estate  of  the  partner,  who  committed  the 
breach  of  tmst*    A  claim  in  bankruptcy  must  be  founded 
on  contract.    The  present  is  not  a  case  of  that  kind.    A 
daim  founded  in  tort  cannot  be  proved  in  bankruptcy* 
There  must  be  therefore  an  implied  contract  for  indem* 
ni^  by  persons  guilty  of  a  breach  of  trust.    [The  Chief 
Judge.  It  comes  round  to  this  question — was  the  act  of 
the  bankers  in  this  case  criminal  ?]      Although  not 
crimiDal,  it  was  an  act  prohibited  by  this  Court.    There 
is  also  another  point  in  the  case,  namely^  that  the  debt 
mart  be  ascertained,  before  it  can  be  proved.   A  bond  of 
indenniity  under  these  circumstances  could  not  be  proved. 

Mr.  Dixon,  who  was  with  Mr.  Swanstan,  on  rising  to 
address  the  Court,  was  told  by  the  Chief  Judge  to 
confine  his  arguments  to  the  right  of  proof  against  the 
joint  estate,  as  Mr.  Swanston  had  made  an  impression 
on  the  Court  as  to  the  other  point.  What  is  there  in 
the  present  case,  but  the  ordinary  instance  of  a  customer 
making  a  deposit  of  funds  with  his  bankers,  who  invest 
the  money  ?  Are  they  to  be  considered  trustees,  because 
their  ciMtomer  himself  is  a  trustee  ? 

Mr.  Bacon f  in  reply.  The  petitioners  rest  their  claim 
upon  tbis,  that  the  bankers  so  dealt  with  the  7000/.,  as 
to  render  them  liable  as  trustees,  the  same  in  all  respects 
88  if  they  had  been  named  trustees  in  the  will  of  A. 
Wright.  J.  Wright  in  his  affidavit  expressly  states, 
that,  on  the  deaths  of  F.  Wright  and  T.  Wright,  the 

(a)  1  G.  &  J.  167. 
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1843.  two  first  named  executors  in  the  will  of  A.  Wright^  he 
£z  parte  ^^^^  upon  himself  the  entire  control  of  the  trust  fund, 
^d"*  h^*'  which  had  been  deposited  in  the  banking  house.  He  is 
therefore  liable  to  the  petitioners  for  any  misappropria- 
tion of  the  money,  and  his  partners  are  liable  with  him. 
It  is  not  proved  any  where,  that  the  bankers  were  mere 
agents  for  the  purpose  of  the  investment  of  the  700(M. ; 
but  it  is  clear,  that  their  acting  partner,  J.  Wright^  had 
taken  upon  himself  to  act  as  a  trustee  in  the  management 
of  the  trust  monies.  With  respect  to  the  cases  that  have 
been  cited  by  the  other  side, — in  Ex  parte  Heat(m{a),the 
Vice-Chancellor  expressly  says,  that  those  who  receive 
trust  property  from  a  trustee,  in  breach  of  his  trust,  be- 
come themselves  trustees,  if  they  have  notice  of  the  trust. 
And  jEx  parte  Watson  {b)  decided,  that,  although  the 
cestui  que  trusts  in  that  case  might  have  proved  against 
the  separate  estate  of  the  partner  who  had  committed  the 
breach  of  trust,  they  might  equally  prove  against  the 
joint  estate  of  the  partners,  who  had  possessed  them- 
selves of  the  trust  property.  The  petitioners  have  a 
right  therefore  in  this  case,  to  prove  both  against  the 
joint  and  separate  estates,  and  to  make  their  election 
afterwards,  out  of  which  estate  they  will  receive  divi- 
dends. 

It  appears  that  the  bankrupt,  A,  G.  W,  Biddulph^  is 
the  tenant  for  life  of  the  trust  property,  under  the  will  of 
A.  Wright f  with  remainder  to  his  son,  who  is  now  only 
fourteen  years  of  age.  As  it  is  clear,  that  the  rights  of 
this  infant  cestui  que  trust  cannot  be  prejudiced  by  his 
becoming  a  party  to  this  petition,  we  therefore  ask  leave 
to  amend  the  petition,  by  making  him  a  party. 

(a)  Back,  386.  (6)  2  Ves.  &  B.  414. 
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Vice-Chancellob  Knight  Bruce,  C.J. — This  is  a  1843. 
petition  presented,  in  effect,  by  the  trustees  under  the  ^^ 
will  of  A.  Wright,  and  by  them  alone,  without  associating  Bubtok 
the  cestui  que  trust.  There  may  be  relief,  to  which  the 
cestui  que  trust  is  entitled ;  and  if  I  saw  my  way  clearly, 
that  it  was  requisite  for  the  purposes  of  justice,  that  the 
cestui  que  trust  should  be  made  a  party  to  the  applica- 
tion, I  should  have  directed  the  petition  to  be  amended 
for  that  purpose.  I  do  not  think,  however,  that  it  is 
safe  for  the  interests  of  the  cestui  que  trust,  under  the 
circumstances  of  this  case,  that  he  should  be  made  a 
party  to  this  petition ;  for  it  is  possible,  that  his  rights  may 
be  somewhat  injured  by  that  proceeding ;  as  the  associa- 
tion of  his  name  with  those  of  the  trustees  might  affect 
his  rights  against  them  by  bill,  or  petition ;  what  I  now  do, 
however,  will  not  prejudice  his  rights  in  either  of  those 
respects.  As  a  petition,  therefore,  by  the  trustees  alone, 
I  can  only  view  them  in  the  light  of  ordinary  customers 
of  the  bank.  And,  in  that  view,  I  cannot  look  upon 
this  as  a  joint  and  separate  liability  of  the  bankers  as 
trustees,  but  a  liability  only  as  between  banker  and 
customer.  The  mortgage  was  not  on  any  part  of  the 
bankrupts'  estate;  and,  if  the  present  petitioners  were 
willing  to  give  up  that  security  for  the  benefit  of  the  bank- 
rupts' estate,  it  would  be  impossible  for  them  to  do  so, 
without  the  consent  of  the  cestui  que  trust.  Still,  there 
may  be  a  right  of  proof  against  the  joint  estate ;  and  that 
will  depend  upon  the  question,  whether  this  dealing  with 
the  7000/.  was  authorized  by  the  trustees.  I  do  not 
think  it  expedient  to  pronounce  a  positive  judgment 
upon  that  question;  but  I  think,  upon  the  evidence 
before  me,  that  Mr.  Plowden  is  not  fixed  with  an  assent 
to  the  dealing  with  the  money  by  Mr.  J.  Wright,  and 
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1843.  that  the  executors  of  Mr.  Phmden  haye  a  right  to  con- 
Ex  parte  ^^^^^  ^^  money  as  being  in  the  hands  of  the  bankers, 
a^^oilttn  *^  *^®  ^™®  ^^  ^^^^  bankruptcy.  I  give  that  opinion, 
however,  merely  because  the  matter  has  been  bo  fully 
gone  into ;  but  I  mean  to  decide  nothing  on  that  poin^ 
at  present,  as  the  petitioners  have  not  yet  gone  before 
the  Commissioner.  Let  the  petition  therefore  atand 
over,  with  liberty  for  the  petitioners  to  go  before  the 
Commissioner,  and  make  such  proof  as  they  may  be 
advised ;  reserving  the  question  of  costs,  with  liberty  for 
either  party  to  apply  to  the  Court.  The  cestui  que  trusts 
have,  I  think,  a  clear  right  to  the  benefit  of  the  mortgage* 


Ex  parte  Henry  Smtth. — In  the  matter   of  James 
^ .    , ,  -  Grant  Smith. 

Ltneolnt  Inn, 
August  1. 

A.  and  B.  enter  FhIS  was  the  petition  of  a  surviving  obligee  to  prove 

into  a  joint  and  «  » 

ieyeial  bond  to    on  a  bond. 

c.'deilvera  the  The  petitioner,  together  with  Elizabeth  Smith,  Opie 

was  her  son)  for  Smith,  and  the  bankrupt,  were  the  executors  of  the  will 

and/aOer  ^r  of  William  Smith,  the  father  of  the  petitioner  and  the 

ceiving"the7n<  bankrupt ;  and,  in  the  execution  of  the  trusts  under  the 

•he'Lnd  dI^"  ^*^'>  *®  bankrupt  and  Robert  Smith  executed  a  joint 

obH  ^^^'dief  *°^  several  bond  to  the  petitioner,  and  Elizabeth  Smith 

5>u°  m'^Iiw^  and  Opie  Smith,  in  the  penal  sum  of  6000/.,  bearing 

dies;  when  his  date  the  26th  May  1809,  with  the  following  condition, 

executors  and  "^       .  *^ 

i<.  make  an        viz*,  that  the  bankrupt  and  Robert  Smith  should,  upon 

arrangement 

together,  with-    receiving  six  months  previous  notice  in  writing  under 

out  the  privity 

of  £.,  the  sur.    the  hands  of  the  said  Elizabeth  Smith,  Opie  Smith,  and 

viving  obligee, 

and  erase  the  name  and  seal  of  B.  from  the  bond.  Held,  that  this  did  not  invalidate  the 
bond  as  against  A, ;  and  that  on  his  bankruptcy,  the  surviving  obligee  might  prove  for  the 
amount  of  the  principal  and  interest  due  upon  the  bond. 
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the  petitioner^  or  the  survivor  of  them^  or  the  executors  18^^* 
of  such  survivor,  immediately  after  the  expiration  of  ex  parte 
such  notice^  make  and  execute,  or  cause  and  procure  to  s»ztb. 
be  made  and  executed,  unto  the  obligees,  or  the  survivor 
of  them,  or  the  executors  or  administrators  of  such  sur- 
vivor, an  adequate  charge  upon  lands,  tenements  and 
hereditaments,  or  an  assignment  or  transfer  of  govern- 
ment stocks  or  funds  of  sufficient  value,  in  conformity  to 
the  directions  of  the  will  of  the  said  testator  William 
Smith,  with  a  covenant  therein  collaterally  to  secure  the 
due  and  punctual  payment  of  the  full  sum  of  SOOO/.  to 
the  obligees,  or  the  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  on  such  future  day,  and 
at  such  future  time,  as  should  be  then  agreed  upon  by 
and  between  the  obligees,  together  with  interest  in  the 
meantime  upon  the  said  sum  of  3000/.,  at  the  rate  of  5/.  per 
cent,  per  annum,  by  even  and  equal  quarterly  payments, 
the  first  payment  thereof  to  be  made  at  the  expiration  of 
three  months  next  after  the  day  of  the  date  of  the  said 
bond.  But  if  the  obligees  should  think  fit  to  call  in  the 
laid  principal  sum  of  30002.,  and  give  to  the  obligors 
twelve  months  previous  notice  in  writing  under  their 
hands,  then  the  obligors  bound  themselves  to  pay  to  the 
obligees  the  whole  of  the  said  principal  sum  of  3000/., 
together  with  all  interest  then  due  thereon. 

Elizabeth  Smith  died  in  September  18S0,  and  Opie 
Smith  in  the  year  1836 ;  so  that  the  petitioner  became  the 
sole  survivor  of  the  obligees  named  in  the  bond. 

Elizabeth  Smith  having  been  during  her  lifetime  the 
acting  executor  and  trustee  under  the  testator's  will,  and 
Opie  Smith  and  the  petitioner  not  having  taken  any 
active  part  in  the  administration  of  the  testator's  estate, 
the  bond  remained  in  the  possession  of  Elizabeth  Smith 


Smith. 
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1 843.  up  to  and  at  the  time  of  her  decease ;  and  all  the  interest. 
Ex  parte  which  from  time  to  time  became  due  and  payable  thereon 
during  her  lifetime^  (excepting  only  on  two  occasions  in 
the  years  1810  and  1812  respectively,  when  a  portion  of 
such  interest  was  received  by  the  petitioner),  was  paid  to 
and  received  by  JSKzabeth  Smith* 

Upon  the  decease  of  Elizabeth  Smith,  the  bond  was 
taken  possession  of  by  her  daughter  and  executrix  Etiza' 
beth  Smith  the  younger,  who  was  also  one  of  the  thiee 
daughters  of  the  testator  William  Smith,  and  entitled 
under  his  will  to  part  of  the  interest  secured  by  the  bond. 
Opie  Smith  having  refused  to  act  further  in  the  trusts 
under  the  will,  and  the  several  parties  interested  being 
desirous  that  the  petitioner  should  not  interfere  therewith, 
the  petitioner  alleged  that  he  did  not  in  any  manner 
interfere  respecting  the  bond,  or  the  payment  of  the 
interest  due  thereon ;  and  the  bond  continued  in  the  pos- 
session  of  Elizabeth  Smith  the  younger  until  May  1821, 
when  it  was  delivered  by  her  to  the  bankrupt^  at  his 
request,  but  without  the  knowledge  or  consent  of  the 
petitioner,  and,  as  the  petitioner  alleged,  not  for  the  pur- 
pose of  releasing  or  giving  up  the  same,  or  the  sums 
thereby  secured,  but  in  the  confidence  that  the  same 
would  be  taken  care  of  by  the  bankrupt,  for  the  benefit 
of  the  several  parties  interested  therein. 

E,  Smith,  the  daughter,  having  intermarried  with 
John  Smith,  who  died  in  her  lifetime,  also  died  in  April 
18S7,  leaving  William  Smith,  her  only  child,  surviving 
her,  who  was  then  an  infant  under  the  age  of  twenty-one 
years,  and  who,  with  Charlotte  Smith,  the  surviving 
daughter  of  the  testator,  had  become  entitled  in  equal 
shares  to  the  sum  secured  by  the  bond.  At  the  date  of 
the  bond,  the  bankrupt  was  in  partnership  with  Robert 


Smith. 
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&nth,  the  other  obligor.  Robert  Smith  died  in  the  1^^^* 
year  1817 ;  when  it  was  arranged  between  his  executors  g^  j^^e 
and  the  bankrupt,  that  the  bankrupt  should  take  Robert 
Smith's  share  in  the  business  at  a  valuation,  and  that  he 
should  also  take  upon  himself  the  payment  of  the  whole 
amount  of  the  bond.  On  the  completion  of  this  arrange- 
ment, the  bankrupt  produced  the  bond  to  the  executors 
of  Robert  Smithy  who  did  not  require  it  to  be  given  up, 
bat  were  content  to  have  Robert  Smith's  name  erased, 
and  his  seal  removed  from  it,  which  was  accordingly 
then  partially  carried  into  effect ;  but  such  arrangement 
was  made,  wholly,  without  the  knowledge  or  sanction  of 
the  petitioner.  In  pursuance,  however,  of  this  arrange- 
ment, the  interest  which  from  time  to  time  became  pay- 
able under  the  bond,  was  duly  paid  or  accounted  for  by 
the  bankrupt  to  Elizabeth  Smith  the  daughter.  Char" 
lotte  Smith,  and  Ann  Oauntlett;  during  the  lives  of 
EUzabeth  Smith  and  Ann  Gauntlettf  and  after  their 
respective  deaths,  the  interest  of  1500/.,  being  one  moiety 
thereof,  was  also  paid  or  accounted  for  by  him  to  Char-^ 
htte  Smith ;  and  various  payments  were,  as  it  was 
alleged,  made  by  the  bankrupt  on  account  of  the  interest 
on  the  remaining  sum  of  1600/.,  for  the  maintenance  and 
education  of  the  infant  William  Smith, 

In  consequence  of  complaints  made  to  the  petitioner 
by  Charlotte  Smith,  that  her  interest  money  was  in 
arrear,  the  petitioner  (as  the  surviving  obligee  in  the 
bond)  at  her  request,  in  March  1841,  applied  to  the 
bankrupt  to  deliver  up  the  bond  to  the  petitioner,  and  to 
pay  the  interest  then  due  thereon,  as  well  as  the  prin- 
cipal ;  and  the  petitioner  afterwards  made  several  appli- 
cations to  him  for  the  like  purpose,  but  without  effect, 
until  the  1 1th  January  1842,  when  he  delivered  up  the 

VOL.  in.  D  D 
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1845.       bond  to  the  petitioner;  and  the  petitioner  then  discovered, 

Ex  parte      ^^^  ^^®  name  of  Robert  Smith  (the  other  obligor  in  the 

Smitb.       bond)  had  been  erased,  and  that  his  seal  had  been 

partly  removedj  which  the  petitioner  was  wholly  ignorant 

of  before. 

On  the  27th  January  1842,  the  fiat  was  issued  against 
J.  O.  Smith;  and  on  the  2nd  March  1842,  die  peti- 
tioner was  admitted  to  prove  under  the  fiat  for  the  prin- 
cipal sum  of  30002.,  owing  to  him  on  the  bond ;  but,  on 
the  10th  May  1842,  the  Commissioners  ordered  the 
proof  to  be  expunged,  upon  the  ground  that  the  name  of 
Robert  Smith  had  been  erased,  and  his  seal  removed 
firom  the  bond. 

In  November  1841,  Charlotte  Smith,  and  Wittim 
Smith  by  John  Smith  his  next  firiend,  filed  a  bill  in 
Chancery  against  the  bankrupt,  and  the  petitioner,  the 
representatives  of  Opie  Smith  deceased,  and  the  several 
persons  who  would  be  entitled  to  the  sum  of  30002.,  in 
the  event  of  the  death  of  WHKam  Smith  before  he 
attained  his  age  of  twenty-one  years,  praying  for  an 
account  of  what  was  due  in  respect  of  the  said  sum  of 
3000Z.  and  interest,  and  that  the  same  might  be  paid  and 
invested  for  the  benefit  of  the  several  persons  entitled 
thereto.  Before  any  answers  were  put  into  this  billi 
J»  O.  Smith  became  bankrupt;  and,  after  the  proof  had 
been  expunged  as  before  mentioned,  the  plaintifib  filed  a 
supplemental  bill  against  the  same  persons,  and  also 
against  the  bankrupt's  assignees,  praying  for  the  same 
relief  against  the  assignees,  as  against  the  defendant 
J,  G.  Smith,  in  case  he  had  not  become  bankrupt ;  and 
that  the  assignees  might  be  restrained  firom  distributing 
the  bankrupt's  estate  and  effects,  without  reserving  for 
the  plaintiffs,  with  the  other  parties  entitled  to  the  said 
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legacies^  an  equal  dividend  with  the  other  creditors  of  the        IS^-S. 
bankrupt,   and  preserving   the  lien  on  his  real  estate,       Expaite 
which  was  therein  alleged  to  have  been  established  and 
created  by  the  bond. 

The  prayer  was, — That  the  petitioner  might  be  at 
liberty  to  go  before  the  Commissioner,  and  prove  for  the 
principal  sum  of  3000Z.  owing  on  the  bond;  and  that 
the  dividends  to  become  payable  on  such  proof  might  be 
paid  into  the  Court  of  Chancery,  to  the  credit  of  the  suit 
so  pending  therein. 

■ 

Mr.  Bacon  appeared  in  support  of  the  petition. 


Mr.  ChandlesSf  contra.  The  only  claim  that  the  peti- 
tioner can  have  to  prove  against  the  bankrupt's  estate,  is, 
as  obligee  under  the  bond,  not  as  trustee  under  the  will ; 
his  whole  right  of  proof  therefore  depends  upon  the 
validity  of  the  bond.  It  was  made  by  the  bankrupt  and 
Robert  Smith  to  three  obligees,  one  of  whom  was  the 
mother  of  the  bankrupt,  and  who  delivered  it  up  many 
years  ago  to  the  bankrupt,  one  of  the  obligors.  [The 
Chi^  Judge.  Have  you  any  proof,  as  to  who  were  the 
parties  to  the  transaction  of  breaking  off  one  of  the  seals?] 
Nothing  more  than  what  is  stated  in  the  petition.  But 
it  is  submitted,  that  if  a  joint  and  several  bond  be  can- 
celled as  to  one  of  the  obligors,  it  is  gone  as  to  both ; 
this  doctrine  is  clearly  laid  down  in  Seaton  v.  Henson  (a). 
It  was  held,  certainly,  in  Collins  v.  Prosser  (ft),  that, 
where  a  bond  was  only  several,  the  obligees,  by  re- 
moving the  seal  of  one  obligor,  did  not  render  it  void 
as  to  the  others.  But  in  that  case  Mr.  Justice  Bayley 
expressly  says  in  his  judgment,  that,  where  the  bond  is 

(a)  2  Show.  29.  (fc)  1  B.  &  C.  682. 

dd2 


Smith* 
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1 843.       JQifi^  afid  several,  for  payment  of  an  entire  sum  of  money , 
£x  parte       whatever  discharges  one  of  the  obligors  may  discharge 

them  all.    The  Commissioners  were  therefore  right  in 

expunging  this  proof. 

Vice-Chancellor  Knioht  Bruce,  C.  J. — ^There  is 
no  doubt,  that,  where  a  bond  is  joint  and  several  for  the 
payment  of  a  sum  of  money,  and  the  obligee  consents 
to  the  release  of  one  of  the  obligors,  he  releases  both ; 
and  the  same,  if  he  delivers  up  the  bond  to  one  of  the 
obligees ;  but  then  this  must  be  done,  animo  canceUandu 
Here  the  cancelling  of  Robert  Smith's  name  was  not 
even  with  the  privity  of  any  one  of  the  obligees,  but 
was  effected  by  his  executors  and  the  bankrupt,  the 
other  obligor.    Under  the  circumstances  of  this  case, 
therefore,  I  am  of  opinion,  that  the  cancelling  or  muti- 
lation of  the  bond,  as  to  the  execution  of  it  by  Robert 
Smith,  does  not  in  any  way  affect  the  right  of  proof  by 
the  petitioner,  the  surviving  obligee,  against  the  estate 
of  the  bankrupt,  the  surviving  obligor.     Let  the  pe- 
titioner go  in  under  the  fiat,  and  make  such  proof  as  he 
can  for  the  amount  of  the  principal  and  interest  due  on 
the  bond ;  and  this  he  will  be  enabled  to  do,  notwith- 
standing the  bond  is  in  the  possession  of  the  obligee. 
For  although,  formerly,  where  a  bond  was  lost  or  could 
not  be  produced  by  the  obligee,  he  was  obliged  to  come 
into  a  Court  of  Equity  for  relief,  and  equity  dec];eed  a 
new  bond, — yet  in  modern  times,  since  the  change  in  the 
law  relating  to  profertf  which  was  made  by  the  case  of 
Read  v.  Brookman  (a),  where  it  was  held  that  a  deed 
might  be  pleaded  as  lost  by  time  and  accident,  without 
profert,  a  party  now  is  not  compelled,  under  these  cir- 

(a)  8  T.  R.  151. 
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cumstanc^s^  to  apply  to  a  Court  of  Equity  to  establish        1 343. 
his  rights  at  law  against  the  obligor.     If  the  petitioner       ^^  _^^ 
establishes  his  proofs  then  let  the  costs  of  this  petition 
oome  out  of  the  estate;   but  not  otherwise.    The  as- 
signees* costs  will  of  course  come  out  of  ^e  estate. 


Smitu, 


Ex  parte  Pjbrkes. — In  the  matter  of  Baylis. 

JJneolnt  Inn, 
fj^  Aug,  5. 

IHIS  was  the  petition  of  an  assignee,  for  leave  to  bid  ADassigoee 
at  a  sale  of  part  of  the  property  of  the  bankrupt,  upon  an  ^^ed,  at  his 
undertaking  not  to  interfere  in  the  conduct  of  the  sale,  oId«rl2arhV" 
or  on  being  discharged  from  being  assignee,  if  the  Court  JJJe  of^jl^rV of 
required  it.    The  property  in  question  consisted  of  the  ^^i^      '^^  * 
stock  in  trade  and  machinery  of  a  crape  manufactory  at 
Beading  and  Tottenham.    The  assignees  had  elected  to 
abandon  the  lease  of  the  manufactory,  on  account  of  the 
rent  being  too  high ;  and  it  was  stated,  that  the  machinery 
and  stock  in  trade  were  of  such  a  kind,  and  that  the  number 
of  persons  requiring  them  would  be  so  limited*  that  there 
would  probably  be  little  or  no  competition,  and  the  pro- 
perty would  be  likely  to  be  sold  at  a  very  low  price. 

Mr.  Swanston,  in  support  of  the  petition. 

Mr.  JRfiMell  appeared  for  the  two  other  creditors* 
assignees,  and  consented  to  the  application. 

The  Court  ordered,  that  the  petitioner  should  be 
removed  from  the  oflSce  of  assignee,  at  his  own  request, 
but  that  there  should  be  no  new  choice,  unless  the  Com- 
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1843.        missioner  should  consider  it  necessary.    Tfae^pe^doDer 
^'^''^^       to  bear  his  own  costs^  and  the  other  costs  to  come  out  of 

£z  parte 

Pkrkes.       the  estate* 


Ex  parte  Richard   Mubgrove.— In  the  matter  of 

Richard  Musgrove. 
And  Ex  parte  John  Russell,  Lilley  ElliSj  and 

Samuel  Clowes  in  the  same  matter. 

Lincoln's  Inn, 
Octobtr  31. 

Where  a  trader  XhESE  were  two  petitions  to  annul;  one  presented 

had  beeo  sum- 

inoDed  befoie  a   by  the  bankrupt,  and  the  other  by  the  petitioning  cre- 

CommissioDer, 

under  6  &  6        dltors. 

Vici,  c.  122.  a. 

11.,  and  before  The  petitioning  creditors  served  the  bankrupt  with  a 
had^'iapwd  tcT  summons,  dated  Snd  September  1843,  to  appear  before 
^ba^rap*^?'  the  District  Court  of  Bankruptcy  at  Birmingham,  and  to 
within  the         admit  a  debt  due  from  him  to  the  petitioners,  for  the 

meaning  of  the  '^ 

I3ih  section,  a  purpose  of  laying  the  foundation  for  an  act  of  bankruptcy 
take  issued,        under  the  5  &  6  Vict  c.  122.  ss.  11, 14(o).    The  bank- 

which  was  after- 
wards aonalled:  rupt  appeared  and  admitted  the  debt;  and  the  petitioning 

««W,  that  the  ^     '^'^ 

existence  of  this  (a)  See  pott.  Appendix,  p.  iv. 

fiat  was  such  an 

obstruction  to  the  payment  of  the  petitioning  creditor's  debt,  that  if  he  sued  out  a  new  fiat 

founded  on  the  omission  to  pay,  &c.,  according  to  the  terms  of  the  14th  section  of  the  abore 

act,  the  Court  would  annul  such  new  fiat. 

Qtttfre,  whether  payment  of  the  debt,  after  the  issuing  of  the  improperly  issued  fiat,  would 
have  constituted  an  act  of  bankruprcy  under  6  Geo,  4.  c.  16.  s.  8. 

Where  there  are  two  petitions  in  the  same  bankruptcy  an  aflfidavit  entitled  generally  in 
the  bankruptcy  is  regular ;  but,  if  it  do  not  point  with  sufficient  distinctness  to  the  |peti- 
tion,  in  the  matter  of  which  it  is  proposed  to  read  it,  time  will  be  given  to  file  an  affidavit  in 
answer. 

A  trader,  against  whom  a  fiat  has  improperly  issued,  is  requested  by  the  petitioning 
creditor  to  consent  to  an  order  to  annul,  on  payment  of  the  costs  &c.  of  the  application ;  the 
proposed  Order  not  providing  for  the  costs  of  annulling  the  fiat,  and  incidental  thereto.  The 
traaer  does  not  object,  on  the  ground  of  this  omission,  but  requires  other  and  unusual  words  to 
be  added  to  the  proposed  order,  which  the  petitioning  creditor  declines  inserting.  Held,  thut 
this  negociation  did  not  deprive  the  trader  of  his  costs,  on  his  afterwards  presenting  a  petition 
of  his  own  to  annul. 

Quare,  whether  a  person  who  has  sued  out  a  fiat«  which  is  annulled  for  want  of  the  legal 
requisites,  may  strike  a  fresh  docket,  without  the  leave  of  the  Court. 


MUSOROVB. 
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creditors,  by  mistake,  conceiving  that  the  fourteen  days  lS4tS. 
mentioned  in  the  act  were  to  be  reckoned  from  the  £x  parte 
issuing  of  the  summons,  instead  of  from  the  filing  of  the 
admission  of  debt,  struck  a  docket  on  the  Slst  of  Sep- 
tember, which  was  only  twelve  days  from  the  filing  of 
the  admission.  On  discovering  their  mistake,  they  pre* 
pared  a  petition,  praying  that  the  fiat  might  be  annulled, 
with  liberty  to  the  petitioners  to  sue  out  a  new  fiat,  and 
ofiering,  by  their  petition,  to  pay  the  bankrupt's  costs, 
charges  and  expenses,  of  and  incidental  to  that  applica- 
tion, but  not  offering  to  pay  his  costs  charges  and  ex- 
penses of  annulling  the  fiat,  and  incidental  thereto. 
They  then  applied  to  the  bankrupt,  requesting  him  to 
agree  to  give  a  consent  brief  to  counsel,  upon  the  hearing 
of  the  proposed  petition;  but  the  bankrupt's  advisers 
declined  consenting,  unless  the  proposed  order  gave  the 
bankrupt  his  costs  of,  and  occasioned  by,  the  fiat.  On 
the  petitioning  creditors  declining  to  include  these  costs 
in  the  Order,  the  bankrupt  would  not  enter  into  the 
agreement,  and  both  the  present  petitions  were  pre- 
sented. 

The  bankrupt,  by  his  petition,  sought  to  have  the  fiat 
amralledy  on  the  ground  that  there  was  no  act  of  bank- 
mptcy,  the  fiat  having  been  issued  before  the  time  pre- 
scribed by  the  act  had  expired ;  and  he  stated,  in  his 
affidavit  in  support  of  the  petition,  that,  before  the 
eqnration  of  that  time^  he  was  ready  and  willing  to  pay 
the  debt,  but  was  prevented  from  so  doing,  by  being 
unable,  as  he  was  advised,  to  pay  the  same  safely  during 
the  existence  of  the  fiat. 

Upon  the  bankrupt's  petition  being  called  on,  the 
question  was,  bow  the  costs  of  it  were  to  be  disposed  of. 
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1843.  Mr.  Sioanaton,  and  Mr.  Sturgeon,  in  support  of  the 


Ex  puto      bankrupt's  petition. 

MUSOIIOVE* 


Mr.  Anderdorif  for  the  petitioning  creditors^  contended 
that  they  ought  not  to  pay  any  costs,  as  they  had  offered 
the  bankrupt  every  thing  which  he  could  obtain  by  this 
petition.  In  order  to  corroborate  this  statement,  he 
proposed  to  read  an  affidavit,  filed  by  the  petitioning 
creditors  in  support  of  their  own  petition. 

Mr.  Swanston,  and  Mr.  Sturgeon^  objected,  that  the 
affidavit  could  not  be  read  upon  the  bankrupt's  petition, 
no  notice  of  the  respondent's  intention  to  read  it  having 
been  previously  given.  [The  Chief  Judge.  What  is 
there  to  show  that  this  affidavit  is  filed  in  the  matter  of 
the  other  petition?  It  is  only  entiUed  in  the  bankruptcy, 
generally,  and  I  always  understood  that  that  was  suffi- 
cient, according  to  the  practice.]  Such  a  practice  must 
lead  to  great  inconvenience ;  as  a  party,  in  searching  for 
affidavits,  would  have  to  look  at  affidavits,  which  had 
nothing  to  do  with  the  petition  in  which  he  was  inte- 
rested. If  the  Court  should  not  think  the  title  of  the 
affidavit  defective,  at  all  events,  some  notice  ought  to 
have  been  given,  so  that  we  might  have  known  what 
affidavits  were  intended  to  be  used  on  this  petition. 

The  Chi£F  Judge. — In  the  absence  of  any  authority 
showing  that  the  tide  is  insufficient,  I  should  say,  from  the 
reason  of  the  thing,  and  from  my  own  recollection  of  the 
practice,  that  the  title  of  this  affidavit  is  sufficient.  It  is 
another  question,  whether  there  is  a  sufficientiy  pointed 
reference  to  this  petition,  in  the  affidavit,  to  deprive  yott 
of  the  opportunity  of  having  time  to  answer  it. 
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The  counsel  for  the  bankrupt  did  not  ask  for  time  to        ^  S^^« 
answer  the  a£Bdavit»  and  the  affidavit  was  read.  £x  parts 

MUSOBOVB. 

Mr.  Anderdon.  It  appears  by  this  affidavit,  that  the 
respondents  were  ready  to  agree  to  all  that  the  bankrupt 
could  have  obtained  upon  his  own  petition.  The  costs, 
to  which  he  wished  the  Order  to  extend,  are  costs  which 
are  never  included  in  such  an  Order.  He  cannot  throw 
any  blame  on  the  respondents  for  not  agreeing  to  take 
an  Order,  which  was  not  conformable  to  the  practice  of 
the  Court.  [The  Chief  Judge.  Probably  the  re- 
spondents meant  to  offer  the  common  order,  but  the 
question  is,  whether  they  did  ?] 

Mr.  SuHinston,  in  reply.  We  submit,  that  they  did 
not.  The  Order  proposed  to  be  taken  did  not  provide 
for  the  costs  of  annulling  the  fiat,  and  incidental  thereto, 
and  was  therefore  not  so  beneficial  an  Order,  as  the  peti- 
tioner was  entitled  to. 

On  the  first  petition,  the  fiat  was  annulled ;  judg- 
ment reserved  as  to  costs. 

The  petition  of  the  petitioning  creditors  was  then 
called  on. 

Mr.  AfuIerdoHi  in  support  of  the  petition. 

JMr.  SwaTistan,  and  Mr.  Sturgeon^  contra.  This  peti- 
tion must  be  dismissed  with  costs.  The  fiat  is  already 
annulled ;  and,  as  to  the  part  of  the  prayer  which  seeks 
liberty  to  issue  a  new  fiat,  it  is  unnecessary,  as  the  new 
fiat,  if  capable  of  being  supported  on  other  grounds, 
would  not  fail  for  being  issued  without  the  leave  of  the 
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1849.       Court,  the  other  fiat  not  having  been  annulled  for  want 


Ezptrta 


of  prosecution;  Ex  parte  7%oM(»(a).  If  the  leave  of 
MvaoBovB.  the  Court  be  requisite,  this  is  not  a  case  in  which  such 
leave  will  be  given ;  for  the  petitioners  do  not  show  any 
act  of  bankruptcy  to  have  been  committed.  The  non- 
payment of  the  debt  at  the  end  of  the  fourteen  days,  is 
not  an  act  of  bankruptcy;  because  the  existence  of  the 
fiat  would  have  rendered  it  an  act  of  bankruptcy  to  pay 
the  debt  to  the  petitioning  creditors  under  the  6  Geo.  4. 
c.  16.  s.  8.  (b)\  and  nothing  so  absurd  can  have  been  the 
intention  of  the  legislature,  as  to  provide  that  nonpay- 
ment should  be  an  act  of  bankruptcy,  where  the  payment 
would  be  an  act  of  bankruptcy.  [The  Chief  Judge.  I 
did  not  mean  in  Ex  parte  Thomas  to  decide  the  ques- 
tion, as  to  the  propriety  of  obtaining  the  leave  of  the 
Court,  before  a  new  fiat  was  sued  out  by  the  same  peti- 
tioning creditor,  who  had  sued  out  one,  which  had  been 
annulled  for  want  of  the  legal  requisites.    All  I  meant  to 

(a)  Anu,  p.  307. 

(6)  6  Geo.  4.  c.  16.  s.  8.  **  Thtt  if  any  such  trader  liable  by  fiitue  of 
thiB  act  to  become  baokrapt  shall,  after  a  docket  ttmck  agaiost  him,  pay  to 
the  person  or  persons  who  struck  the  same,  or  any  of  them,  money,  or  give 
or  deliver  to  any  such  person  any  satisfaction  or  security  for  his  debt  or 
any  part  thereof^  whereby  such  person  may  receive  more  in  the  pound  in 
respect  of  his  debts  than  the  other  creditors,  such  payment,  gift,  deliveiy, 
satisftiction  or  security  shall  be  an  act  of  bankraptcy,  and  if  any  commission 
shall  have  issued  upon  the  docket  so  struck  as  aforesaid,  the  Lord  Chan* 
cellor  may  either  declare  such  commission  lo  be  valid  and  direct  the  same 
to  be  proceeded  in,  or  may  order  it  to  be  superseded,  and  a  newcommissiott 
may  issue,  and  such  commission  may  be  supported  either  by  proof  of  sack 
last-mentioned  or  any  other  act  of  bankruptcy,  and  every  person  so  re- 
ceiving such  money,  gift,  deliveiy,  satisfaction  or  security  as  aforesaid,  shall 
forfeit  his  whole  debt,  and  also  repay  or  deliver  up  such  money,  gift,  satis- 
faction or  security  as  aforesaid,  or  the  full  value  thereof,  to  such  perM>n  or 
persons  as  the  Commissioners,  acting  under  such  original  commission*  or 
any  new  commisakm,  shall  appoint,  for  the  benefit  of  the  creditorB  of  sack 
btnkrapt.'' 
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decide  was,  that,  if  he  succeeded  in  obtaining  a  fiat  from        1843. 
the  office,  without  the  leave  of  the  Court,  such  a  fiat  was      ^ 

'  '  Ez  parte 

not  necessarily  bad.    I  gave  no  opinion  on  the  general     Mumbots. 

practice,  which  ought,  however,  to  be  settled  in  one  way 

or  the  other.]    The  petitioners  must  deliver  themselves 

iirom  this  dilemma;  either  the  Order  of  the  Court  is 

unnecessary,  or,  if  it  be  necessary,  they  have  made  no 

esse  to  entitle  them  to  it.  It  is  impossible,  that  any  Court 

could  hold  an  act  of  bankruptcy  to  have  been  committed. 

Mr.  Anderdan,  in  reply. 

The  Chi£F  Judge. — Without  giving  any  opinion,  as 
to  whether  an  act  of  bankruptcy  has  been  committed,  I 
am  not  disposed  to  interpose  a  bar  to  the  petitioners'  in- 
curring the  peril  of  suing  out  a  new  fiat,  if  they  shall 
be  so  advised. 

Mr.  Anderdan*  They  would  prefer  being  guided  by 
the  opinion  of  the  Court,  as  to  the  validity  of  the  act  of 
bankruptcy. 

The  Chief  Judge. — I  have  no  jurisdiction  to  decide 
that  question  upon  this  application. 

[Upon  both  parties  requesting  his  Honour's  decision 
oa  this  point,  and  agreeing  to  be  bound  by  it,  the  ques- 
tion as  to  the  validity  of  the  act  of  bankruptcy  was  then 
argued.] 

Mr*  Anderdon.  The  only  objection  made  to  the  va- 
lidity of  the  act  of  bankruptcy,  arising  on  nonpayment 
of  the  debt,  is,  that  the  petitioner  could  not  pay  it,  with- 
out committing  an  act  of  bankruptcy  under  the  6  Oeo*  4. 
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1843.       c.  16.  8.  8.    But,  to  bring  the  payment  within  that  pro- 
Ex  parte      vision,  the  existence  of  an  invalid  fiat  is  not  enough. 
MosoBovs.     Yhe  status  of  bankruptcy  must  really  exist ;  an  act  of 
bankruptcy  must  have  been  committed.    The  words  of 
the  section  are,  ^'  if  any  such  trader,  liable  by  virtue  of 
this  act  to  become  bankrupt."    Now  a  trader  would  not 
be  liable  to  become  bankrupt,  unless  he  had  committed 
an  act  of  bankruptcy.    [The  Chief  Judge.  Are  not  those 
words  merely  a  part  of  the  definition  of  a  person  liable  to 
become  bankrupt,  by  reference  to  the  terms  of  the  2d  sec^ 
tion  of  the  act  ?]     Your  Honour  refused  to  decide  in  Ex 
parte  Smith{a),  that  such  a  payment,  as  that  now  in  ques- 
tion, would  be  within  the  act.    [The  Chief  Judge.  I  left 
the  question  entirely  open,  and  expressly  guarded  myself 
against  being  misunderstood,  as  deciding  points  which  I 
intended  to  leave  untouched.]     The  payment,   to  be 
within  6  Geo.  4.  c.  16.  s.  8.,  must  be  one  by  which  the 
petitioning  creditors  may  receive  more  in  the  pound  than 
the  other  creditors.     It  is  clear,  that,  in  order  to  bring 
the  case  within  the  operation  of  the  clause,  there  must 
be  a  corrupt  bargain  between  the  trader  and  the  petition- 
ing creditor.    No  other  case  could  have  been  contem- 
plated by  the  act.    And  it  cannot  be  supposed,  that  the 
8th  section  of  6  Geo.  4.  c.  16.  was  overlooked,  when 
the  new  statute  5  &  6  VicL  c.  1S2.  was  passed,  the  14th 
section  of  which  makes  the  want  of  payment  or  security, 
according  to  the  terms  of  the  clause,  an  act  of  bank- 
ruptcy in  every  case. 

The  Chief  Judge.  In  JEar  parte  Smith  (a)  you 
argued,  Mr.  Russell,  that,  if  a  fiat  were  issued  against 
the  richest  merchant  in  London,  without  any  foundation, 

{a)  Ante,  p.  144. 
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be  could  not  pay  the  petitioning  creditor's  debt^  without       184d. 
committing  an  act  of  bankruptcy  under  the  6  Geo,  4,      j.^  ^^^ 

C.  16.   8.  8.  MuwROvi. 

Mr.  RuueUi  amicus  curia.  My  argument  there 
coincided  with  my  own  opinion  upon  the  construction  of 
the  section. 

Mr.  Anderdon.  I  submit^  that  this  cannot  be  the  right 
construction  of  the  clause;  the  fiat^  which  it  contemplates, 
must  be  one  capable  of  being  worked  for  the  benefit  of 
the  body  of  creditors;  and  the  transaction  between  the 
trader  and  the  petitioning  creditor,  to  come  within  the 
meaning  of  the  act,  must  be  a  bargain  to  the  disad- 
vantage of  other  creditors ;  which  could  not  be  the  case 
here,  as  the  fiat  could  not  stand,  for  want  of  the  legal 
requisites. 

Mr.  SwamtoUi  and  Mr.  Sturgeon.  In  another  case 
of  Ex  parte  Smith  (a),  the  petitioning  creditor  would 
not  accept  payment  in  full,  without  the  direction  of  the 
Court,  although  the  assets  realized  were  much  more 
than  sufficient  to  pay  SOs.  in  the  pound,  from  fear  of  the 
operation  of  the  8th  section  of  the  6  Geo.  4.  c.  16.»  as 
two  creditors  to  a  small  amount  had  not  in  fact  been 
paid,  they  having  declined  to  prove. 

Vicb-Chanc£Llor  Knight  Bruce,  C.  J. —  In  the 
present  case,  I  think  one  Order  may  be  made  on  both 
petitions.  That  the  existing  fiat  must  be  annulled,  is 
admitted  on  both  sides ;  and,  according  to  the  ordinary 
course — ^the  course  which  must  be  followed,  unless  a 

(a)3G.&J.291. 
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1843.        case^can  be  made  on  the  part  of  the  petitioning  creditors 
Ex  parte       ^^^  *  different  decision, — the  fiat  must  be  annuUedi  with 
MuMRovE.     costs,  not  only  of  this  application,  but  of  annulling  the 
fiat. 

It  is  however  contended,  on  the  part  of  the  petitioning 
creditors,  that  these  costs  ought  to  be  diminished,  by 
reason  of  an  offer  made  by  their  solicitor,  in  the  course 
of  the  vacation,  to  annul  the  fiat,  without  the  necessity  of 
coming  to  the  Court  itself;  and  that,  inasmuch  as  that 
offer  was  not  accepted,  the  costs  ought  to  be  decreased. 

The  material  circumstances  as  to  that  part  of  the  case 
are  these.    The  proposed  Order  was  to  annul  the  fiat, 
with  costs  of  the  application,  without  adding  **  the  costs 
of  annulling  the  fiat,  and  incidental  thereto," — the  form  of 
Order,  which,  as  I  understand,  would  be  according  to  the 
usual  course  of  the  Court.    The  objection,  however, 
that  these  words  were  omitted,  was  not  taken  on  behalf 
of  the  alleged  bankrupt.    Those  who  advised  him  in- 
sisted on  the  addition  of  other  words,  which  are  unusual, 
and  which  are  not  according  to  the  ordinary  practice. 
They  also  insisted  on  the  petitioning  creditors  giving  an 
undertaking  not  to  issue  another  fiat ;  but  they  did  not,  as 
I  have  said,  object  that  the  words  "  the  costs  of  annulling 
the  fiat,  and  incidental  thereto"  were  not  included  in  the 
proposed  Order.    I  think,  that  the  terms  and  conditions 
suggested  on  behalf  of  the  alleged  bankrupt  were  un- 
tenable. 

Both  parties  therefore  were  in  error,  as  regards  the 
terms  of  the  proposed  Order ;  but  I  cannot  help  think- 
ing it  probable,  that,  if  the  advisers  of  the  alleged  bank- 
rupt had  said  that  the  proposed  Order  was  not  according 
to  the  ordinary  course,  those  who  were  concerned  on 
behalf  of  the  petitioning  creditors  would  have  acceded 
to  the  Order  being  drawn  up  in  the  usual  form. 
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However^  the  petitioning  creditors  being  wrong  in  1843. 
striking  the  docket,  and  being  under  a  primd  facie  lia-  ^^  ^^ 
bility  to  pay  all  the  costs,  on  them  is  the  burthen  of  Musomovx. 
making  out  that  they  were  clearly  in  the  right,  when  they 
proposed  a  course,  with  a  view  of  preventing  the  case 
fifom  coming  before  the  Court  and  terminating  it  by  con* 
sent  or  submission.  This  they  have  not  done;  and, 
although  the  alleged  bankrupt  did  not  give  the  right 
reason  for  not  acceding  to  the  proposed  Order,  yet,  as 
the  proposed  Order  was  in  itself  erroneous,  and  more- 
over, as  the  petitioning  creditors  avowed  their  intention 
of  issuing  another  fiat,  I  think,  on  these  united  grounds, 
that  I  ought  not  to  make  any  difference  in  the  form  of 
the  Order  on  account  of  what  has  taken  place.  I  will 
reconeider,  however,  this  part  of  the  case,  and  state  to- 
morrow morning,  if  I  take  a  different  view  of  it.  If  I 
should  say  nothing  more  on  the  subject  (a),  the  Order 
will  be  drawn  up  in  the  usual  form. 

With  respect  to  the  other  petition,  for  leave  to  issue 
another  fiat,  I  think  the  petitioning  creditors  should  pay 
the  costs  of  it,  and  should  be  at  liberty  to  strike  another 
docket,  without  prejudice  to  any  question  whether  it 
may,  or  may  not,  be  struck  without  the  leave  of  the 
Court.  But  both  parties  have  concurred  in  submitting 
to  the  Court  this  question — ^whether  the  Court  would 
allow  the  new  fiat  to  stand,  if  no  other  act  of  bank- 
ruptcy were  established  than  that  now  before  the  Court. 
Upon  the  joint  application  of  both  parties,  I  have  con- 
sidered, and  have  no  objection  to  state  my  opinion  on 
this  question.  The  alleged  act  of  bankruptcy  depends 
upon  the  14th  section  of  the  act  5  &  6  Vict.  c.  12S. 
It  appears,  that  Musgrave  is  a  trader, — that  he  has  been 

(a)  His  Honour  did  not  mention  the  case  again. 
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1843.  served  with  notice  according  to  the  provisions  of  the 
Ex  parte  1 1th  section  of  that  act,— that  he  appeared  and  signed 
MuscRovB.  ^^  admission  of  debt  according  to  the  13th  section, — and 
that  he  has  not,  within  fourteen  days  after  filing  such 
admission,  paid,  or  tendered  and  offered  to  pay,  to  the 
creditor  the  amount  of  the  demand,  or  secured  or  com- 
pounded for  the  same  to  the  satisfaction  of  the  creditor. 
If,  therefore,  there  were  no  more  in  the  case,  this  would 
constitute  an  act  of  bankruptcy.  But  it  now  appears, 
that,  before  the  fourteen  days  had  elapsed,  and  while 
the  law  allowed  the  trader  the  power  of  preventing  the 
inchoate  act  of  bankruptcy  from  becoming  complete, 
the  petitioning  creditors,  through  error,  took  a  step, 
which,  at  the  very  least,  interposed  very  great  doubt 
embarrassment  and  difficulty  in  the  way  of  the  alleged 
bankrupt  doing  what  the  law  allowed  him  to  do,  for  pre- 
venting an  act  of  bankruptcy  from  taking  place.  With- 
out therefore  saying,  whether,  in  point  of  legal  strictness, 
an  act  of  bankruptcy  has,  or  has  not,  in  fact  been  com- 
mitted (a  point  on  which  I  entertain  an  opinion),  and 
without  deciding  what  is  the  true  construction  of  the  6 
Geo.  4.  c.  16.  s.  8«,  I  think,  considering  the  principles  by 
which  the  Court  is  guided  in  exercising  its  discretionary 
jurisdiction  to  annul  fiats,  that  it  would  be  its  duty  to 
annul  a  fiat,  which  might  be  issued  by  these  petitioning 
creditors,  founded  upon  such  an  act,  or  supposed  act,  of 
bankruptcy, — ^they  themselves  having  created  the  species 
of  obstruction  to  which  I  have  referred.  If  therefore 
they  shall  think  fit  to  issue  a  fiat,  founded  on  the  alleged 
act  of  bankruptcy  now  suggested,  they  will  do  so,  with 
the  knowledge  of  the  present  opinion  of  the  Court, 
given  at  the  request  of  both  parties  upon  the  subject. 
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1843. 

Ex  parte  William  Mitchell  and  others. — In  the  mat-       ^«^.^^ 
ter  of  Philip  Beyfus^  and  Solomon  Beyfus. 

Lincoln's  Inn, 
October  Q], 

This  was  the  petition  of  five  of  the  creditors  of  the  Where  a  fiat  has 
bankrupts,  resident  at  Birmingham,  for  the  transfer  of  and  the  baak- 
the  fiat  from  the  Court  of  Bankruptcy  to  the  District  SS  h" com°* 
Court  of  Birmingham.    The  fiat  had  been  opened  in  wffi^ntan"* 
London,  and  two  of  the  petitioners  had  been  chosen  Jion' {**  \^**' 
assignees.     The  grounds  on  which  it  was  sought  to  the  venae  of  the 
change  the  venue  of  the  fiat  were,  that  of  3500Z.,  the  petitioners  do 

not  make  oat  a 

amount  of  the  debts,  600Z.  only  was  due  to   London  grave  case  of 

benefit  to  the 

creditors,  while  upwards  of  2000L  was  due  to  creditors  esute,  com- 

...  ^  Tj*      .  •     al     •  J*  1.  •   i_i.  bined  with  the 

residmg  at  Birmmgnam,  or  in  the  immediate  neighbour-  absence  of  in- 
bood  of  that  town ;  that  one  of  the  petitioners,  who  was  iankmpt. 
an  accountant,  had  offered  his  services  gratuitously  on 
the  investigation  of  the  accounts,  if  the  fiat  were  pro- 
secuted in  Birmingham ;  that  the  bankrupts,  who  carried 
on  business  as  importers  of  French  goods  and  manufac- 
turers of  steel  pens  in  Houndsditch,  in  the  city  of 
London,  bad  also  a  house  for  the  reception  of  goods  in 
Pershore  Street,  Birmingham. 

The  fiat  issued  on  the  3rd  August  1843,  and  the  debts 
already  proved  amounted  to  1692Z.  13«.  lldf.  of  which 
1449/.  7s.  8d,  had  been  proved  by  Birmingham  creditors. 

Mr.  £!.  James,  in  support  of  the  petition,  cited  In  re 
SneUing  (a). 

The  Chief  Judge. — Can  I  change  the  judge  who  is 
to  decide  upon  questions  materially  affecting  the  interests 
of  the  bankrupts  after  the  judge  has  commenced  the 

(a)  2  Deac.  557. 
VOL.  III.  E  E 


398  CASES  IN  BANKRUPTCY, 

1848.       course  of  adjudication^  especially  now,  when  the  Com- 


£z  parte      missioner's  decision  as  to  the  certificate  may  be  conclu- 

MlTCHBLL  -         A 

and  otben.      ^^^®  • 

Mr.  Stoanstan,  for  the  bankrupt,  cantri.  No  prece- 
dent has  been  produced  for  such  an  Order  as  is  now 
sought,  where  the  fiat  has  been  opened.  Here  the 
assignees  have  been  chosen,  and  the  bankrupt  has  been 
examined.  It  would  be  most  indecorous  and  incon- 
venient to  change  the  tribunal  after  the  investigation  into 
the  afiairs  of  the  bankrupt  has  commenced.  He  cited 
£r  parte  FeUowes  (a). 

Vice-Chancellor  Knight  Bruce,  C.  J. — ^The  bur- 
den lies  upon  the  petitioners  to  show  a  grave  case  of 
benefit  to  the  estate,  combined  with  the  absence  of  in- 
justice to  the  bankrupt,  in  the  proposed  transfer  of  the 
fiat  Here  they  have  not  made  out  such  a  case,  and, 
therefore,  for  that  reason  alone,  I  think  the  petition  must 
be  dismissed. 

Ordered  accordingly.    Costs  out  of  the  estate. 

(a)  2  Mad.  141. 
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Ex  parte  Woodin. — In  the  matter  of  Daniel  Wade       A^li\ 
AcRAMAN,  William  Edward  Acramam,  and  Alfred 
John  Acbaman.  ^„^,,.,  j„„^ 

Nov,  !• 

This  was  an  appeal  from  the  decision  of  the  Com-  By  a  marriage 
missioner,  admitting  a  proof  for  2000L  and  interest^  smn  of  money 
against  the  separate  estate  of  Daniel  Wade  Acraman,  ^^edbythe 
the  petitioner  contending  that  the  right  of  proof  was  ^^tSun^-*"' 
against  the  joint  estate  only,  vernment  or 

^  •'  -^  real  secanties. 

The  following  were  the  circumstances  of  the  case,  as  *°**  the  interest 

°  wan  to  be  paid 

they  appeared  from  the  affidavits,  and  from  admissions  to  the  wife  for 

life  for  her  se- 
at the  bar.  parate  use, 

-  ,  1     « XT  rr      y       without  a  powcr 

A  sum  of  ^000/.,  secured  by  the  bond  of  Henry  Hatokes  of  anticipa- 
to  John  Acraman^  since  deceased,  and  Henry  Watson^  mainder  to  the 
was,  by  the  settlement,  made  previously  to  the  marriage  of\h€^trustee8* 
of  Mr.  and  Mrs.  Hawkes,  in  the  year  1829,  declared  to  n'^^'^^d^a."'^ 
be  vested  in  John  Acraman  and  Thonuia  Watson^  upon  ^JrtneiBh'*^  * 
trust  to  invest  the  same,  when  received,  in  parliamentary  ®'.  merchants, 

*  ^    without  taking 

or  public  funds  or  government  or  real  securities,  for  the  "y  "ecurity. 

He  receives  the 

benefit  of  the  wife  for  her  life,  for  her  separate  use,  but  interest  from  the 

partnership,  and 

without  power  of  anticipation,  with  remainder  to  the  pays  it  over  to 

the  wife  legu- 

husband  for  life,  and  remainder  to  the  children  of  the  larly  up  to  the 
marriage.     In  May  1834  this  bond-debt  was  paid,  and  death;  after- 
the  money  was,  in  the  month  of  June  following,  lent  by  TershVpayB^^e 
John  Acraman,  with  the  sanction,  as  it  was  alleged,  of  l^^fejirectlY** 
his  co-trustee,  Mr.  WaUon,  to  the  firm  of  the  bankrupts,  "**  '^'l;?"*  *5« 

'  '  '^       intervention  of 

who  were  merchants,  at  interest  at  five  per  cent.,  but  ^®  sundving 

'  '^  trustee.    In  the 

without  security.  partnership 

[M)oks  the  ac- 

The  interest  appeared  to  have  been  paid  by  the  firm  counu  relating 
to  the  trustee,  John  Acraman,  until  his  death,  which  transaction  ate 

entered,  as  be- 
tween the  wife  and  the  partnership  only.  Upon  the  partnership  becoming  bankrupt ;  H^ld, 
that  the  partners  had  constituted  themselves  directly  trustees,  and  that  the  proof  on  behalf  of 
the  trust  estate  might  be  made  either  against  the  joint  estate,  or  the  separate  estates.  Q.utBr€, 
whether  there  would  have  been  a  right  of  proof  sgainst  the  separate  estates,  if  the  firm  had 
been  constructive  trustees  only ;  or  whether  the  term  "  constructive  trust"  is  suflSciently 
definite  to  admit  of  any  general  rule  being  laid  down  upon  the  point. 

E  e2 
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Ifi4d.  converted  into  individual  trustees^  so  as  to  give  the  cestui 
£z  parte  ^^  ^^'^^  &  right  of  proving  against  the  separate  estate 
of  each.  In  Ex  parte  Beilbtf{a),  the  point  might,  and 
no  doubt  would,  have  been  taken,  if  it  were  tenable. 
The  liability  of  the  bankrupts  arose  at  the  instant  of  the 
receipt  of  the  money  by  them,  and  was  then,  and  must 
still  be,  a  joint  liability  only. 

But  even  admitting  that  there  would  have  been  a  joint 
and  separate  liability,  had  the  parties  remained  solvent, 
it  does  not  follow,  that  there  will  be  a  right  of  proof 
against  the  separate  estate.  To  give  a  right  of  election 
in  bankruptcy,  there  must  be  an  express  and  not  merely 
an  implied  liability  of  both  estates.  The  creditor  must 
have  contracted  for  the  double  liability,  and  must  have 
a  right  of  suing  the  bankrupts  jointly  or  severally.  Now 
here  it  would  be  impossible  for  proceedings  to  have 
been  taken  against  any  partners  individually. 

Mr.  Swatuton  and  Mr.  Wood,  cantri.  There  is  no 
authority  for  the  distinction  between  direct  and  construc- 
tive trust.  With  regard  to  the  former,  the  rule  has  been 
long  established,  that  a  breach  of  trust  creates  a  joint 
and  separate  liability;  Keble  v.  Thompson  (b).  Ex  parte 
Beilhy  (a),  cited  on  the  other  side,  is  really  an  autho- 
rity in  our  favour.  The  bankruptcy  cannot  vary  the 
liability ;  for  as  a  creditor  claiming  in  respect  of  a  breach 
of  trust  had  a  complete  equitable  right  against  each  of 
the  bankrupts,  and  could  enforce  such  rights  against  any 
one  of  them  at  his  option,  the  circumstance  of  the  bank- 
ruptcy intervening  ought  not  to  make  any  difference.  It 
is  true  that  in  Ex  parte  Heaton  (c),  and  Ex  parte 

(a)  1  G.  &  J.  167.  (ft)  3  Bro.  C.  C.  112. 

(e)  Buck,  386. 


WOODIN. 
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Watson  (a),  and  in  other  cases,  proofs  were  allowed  to  1843. 
be  made  against  the  joint  estate  ;  but  it  does  not  follow,  ^^  ^^^ 
that  if  the  question  had  been  raised,  the  proof  would 
not  have  been  allowed  against  the  separate  estates,  if 
there  were  any.  In  JEx  parte  Heaton  there  was  no 
separate  estate.  In  none  of  the  cases  is  any  distinction 
in  the  rules  of  equity  as  regards  their  application  to 
bankruptcy  contended  for. 

Mr.  Stintan,  for  the  assignees. 

Mr.  Anderdon,  in  reply. 

Vice-Chancellor  Knight  Bruce,  C.  J. — It  is  un- 
necessary to  consider  how  the  case  would  have  stood,  if 
the  bankrupts  had  kept  or  opened  an  account  with  the 
trustees,  or  either  of  them,  in  respect  of  the  sum  in  ques- 
tion. They  did  not  do  so.  The  only  account  relating 
to  it,  which  they  appear  to  have  kept  or  opened,  was  with 
Mrs.  Hawhesy  a  married  woman,  the  equitable  tenant  for 
life  of  the  income  of  the  trust  fund,  for  her  separate 
use,  under  a  restraint  against  anticipation. 

The  bankrupts  were  merchants,  but  not  ordinary 
bankers,  and  their  account  commences  thus:  [His  Honour 
read  the  account  as  above  set  out.]  The  balance  is 
carried  on  with  intetest  from  time  to  time  through  the 
years  1835,  1836,  1837,  and  1838,  the  whole  being  a 
continuation  of  the  same  account,  under  the  single  name 
of  Anne  Jones  Hawkes;  and  it  is  agreed  on  all  hands, 
that  the  account  was  continued,  in  the  same  manner,  up 
to  the  time  of  the  bankruptcy.  In  1837,  with  reference 
to  the  death  of  John  Acraman,  the  three  bankrupts 

(a)  2  V.  &  B.  414. 
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1843.  signed  this  entry  in  their  books.  [His  Honour  read  it.] 
£x  parte  ^^^  interest,  as  I  have  said,  was  paid  from  time  to  time 
by  the  bankrupts  to  this  lady,  probably  during  John 
AcramafCs  lifetime^  through  him,  but  after  his  death, 
which  happened  in  May  1836,  to  herself,  and  as  I  collect, 
without  any  direction  or  intervention  on  the  part  of  Mr. 
Watson,  the  co-trustee  of  Mr.  John  Acraman,  who  is 
still  living.  It  is  stated  at  the  bar,  that  two  of  the  bank- 
rupts were  the  executors  of  John  Acraman,  but  they  do 
not  appear,  so  far  as  this  matter  is  concerned,  to  have 
acted  in  that  capacity,  nor  do  I  think  the  fact  material. 
Mrs.  Hawkes,  a  married  woman,  restrained  from  antici- 
pation, was  incapable  of  assenting  to  the  mode  in  which 
the  capital  was  invested  or  lent ;  which,  it  is  agreed  on 
all  hands,  was,  as  between  the  trustees  and  the  cestuU 
que  trustentf  a  breach  of  trust. 

The  condition  of  the  evidence  is  such  as  to  render  it 
necessary,  in  my  opinion,  for  me  to  assume,  that  the 
bankrupts  had  actual  notice  of  the  nature  of  the  trusts, 
to  which  the  fund  in  question  was  liable.    And  the  facts 
of  the  case,  taken  altogether,  including  of  course  the  par- 
ticular character  of  the  entries  in  the  books,  establish,  in 
my  opinion,  the  proposition,  that  the  three  bankrupts 
had  made  themselves  in  effect  directly  trustees  of  the 
fund, — not  regularly  trustees,  I  agree,  but,  for  every  pur- 
pose of  liability,  complete  trustees;  and  consequently, 
under  the  circumstances,  jointly  and  severally  liable  to 
restore  it.    The  petition  must  be  dismissed  with  costs, 
to  be  paid  out  of  the  separate  estate  of  D.  W.  Acraman. 
The  dividends  upon  the  proof  must  be  dealt  with  as  the 
Court  shall  direct.     The  term  '*  constructive  trust^'  has 
been  much  used  in  the  course  of  the  argument.     It  is  a 
flexible  term,  of  considerable  extent,  and  perhaps  not 
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capable  of  any  very  precise  definition.     I  wish  not  to  be        1843. 
understood  as  giving  any  opinion  on  the  argument^  with      ^^    ^ 
reference  to  such  trusts.   Upon  the  nature  of  the  liabilities       Woodib. 
arising  from  constructive  trusts,  whatever  that  term  may 
mean  or  comprehend,  I  say  nothing  (a). 

Petition  dismissed,  with  costs. 

(a)  See  Ex  parU  Burton,  ante,  p.  364. 


Lineoln^t  Inn, 

July  20  and 

Feb.  16. 1844, 

befor$  th§  Lord 

Ex  parte  Steward.— In  the  matter  of  Dodshon  Blake.  ^^'1^^''^ 

f-^  Review. 

1  HE  circumstances  of  this  case  are  stated  in  the  report  The  Commis' 
of  the  bearing,  ante,  p.  265.    The  Order,  after  declaring  bound^to'ejie- 
that  the  East  of  England  Bank  were  equitable  mort-  ^fcre^«*made 
gagees,  referred  it  to  the  Commissioner  acting  in  the  ^J^^^^J^^*^' 
prosecution  of  the  fiat  to  take  an  account  of  what  was  °«i*>«r  that 

*^  Court,  nor  the 

doe  to  the  petitioners,  in  respect  of  their  securities,  in  ^"^  Chan- 

*  *       ^  oellor,  can  com- 

the  usual  form,  and  also  referred  it  to  the  Commissioner  pel  the  Com- 

miisio&en  to 

to  inquire  and  state  to  the  Court  how  and  in  what  manner,  execute  auch 

Orden. 

with  reference  to  the  interests  of  all  parties  concerned, 
the  security  of  the  East  of  England  Bank,  on  the  bank- 
rupt's share  and  interest  under  the  agreement  of  the  20th 
of  May,  could  best  be  made  available ;  and  the  Commis- 
sioner was  to  be  at  liberty  to  state  any  special  circum- 
stances. When  the  parties  went  before  the  Commissioner 
upon  this  reference,  the  Commissioner  declined  proceed- 
ing in  the  inquiries  referred  to  him  by  the  Order,  upon 
the  ground  that  the  Court  of  Review  had  no  jurisdiction 
to  direct  references  to  the  Commissioners  (&). 

(6)  See  £x  parU  Rolfe,  3  M.  &  A.  316;  2  I>ea.  421 ;  Ex  parte  Gore, 
mtff,  p.  78  ;  and  Ex  parte  Curlewis,  ante,  p.  362. 
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1843.  Mr.  Kocy  on  behalf  of  the  petitioner^  now  applied  to 

Ex  parte      ^he  Court  of  Review  for  the  direction  of  that  Court  under 
the  very  peculiar  circumstances  of  the  case. 


Stbwabd. 
JuUf  20 


The  Chief  Judge  intimated  his  intention  of  commu- 
nicating with  the  Lord  Chancellor,  in  order  that,  if  his 
Lordship  should  think  fit,  the  question  might  be  brought 
immediately  before  his  Lordship,  and  disposed  of  by 
him. 

Shortly  afterwards,  on  the  same  day,  his  Honour 
having  in  the  meanwhile  communicated  with  the  Lord 
Chancellor  on  the  subject, 

Mr.  Koe  made  an  application  to  his  Lordship  for 
directions  to  the  Commissioner  to  execute  the  Order  of 
the  Court  of  Review,  when  the  Lord  Chancellor  reserved 
his  decision. 

1844.  Lord  Lyndhurst,  C,  now  delivered  his  judgment  as 

Linooln'i  Inn,    «  -n 

Feb.  16.         follows  :— 

I  am  of  opinion  that  the  Commissioner  ought  in  this 
case  to  have  executed  the  Order  of  the  Court  of  Re- 
view ;  the  Commissioners  appointed  under  the  act  1  &  2 
Will,  4.  c.  56  being  bound  to  perform  the  same  duties, 
as  had  been  performed  by  the  Commissioners  previously 
to  the  passing  of  that  act.  It  has  been  said,  that  the 
last-mentioned  Commissioners  executed  the  refereuoes 
made  to  them  by  the  Lord  Chancellor,  not  in  their 
character  of  Commissioners,  but  as  barristers,  in  the- 
same  way  as  barristers  took  the  references  of  judges 
of  assize  (a).     It  is  clear,  however,  from  the  form  of 

(a)  See  the  statemeat  of  Mr.  Fonblanqw,  in  the  note  to  Es  parte  Rc^*t 
3  M.  &  A.  320;  2  Dea.  436, 
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those  references^  and  of  the  certificates  made  in  pursuance        1843. 
of  them^  that  such  was  not  the  case.    [His  Lordship  then       ^"^ 
referred  to  the  several  Orders  of  reference,  and  the  cer-      Stiward. 
dficates  of  the  Commissioners  thereon,  set  out  in  the 
note  below  (a).]   Now,  in  these  Orders  and  reports  there 

(a)  The  following  are  the  Foims  of  the  Ceitificatet  of  the  Comminionen, 
refened  to  by  the  Lord  Chaooellor.  They  were  made  upon  the  Ordeis  in 
tbe  caws  mentioned  in  the  note  to  Ex  paru  Bo}fe,  3  M.  &  A.316;  2  Deac. 
433. 

"  In  the  matter  of  John  Poolst  Ksnsiiioton,  £i>ward  Ksmsimoton,     Certificate  on  a 

Henry  Keniimoton,  Wiluam  Styan,  and  Daniel  Ai>am8.  leference,  as  to 

"  To  the  Right  Honourable  the  Lord  High  Chanoellor  of  Great  Britain.    ^^  .t^eliveiy  of 
^  •  copies  of  ac- 

"  We,  the  major  part  of  tbe  Commissioners  acting  in  the  commission  of  oonnts. 

bsakniptcy,  issued  against  the  said  John  Pooky  KtntingUm,  Edward  Ken^ 
unftoH,  Htnry  Kenrington,  William  Styan,  and  Danid  Adamt,  humbly 
certify,  that  by  an  Order  made  by  his  Honour  the  Vice  Chancellor  of 
Enghuid,  dated  the  6th  day  of  August  1819,  and  made  upon  the  petition  of," 
&c.  "  It  was  ordered.  Thai  it  be  referred  to  the  Commissioners  to  inquire 
whether  it  was  for  the  benefit  of  the  creditors  seeking  relief  under  the  said 
oooimission,  that  the  copies  of  the  accounts  in  question  in  the  said  petition 
DMotioned  should  be  delivered  to  the  petitioners  or  their  agent,  having  regard 
to  the  circnmstanoe,  that  Mr.  Liarvumih  is  for  this  purpose  the  agent  of  the 
petitionerB.  That*  in  pursuance  of  such  Order,  we,  the  migor  part  of  the 
Commissioners  met  for  the  purpoae  of  proceeding  upon  the  said  inquiry,  and 
It  the  request  of  Mr.  Bou,  as  counsel  for  the  assignees,  we  examined,"  &c. 
"  We  do  therefore  humbly  certify,  that  as  far  as  we  are  capable  of  forming 
say  judgment  upon  the  question  referred  to  us,  it  will  be  for  the  benefit  of 
the  creditors  that  copies  of  these  accounts  should  be  delivered  to  the  peti- 
tioners or  their  agent,  we  having  had  regard  to  the  circumstance  that  Mr. 
iMmouih  is,  for  that  purpose,  the  agent  of  the  petitioners. 

(Signed,)  J.  Bbauclxbx, 

J.  WnOTTSSLBY, 
J.  8PRAM0SB." 


"In  the  matter  of  Mattuew  Garland,  Moses  Magnus,  and  Benjamin  Certificate  on  a 

Benjamin,  bankrupts.  reference,  as  to 

"  To  the  Right  Honourable  the  Lord  High  ChanceUor  of  Great  Britain.  S^^^ftcy  **  ^^ 
Wheieas»  by  an  Order  bearing  date  the  28th  day  of  August  in  the  year  of 
oar  Loid  1819#  and  made  on  the  petition  of  CharUt  MiUer,  Edward  SehoU' 
Md,  and  Jamei  Batt,  your  Lordship  was  pleased  among  other  things  to 
£iect  that  it  should  be  retoed  to  the  Commissioners  named  in  the  com- 
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1843.        is  no  mention  whatever  of  their  being  made  by  consent; 

£z  parte      ^^^  ^^  ^^  clear,  that  they  were  not  so  made.    As  the  Lord 

Stiwar©.      Chancellor,  therefore,  had  no  power  to  refer  questions  in 

dispute  between  parties  to  barristers,  unless  by  the  con- 

mistion  igtinst  the  laid  bankrupts,  or  the  major  part  of  theiBt  to  inqniie 
and  certify  to  the  Court  at  what  time  any  and  what  act  or  acts  of  bankraplcy 
was  or  were  committed  by  the  said  bankrupts,  or  any  or  either  of  them,  and 
what  act  or  acts  of  bankruptcy  were  known  to  Themtu  Benntit,  the  petitioniog 
creditor  in  the  said  commission  named,  to  hare  been  so  committed,  and 
when  known  to  him  to  have  been  so  committed,  and  also  to  enquire  and 
state  to  the  Court  at  what  time  the  said  Thomat  BtnntU  had  a  sufficieat 
debt  to  support  a  commission  of  bankruptcy  against  the  said  i>ankrupts,  and 
whether  the  said  petitioners,  or  any  or  either  of  them,  had  at  the  time 
when  such  act  or  acts  of  bankruptcy,  or  either  of  them  were  committed,  and 
now  have,  a  sufficient  debt  to  sustain  a  commission  of  bankruptcy  against 
the  said  bankrupts,  aad  whether  the  said  petitioners,  or  any  or  either  of  then, 
had,  at  any  and  what  time,  notice  and  knowledge  of  such  act  or  acts  of 
bankruptcy ;  and  that,  for  the  purpose  of  making  such  inquiiies»  the  said 
Thamat  Benntit,  and  all  such  other  parties  as  the  said  Commisaoners,  or 
the  major  part  of  them,  should  deem  necessary,  were  to  be  severally  ex- 
amioed  before  the  said  Commissioners,  or  the  major  part  of  them,  upon 
interrogatories,  or  otherwise,  touching  the  matters  in  question,  as  the  said 
Conmiissioners,  or  the  major  part  of  them,  should  think  fit,  and  should  pro- 
duce to  the  said  Commissioners,  or  the  major  part  of  them,  upon  oath,  all 
books,  deeds,  papers,  and  writings  whatsoever  in  his  or  their  respectifs 
custody  or  power  relating  thereto,  as  the  said  Commissioners  should  diifct. 
Now  we,  whose  names  and  seats  are  hereunto  subscribed  and  set,  being  the 
major  part  of  tlie  Commissioners  named  in  the  said  commisuon,  do  humUj 
certify  to  your  Lordship,  that,  in  obedience  lo  the  said  Order,  we  have  pro- 
ceeded to  make  the  inquiries  thereby  directed,  and  for  the  purpose  of  makiag 
such  inquiries,"  &c.  "  And  having  considered  the  said  examinations,"  && 
"  And  having  also  read  and  considered  other  examinations  duly  taken  by 
us,  or  by  the  major  part  of  the  Commissioners  named  in  the  said  comnis- 
sion,  previously  to  the  making  of  the  said  Order,  and  now  remaining  filed 
with  our  proceedings  under  the  said  commission,  We,  the  said  Comois- 
sioners,  do  further  certify  to  your  Lordship,"  &c.  "In  witneu  whereoff  «e 
have  hereunto  set  our  hands  and  seals,  this,"  &c. 

(l.  s.)  a.  C.  Impbt, 

(l«  s.)  M.  F«  AiNsui, 

(L.8.)  R.  Gbant." 
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sent  of  the  parties  themselves,  the  circumstance  of  these        lS4t3. 

V   ^    ^   l' 

references  not  being  made  by  consent,  establishes  con-       ex  parte 
elusively,   that  they  were  made  to  the  Commissioners 


Steward* 


In  the  matter  of  William  Dunx,  a  bankrupt.  Certificate  on  a 

Ei  parte  William  Chubb.  reference,  as  to  a 

"  To  the  Right  Honourable  the  Lord  High  Chancellor  of  Great  Briuin.  cn3itor'8*d«b"f 
"  We,  whose  namet  are  hereunto  subscribed,  being  the  major  part  of  the 
Coonmissioaers  named  and  authorized  in  and  by  a  commission  of  bankrupt 
bearing  date  at  Westminster  the  17th  dsy  of  May  1817,  awarded  and  issued 
■gainst  the  said  W,  Dunn  of  Hoxton  in  the  county  of  Middlesex,  wholesale 
ophoUtrier,  cabiner  maker,  dealer  and  chapman,  directed  to  us  John  Beau- 
titrk  and  Jsjfiriet  Spranger,  Esqs.,  and  the  Honourable  Char  Us  Evmn  Law, 
together  with  Htnry  Stebbing  and  Henry  Wrottetley,  Ksqs.,  do  humbly  cer- 
tify to  your  Lordship,  that,  in  pursuance  of  an  Order  of  His  Honour  the 
Yice-Chancellor,  betriog  date  on  Wednesdsy  the  22nd  day  of  December 
1819,  whereby  it  was  ordered  that  it  should  be  referred  to  the  Commissioners 
Bsmed  in  the  said  commission,  or  the  major  part,  to  inquire  and  state 
whether  the  petitioner  W,  Chubb  has  now  a  legal  debt  to  support  a  com- 
■isaioii  against  the  said  W,  Dunn,  and  whether  the  said  debt  subsisted 
prior  to  the  20th  day  of  July  1815,  and  for  the  better  making  the  said 
iaquirj,"  &c., "  the  major  part  of  the  said  Commissioners  having  met  at*'  &c., 
*'  OB  the  24th  day  of  March  1820,  aod  being  attended"  &c.,  •'  do  find,  by 
theeznminationof  W,  Pmrtcn  of"  &c.,  "that  W,  Chuffb,  the  petitioner  in  the 
laid  Older  named,  had,  on  the  day  of  the  date  of  the  said  Order,  a  legal  debt 
to  support  a  commission  of  bankrupt  against  the  said  W,  Dunn,  but  we  do 
farther  find  that  the  said  debt  did  not  subsist  prior  to  the  said  20th  day  of 
Jaly  1815;  because,  although  a  running  account  subsisted  between  the 
aid  petitioner  and  the  said  bankrupt  from  the  5th  day  of  July  1814,  to  the 
7th  dej  of  April  1817,  upon  which  last  mentioned  account  100/.  and  upwards 
was  always  due  to  the  petitioner,  yet  payments  were  made  by  the  said  bank- 
rupt lo  the  aaid  petitioner  subsequent  to  the  said  20th  day  of  July  1815, 
which  eioeed  the  amount  of  the  debt  which  was  due  on  the  said  20th  day  of 
Jaly  1815.    Dated  the  9th  day  of  June  1820." 

(Signed,)  J.  Bsauclsbk, 

J. SrBANOBR, 

C.  £.  Law. 

14  March,  1821 .    '<  In  the  matter  of  Thomas  Eastman,  a  bankrupt         Certificate  on  a 
*'  To  the  Right  Honourable  tlie  Lord  High  Chancellor  of  Great  Britain,      reference,  as  to 
"  We,  the  undersigned,  being  the  major  part  of  the  Commissioners  named         •  -^^^  estate, 
tnd  authorised  in  and  by  a  commission  of  bankrupt  awarded  and  issued 
against  Thomas  Eastman,  late  of  Clement's  Lane,  merchant,  a  bankrupt,  do 
humbly  certify  to  your  Lordship,  that,  in  obedience  to  an  Order  made  in  this 
matter,  by  his  Honour  the  Vice-chancellor  on  the  3rd  day  of  August  1818, 
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1843.        in  their  character  of  Commisrianers,  and  not  as  bar' 
^^'^^       risters  (a). 

Ex  parte 

Steward.  If  the  Commissioners  refuse  to  execute  the  order  of 
reference  made  by  the  Court  of  Review,  I  am  not  aware 
that  I  have  any  jurisdiction  to  compel  them ;  although 
it  is  not  to  be  doubted  that  such  authority  must  reside 
somewhere  (ft).  The  Commissioners  have  suggested,  that 
it  is  contrary  to  public  policy  (c)  to  call  upon  them  to 
execute  these  Orders ;  but,  with  the  greatest  respect  for 
the  Commissioners,  I  must  beg  to  differ  entirely  from 
them  on  this  point,  and  his  Honour  the  Chief  Judge  is 
of  the  same  opinion  with  myself. 

upon  the  petition  of  Michoil  Bau^kL,  whereby  we  were  directed  to  in<]iii]e 
and  state  to  his  Honour,  whether  at  the  time  of  the  bankruptcy  of  the  said 
Thomat  Eattman  there  was  any  joint  estate  of  the  said  Tkamat  Eastman  and 
Duncan  Hunttr  in  the  said  petition  named,  and  of  what  it  consisted :  and 
by  which  we  were  authorised  to  state  to  his  Honour  any  special  circom- 
stances  which  in  the  course  of  our  inquiries  and  in  our  judgment  we  should 
think  necessary  for  his  Honour's  information  in  this  matter;  we  have  pm- 
ceeded  to  make  inquiries  and  do  humbly  certify,  that  we  ha? e  been  attended 
by  the  solicitors  for  the  several  parties  interested,  and  having  examined 
witnesses  upon  oath,  and  perused  certain  documents  laid  befiue  us  touching 
the  matters  referred  to  us,  do  find,'*  &c«,  '*  And  we  humbly  certify  to  your 
Lordship  that  we  are  of  opinion  that  there  was  not  at  the  time  of  the  bank- 
ruptcy  of  the  said  T^ofiiaf  Eattman,  and  that  there  is  not  now,  any  joint 
estate  of  the  said  Thomas  Eattman  and  Duncan  Hunter,  unless  the  proof  of 
the  debt  of  461  <•  I2t,  6d.,  so  made  under  the  said  commission  of  Robert 
Baimy  as  aforesaid,  can  be  considered  to  be  joint  estate. 

(Signed,)  J.  C.  Oovob. 

G.  D.  CoLuvsov, 
P.  Still." 

(a)  It  appears,  upon  the  face  of  an  Order  of  reference  made  by  a  jodge 
of  assize,  and  of  the  award  in  pursuance  of  such  Order,  that  the  proceed- 
ings, including  the  examination  of  witnesses,  &c.,  are  by  consent.  See  the 
forms  in  Watson  on  Awards,  363,  374  (2nd  edit.) 

(b)  Qtusre,  does  not  such  authority  reside  in  the  Court  of  Queen's  Bench, 
which  has  the  power  to  issue  a  mandamut  to  any  person,  or  inferior  Court, 
requiring  them  to  do  some  particular  thing  therein  specified,  which  apper- 
tains to  their  office  and  duty,  and  which  is  consonant  to  right  and  justice  t 
See  3  Bla.  Com.  ch.  7.  p.  110.— £.  E.D. 

(e)  See  Mr.  Fonblanqu^t  statement,  ubi  supra. 
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A  memorandum  of  the  Lord  Chancellor's  opinion  was       1848. 
entered  in  the  Secretary's  book  as  follows :  ^TwiL 

"  Upon  the  application  of  Mr.  Kae,  stating  that  a     Steward. 
Commissioner  of  Bankruptcy  declined  to  execute  an 
Order  made  by  the  Chief  Judge  of  the  Court  of  Review^ 

''  The  Lord  Chancellor  gave  it  as  his  decided  opinions 
that  the  reference  ought  to  be  executed  by  the  Commis- 
sioner ;  that  the  reference  is  made  to  them,  not  as  bar- 
risters, but  as  Commissioners  appointed  to  act  in  the 
same  way,  in  all  cases,  as  the  Commissioners  appointed 
in  Lord  £ldon's  time  acted  under  such  references.  His 
Lordship  considered  that  they  were  bound  to  act  as 
required,  but  that  he  had  no  power  to  oblige  them.  In 
confirmation  of  his  opinion,  his  Lordship  referred  to  the 
references  and  forms  of  the  former  Orders,  and  the  re- 
turns of  the  Commissioners." 

On  the  case  being  mentioned  this  day  to  the  Court  of      vf^ 
Review, 

Vice-Chancellor  Knioht  Bruce,  C.  J.  made  the 
following  observations:— 

Soon  after  my  appointment  to  be  a  member  of  this 
Court,  a  quesdon  was  suggested  as  to  its  jurisdiction  to 
direct  references  to  the  Commissioners ;  and  I  learned 
with  surprise,  that  references  bad  been  directed  by  the 
Court  of  Review  to  Mr.  Ayrton,  one  of  the  Registrars 
of  the  Court,  instead  of  the  Commissioners.  I  thought, 
as  I  still  think,  that  the  Orders  of  reference  ought  to  have 
been  directed  to  the  Commissioners,  and  not  to  Mr. 
Ayrtan ;  not  because  I  doubt  the  entire  competency  of 
that  gentleman  to  perform  such  duties,  for  I  believe  him 
to  be  in  all  respects  fully  competent, — ^an  opinion  that  is 
augmented  and  strengthened  by  daily  experience  of  his 
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1843.        ability  and  learning ;  but  because  I  think  the  matter  pro- 
^^^^^^       perly  within  the  cocrnizance  of  the  Commissioners,  and  not 

Ex  parte        ^      ^  o 

Steward,  within  the  scope  of  the  office  of  Registrar;  nor,  however 
willing  he  might  be  to  undertake  it,  does  it  form  any  part 
of  the  duties  of  the  Registrar.  I  acted  accordingly.  The 
London  Commissioners  however,  it  appears,  entertained 
a  different  opinion,  and  while  some  executed  Orders  of 
reference  made  by  me,  and  some  did  not,  all  of  them 
agreed  in  theory.  Some  public  inconvenience  was  felt  in 
consequence.  At  last,  this  petition  in  the  matter  ot  Blake 
brought  the  question  before  me,  in  the  shape  of  a  com- 
plaint against  one  of  the  Commissioners  for  not  having 
executed  an  Order  of  reference.  Having  considered  the 
case,  and  referred  to  the  late  act  (a),  as  well  as  to  the  act 
of  the  1  &  2  Will.  4.  o.  56.,  I  felt  that,  even  if  disposed, 
I  had  no  power  to  enforce  the  execution  of  Orders  of 
reference  by  the  Commissioners.  I  also  did  not  see,  the 
law  standing  as  it  now  does,  that  the  Lord  Chancellor  had 
any  such  power ;  yet  feeling  the  importance  of  the  ques- 
tion to  the  public,  and  to  the  Commissioners  themselves, — 
as  if  they  were  wrong,  their  refusal  to  act  might  cause  a 
forfeiture  of  their  office  (without  the  interference  of  par- 
liament) by  the  ordinary  course  of  law,  by  information, 
or  scire  facias  (ft),  or  otherwise, — and  thinking  of  the 
subject  with  the  most  perfect  respect  for  their  offices,  I 
took  the  liberty  of  requesting  the  Lord  Chancellor  to  hear 
the  petition,  instead  of  myself,  by  reason  of  the  much 
greater  weight  of  his  opinion.  A  few  days  ago  his  Lord- 
ship stated  his  opinion,  which  is  entered  in  the  Secretary's 
book,  and  which  I  will  now  read.  (His  Honour  then  read 
the  above  memorandum  (c)  from  the  Secretary's  book.) 

(a)  6  St  6  Vict.  c.  122. 

(b)  The  authorities  referred  to  in  5  Com.  Dig.  tit.  "Officer,"  (K.2.) 
(K.  3.)  (K.  1 1.)  (K.  13.)  seem  to  be  in  perfect  accordaoce  with  this  psrt 
of  bis  Honour's  judgment— £.  £.  I>.  (r)  See  ante,  p.  411. 
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1843. 

Ex  parte  Samuel  Ridley  and  others. — In  the  matter 

of  Edward  Knight. 

WestmintUr, 
^_  Nov,  6. 

iHIS  was  a  petition  of  various  creditors  of  the  bank-  where  the 

nipt,  for  the  payment  of  their  respective  dividends.  aiTmectbig*to 

The  fiat  issued  on  the  9th  June  1840.  ^^^^^^^  ^^; 

On  the  2nd  December  1840  a  first  dividend  of  8*.  in  wsigoees  and 

declare  a  divi- 

the  pound  was  declared,  the  amount  of  which  had  been  ^°^i  ^°^°^  * 

'^  certain  sum  to 

duly  paid  to  each  of  the  petitioners.  be  in  the  bandi 

of  the  assigneet, 

On  the  2nd  June  184^,  at  a  meeting  of  the  Commis-  and  declared  a 

dividend  ac- 

sioners  for  the  purpose  of  auditing  the  accounts  of  the  cordingiy ; 
assignees  and  declaring  a  further  dividend,  the  accounts  of  the  assignees 

rf^,  .  j*^  J  J   xL      n  •     •  >•  liable  for  the 

the  assignees  were  audited,  and  the  Commissioners  payment  of  the 

then  found  a  balance  of  409/.  3*.  in  the  hands  of  the  fbol^hlhe  ^^^^^ 

assignees  to  be  divided,  which  sum  was  sufficient  to  pay  JJJJ^  ^°^  "*' 

the  creditors  who  had  that  day  proved  their  debts  the  ^^^  ^J^  "^ , 

^  '^  ceived  by  and 

amount  of  the  former  dividend,  and  also  a  further  divi-  ;vas  then  in  the 

bands  of  only 

dend  of  1^.  l^d.  in  the  pound  upon  their  several  debts ;  on«  of  the  as- 
signees. 

and  the  Commissioners  then  declared  a  final  dividend  If  an  assig- 
nee objects  to 

of  Is.  1  id,  in  the  pound.  be  so  charged 

In  September  1842  the  petitioner  Ridley  applied  to  the  handTo/'^ 
Mr.  Machejfj  one  of  the  assignees,  for  the  payment  of  he shouldstate' 
this  dividend ;  but  neither  he,  nor  any  of  the  petitioners,  |^e  Commts"  ^ 
bad  yet  been  paid  it.  ^X^ 

On  the  12th  October  1842  a  circular  letter  was  sent  ««  by,  until  a 

petition  IS  pre- 

by  the  solicitors  of  the  assignees  to  the  several  creditors  >«°^  for  the 

payment  of  the 

resident  in  or  near  London,  who  had  proved  under  the  dividend, 
fiat,  to  the  following  efiect : 

"  Wardrobe  Place,  Doctois'  Commons,  13th  Oct  1842. 

"  Re  Wright f  a  bankrupt 
''  Sir. — We  beg  to  inform  you,  that  a  final  dividend 
of  \s.  \\d.  in  the  pound  was  declared  under  this  estate 

VOL.  III.  F  F 
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1848.        on  the  15th  June  last,  which  still  remains  in  the  hands 

Ex  arte       ^^  ^^'  ^"  ^'  Mackey,  of  Southampton,  one  of  the  as- 

^"5f^       signees  of  the  estate  ;  and  we  are  also  directed  by  Mr. 

W,  H.  Monkey  to  inform  you,  that,  upon  application 

being  made  to  him  for  the  dividend  on  the  amount  of 

your  debt,  he  will  pay  the  same. 

"  We  are,  Sir,  your  obedient  servants, 

"  Newhon  and  Evam*' 

On  the  14th  October  1842,  the  petitioner,  Samuel 
Ridley f  accordingly  applied  to  Mackey  for  the  dividend 
due  to  him,  but  without  effect ;  and  on  the  S3rd  October 
184S,  Mackey  sent  to  the  petitioner  Ridley  the  following 
letter : 

'^  Mr.  Mackey  presents  his  compliments,  and  is  sorry 
that  a  severe  illness  during  the  last  week  has  prevented 
his  attending  to  the  dividend  matter.  In  re  Wrigkt;  but 
he  begs  to  assure  Mr.  Ridley,  that  his  dividend,  as  well 
as  the  others  unpaid,  will  be  remitted  in  a  day  or  two, 
as  soon  as  Mr.  M.  is  able  to  look  through  the  papers. 

"  Satarday  evening,  October  23rd,  1842." 

The  petition  alleged,  that  Ridley  had  since  frequently 
applied  to  Mackey  for  payment  of  his  dividend,  as  well 
as  to  Harding  the  other  assignee,  without  being  able  to 
obtain  the  payment  of  it. 

On  the  28th  April  1843,  the  Commissioner  in  London, 
to  whom  the  fiat  had  been  transferred  under  the  5&6 
Vict.  c.  122.,  held  a  sitting  in  this  matter  for  the  par- 
pose  of  auditing  the  accounts  of  the  assignees;  when 
Mackey  was  examined  before  the  Commissioner,  and 
at  his  request  the  Commissioner  adjourned  that  sitting, 
for  the  purpose  of  enabling  Mackey  to  make  out  and 
render  an  account  of  the  monies  in  his  hands  in  respect 
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of  the  dividend  payable  under  the  Order  of  the  2nd  June        1843. 
1842,  or  otherwise,  on  account  of  the  bankrupt's  estate,       j.^    ^ 
and  which  account  Mackey  undertook  to  render  within     ^'othcri 
three  weeks.    No  sitting,  however,  nor  any  adjourned 
sitting,  had  since  been  held  under  the  fiat.    The  pe- 
tition alleged,  that  all  the  petitioners  had  severally  de- 
manded  from  both  the  assignees  the  dividend  payable  on 
their  several  debts,  but  had  not  been  paid  the  same,  or 
any  part  thereof. 

The  prayer  was,  that  the  assignees  might  be  ordered 
to  pay  to  the  several  petitioners  the  amount  of  their 
respective  dividend  of  \$.  \\d.  in  the  pound  on  their 
several  debts,  together  with  interest  thereon  at  the  rate 
of  5/.  per  cent,  per  annuMf  from  the  2nd  June  1843  to 
the  time  of  payment,  and  also  the  costs  of  the  appli- 
cation. 

In  answer  to  the  petition,  the  assignee  Harding  made 
an  affidavit,  in  which  he  stated  that  the  bankrupt  had 
carried  on  business  at  Southampton,  in  which  neigh- 
bourhood all  the  persons  indebted  to  the  bankrupt  also 
resided,  as  well  as  Mackey,  the  other  assignee.  That, 
with  the  exception  of  the  sum  of  SOL  I9s.  received  by 
Harding,  who  resided  in  London,  the  whole  of  the 
bankrupt's  estate  was  realized  by  Mackey.  That  the 
deponent,  being  unable  to  attend  the  meeting  at  South- 
ampton on  the  2nd  June  1842,  when  the  final  dividend 
was  declared,  made  an  affidavit  in  the  usual  form,  stating 
the  whole  amount  of  the  monies  of  the  bankrupt's  estate 
which  had  come  to  his  hands,  and  that  he  claimed  to 
deduct  from  the  above  sum  of  30/.  19s.,  the  sum  of 
iL  58.  for  the  expenses  incurred  by  him  in  attending  the 
first  dividend  meeting,  which  would  leave  a  balance  In 
his  hands  of  28/.  14f. ;  which  affidavit  was  duly  handed 
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1843.  to  the  Commissioners,  and  filed  with  the  proceedings. 
Ex  parte  1*hat  the  final  dividend  then  declared  was  payable  out  of 
^'^Lh  ^  the  above  mentioned  sum  of  409/.  Ss,,  found  to  be  in 
the  hands  of  Mackey,  and  the  sum  of  SSL  14«.  in  the 
hands  of  the  deponent ;  from  which  last  mentioned  sum, 
however,  the  deponent  claimed  to  deduct  the  amount  of 
the  dividend  due  on  his  own  debt.  That,  some  delay 
having  taken  place  in  the  remittance  by  Mackey  of  the 
final  dividend  to  the  London  creditors,  the  deponent 
caused  his  solicitors  to  write  to  Mackey  on  the  subject; 
and  that,  a  further  delay  having  occurred,  the  deponent 
repeatedly  wrote  himself  to  Mackey  ^  and  caused  numerous 
other  letters  to  be  written  also  by  his  solicitors  com- 
plaining  of  the  delay ;  to  which  applications  Mackey  re- 
turned excuses,  but  always  alleged  that  he  was  forthwith 
going  to  remit  the  required  amount ;  and,  in  a  letter  in 
reply  to  a  further  and  peremptory  application,  he  desired 
that  the  creditors  might  be  referred  to  him  at  South- 
ampton, and  that,  on  their  application,  he  would  at  once 
pay  them  their  dividends.  In  pursuance  of  this  last 
mentioned  letter,  the  deponent  instructed  his  solicitors  to 
write  the  circular  letter  of  the  12th  October  1840,  as 
stated  in  the  petition,  informing  the  creditors  that  the 
money  for  the  payment  of  their  dividends  was  in  the 
hands  of  Mackey,  and  that  they  might  receive  their 
dividends  on  application  to  him.  The  deponent,  having 
received  further  applications  from  several  creditors  com- 
plaining still  of  the  non-payment  of  the  dividend, 
repeatedly  and  urgently  required  Mackey,  but  without 
success,  to  satisfy  the  creditors ;  and  he  then  submitted, 
that,  having  thus  used  his  best  endeavours  to  obtain  the 
money  from  Mackey,  the  non-payment  of  the  dividend 
had  not  arisen  from  any  neglect  or  defitult  of  his  own. 


CASES  IN  BANKRUPTCY.  417 

At  the  audit  meeting  before  the  Commissioner  on  the        1843. 
28th  April  1843,  the  deponent  paid  over  the  above  sum       ^^ 
of  30/.  19^.,  after  deducting  the  sum  of  2L  5s.,  and  also       ^''ifr 

and  othen* 

the  amount  of  the  final  dividend  due  to  the  deponent 
in  respect  of  his  own  debt,  into  the  hands  of  the  official 
assignee. 

Mr.  Swansion,  and  Mr.  Barber,  in  support  of  the 
petition.  The  defence,  v^hich  it  is  understood  is  to  be 
made  to  this  petition  on  the  part  of  the  assignee  Harding, 
is,  that  the  fund  came  to  the  hands  of  Machey,  the  other 
assignee,  and  that  he  has  a  right  to  deduct  from  the  fund 
which  came  to  his  own  hands,  a  certain  sum  for  expences 
incurred  by  him,  and  for  his  own  dividend.  But  Harding 
was  well  aware  that  the  principal  fund  for  the  payment 
of  the  dividend  was  in  the  hands  of  Mackey,  and  is  liable 
for  such  dividend  to  the  creditors,  in  his  character  of 
co*assignee. 

Mr.  Bacon  appeared  for  the  respondent  Harding. 
Although  an  assignee  is  liable  to  the  creditors  for  the  pay- 
ment of  a  dividend,  he  is  merely  sp  liable,  in  the  character 
of  a  trustee,andis  notchargeable  more  than  any  other  trus- 
tee^  nor  liable  for  more  than  actually  comes  to  his  hands. 
This  doctrine  is  clearly  laid  down  by  Lord  Hardwicke 
in  Primrose  V,  Bromley  (a),  where  he  says,  thaf  assignees 
are  to  be  considered  in  this  Court  as  mere  trustees,  and 
each  separately  answerable  only  for  what  they  receive, 
and  it  would  be  of  dangerous  consequence  to  hold  them 
otherwise."  Harding  therefore,  having  obeyed  the  order 
of  the  Commissioner  at  the  meeting  of  the  28th  April  1843, 
and  having  paid  over  the  balance  in  his  hands  to  the 
official  assignee,  cannot  now  be  charged  with  the  payment 

(a)  1  Atk.  89. 
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184d.  of  dividends  which  were  payable  by  Machey^  and  for  the 
Jp^  non-payment  of  which  Mackey  is  only  to  blame.  The 
Ridley  chargeability  of  the  assignees  in  the  present  case  is  con- 
trolled by  the  order  of  the  Commissioner,  which  directed 
one  of  the  assignees,  who  had  the  smaller  sum  in  his 
hands,  to  pay  it  over  to  the  official  assignee,  and  gave 
time  to  Mackey f  the  other  assignee,  to  render  an  account 
of  the  monies  in  his  hands,  which  formed  the  principal 
fund  for  the  payment  of  the  dividend.  [The  Chief  Judge. 
Would  that  have  been  an  answer  to  an  action  at  law 
against  the  assignees,  before  the  passing  of  the  act  of 
parliament,  which  took  away  the  creditor's  right  of 
action  for  a  dividend?]  Perhaps  not;  but  it  would 
have  been  ground  for  an  application  to  a  Court  of  Equity 
to  stay  the  action.  In  the  present  case,  it  is  submitted 
that  the  order  for  the  payment  of  the  dividend  should  be 
made  separately  against  Mcickey.  [The  Chief  Judge. 
Suppose  even  the  case  of  ordinary  trustees,  where  the 
receipt  of  one  would  not  bind  the  other,  yet,  if  the 
other,  with  knowledge  of  that  receipt,  permits  an  unrea- 
sonable time  to  elapse  before  he  takes  any  proceediog 
against  his  co-trustee,  what  then  would  be  his  liability?] 
Here  we  submit,  that  no  unreasonable  time  had  elapsed, 
before  Harding  used  every  exertion  to  induce  Mackey  to 
pay  the  dividend;  and  on  the  S8th  April  last,  even 
further  time  is  given  to  him  by  the  Commissioner  for  this 
purpose.  A  second  audit  was  then  taken  of  the  accounts 
of  the  assignees,  and  a  fresh  order  then  made  as  to  the 
money  in  the  hands  of  each. 

Mr«  Swansion,  in  reply.  The  two  sums  in  the  hands 
of  both  the  assignees  form  together  an  integral  part  of  a 
trust  fund,  for  which  the  assignees  are  jointly  liable. 
[The  Chief  Judge.  I  suppose  you  do  not  maintain  the 
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simple  abstract  proposition,  that  the  receipt  of  one  charges       ]^^ 
both.]     I  do  not  contend  that  Harding  was  so  charge-       Ex  parte 
able  on  the  1st  June  1842.     But  on  the  Snd  June,  when     and  others. 
the  meeting  of  the  Commissioners  took  place  for  auditing 
the  accounts  of  the  assignees  and  declaring  the  dividend, 
Harding  attended  the  meeting  by  his  solicitor,  and  on 
that  audit  three  sums  were  found  by  the  Commissioners 
to  be  in  the  hands  of  the  two  assignees  which  form  an 
aggregate  sum.    There  were  also  monies  received  by 
persons,  who  could  only  be  considered  as  agents  of  both. 
If  Harding  wished  to  protect  himself  from  his  joint 
liability,  he  ought  on  that  occasion  to  have  applied  to 
the  Commissioners  to  make  a  special  order,  charging 
Machey  only.    But  what  does  he  afterwards  do?    He 
causes   several  letters  to  be  written  to  Machey,  com- 
plaining of  his  delay  in  not  paying  the  dividend.     That 
course  of  proceeding  shews  that  he  considered  himself 
joinlly  liable  for  the  payment  of  it. 

Vice-Chancellor  Knioht  Bruce,  C.J.  —  There 
may  possibly  be  in  this  case  circumstances  subsequent 
depriving  Harding  of  that  defence,  of  which  he  might 
originally  have  availed  himself.    The  proceeding,  which 
took  place  at  the  meeting  before  the  Commissioner  on 
the   28th  April  last,  I  do  not  think  material  to  the 
question  now  before  the  Court,  except  that  if  Harding 
has  paid  over  money  by  the   Order  of  the  Commis- 
sioner, he  is  not  liable  to  pay  it  a  second  time.      I 
consider,  that  Harding  is  liable  for  the  payment  of 
these  dividends,  by  reason  of  the  finding  of  the  Com- 
missioners (at  the  meeting  of  the  Snd  June  1842)  of  a 
sufficient  fund  being  then  in  the  hands  of  the  assignees 
for  that  purpose,  and  by  reason  of  this  finding  being  in 
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1843. 


Ex  parte 

RiDLBT 

and  others. 


the  presence  of  Harding*8  professional  adviser.  If  he 
objected  to  be  so  charged,  he  should  then  have  stated  his 
objection,  or,  at  any  rate,  he  should  have  come  to  this 
Court  before  October  1843,  and  not  have  lain  byy  until 
a  petition  was  presented  against  him  for  payment  of  the 
dividend.  But  whether  Harding  is  liable,  or  not,  I  think, 
taking  into  consideration  the  whole  circumstances  of  the 
case,  that  the  Order  ought  to  be  made  against  Mackey  in 
the  first  instance.  Let  Mackey ,  therefore,  on  or  before  the 
27th  November  inst.,  pay  to  the  petitioners  respectively 
the  amount  of  the  dividend  on  the  several  debts,  which 
they  have  respectively  proved  under  the  fiat,  together 
with  interest  from  the  Order  of  dividend.  It  will  be  the 
common  Order,  with  costs,  against  Mackey ^  as  if  he  were 
sole  assignee ;  reserving  all  questions  as  to  the  liability  of 
Harding^  if  any ;  with  liberty  for  either  party  to  apply. 


WutmintUr, 
Nov.  13,  22, 
23,  and  24 ; 
and  Dee.  6. 


Ex  parte  James  Henry  Veysey. — In  the  matter  of 
William  Henderson  and  of  James  Henry  Veysey. 


The  bankrupts  had  carried  on  business  in  partnership 
at  Bristol,  as  manufacturing  chemists  at  certain  works. 


1.  A  petition  to  XHIS  was  the  petition  of  one  of  the  bankrupts  to  annul 

annul  a  joint  *^  ^ 

fiat,  presented     the  fiat,  for  want  of  the  legal  requisites. 

by  one  of  the  *  ^ 

rankrupts,  must 
be  served  upon 
the  other,  al- 
though it  only 
aeeks  to  annul  the  fiat  aa  regards  the  petitioner. 

2.  Where  the  objection  arising  from  the  want  of  such  service  was  taken  by  the  Court,  sod 
the  petition  was  re-answered,  that  it  might  be  served  upon  the  other  bankrupt,  but  before  it 
was  so  re-answered  and  served,  the  time  prescribed  bv  the  5  &  6  VicU  c.  122.  s.  24.  for  taking 
proceedings  to  dispute  the  fiat  had  run  out ;  Held,  tnat  the  Court  had  jurisdiction  to  enter- 
tain the  petition,  and  to  direct  the  assignees  to  admit,  in  an  action  brought  agaiuat  them  by 
the  bankrupt,  that  the  action  was  commenced  within  the  time  prescribed  by  the  act. 

3.  Held,  that,  in  such  an  action,  the  bankrupt  ought  to  be  confined  to  such  objections  u> 
the  fiat,  as  he  would  have  been  entitled  to  make,  under  his  petition  ;  and  that  leave  ought 
not  to  be  given  to  him  to  sroend  the  petition  by  introducing  a  statement,  which,  with  reasoo- 
able  diligence,  might  have  been  introduced  into  it  originally. 

4.  Qu4Bre,  whether  the  Court  can  give  validity  to  a  fiat,  by  annulling  it  as  to  one  of  the 
bankrupts,  against  whom  it  cannot  be  supported  for  want  of  the  legal  m^uisitea. 

5.  Quitre,  whether  rent  covenanted  to  be  paid,  by  a  lease  made  during  the  trading,  but 
faUing  due  after  the  trading  has  ceased,  can  constitute  a  good  petitioning  creditor'a  deM. 
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called  the  Netham  Works,  which  were  the  property  of       lB4fS. 
the  bankrupt  Henderson,  subject  to  a  mortgage  for  2000^       £,  ^^ 
to  one  Zaccheus  Hunter,  the  petitioning  creditor  in  the       Vbybzt. 
present  fiat.    The  works  were  held  by  the  partnership 
under  a  lease  for  seven  years,  from  the  28th  of  December 
1838,  granted  by  the  mortgagee  to  the  bankrupts,  at  a 
rent  of  200/.  a  year,  payable  quarterly,  with  the  usual 
covenants,  including  a  joint  and  several  covenant  for 
payment  of  the  rent. 

The  partnership  had  been  dissolved  on  the  6th  of 
March  1843,  upon  the  terms  expressed  in  a  deed  of 
dissolution,  whereby  all  the  partnership  property  was 
assigned  to  the  petitioner,  who  covenanted  to  pay  the 
debts  of  the  concern.  This,  however,  according  to  the 
afiidavit  of  the  petitioner,  was  merely  an  arrangement 
for  winding  up  the  concern,  the  petitioner  not  intending 
to  continue  the  business  after  the  dissolution,  but  in- 
tending to  retire  from  trade  altogether.  The  petitioner 
also  deposed,  that  the  manu&ctory  was  never  opened 
for  the  purpose  of  trade,  after  the  6th  of  March,  and 
that  on  the  20tb  of  March  all  the  effects  of  the  partner- 
ship were  put  up  for  sale  by  auction,  and  the  greater 
part  sold.  The  remainder  were  left  in  the  hands  of  the 
auctioneer  to  be  disposed  of. 

On  the  15th  of  June  the  petitioner  left  England,  and 
went  to  reside  at  Havre  de  Grace,  for  the  benefit  (as  he 
alleged  by  his  affidavit)  of  his  health. 

The  rent  of  the  manufactory  had  been  paid  up  to 
Christmas  1842,  but  no  rent  had  been  since  paid.  The 
petitioner  had,  however,  paid  the  property  tax  up  to 
March  1843,  in  respect  of  the  premises,  but  this  circum- 
stance was  not  stated  in  the  petition. 

On  the  10th  of  July  1843  the  present  fiat  was  issued, 
the  petitioning  creditor's  debt  being  the  arrears  of  rent. 
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1843.        due  to  Hunter  under  the  covenants  in  the  lease,  and  the 

Ex  parte      ^^^  ^^  bankruptcy  relied  upon,  at  the  opening  of  the  fiat, 

VxTSBT.      being  the  bankrupt's  going  abroad.    The  adjudication 

took  place  on  the  13th  of  July,  and  notice  of  it  had  been 

served  on  the  petitioner,  by  a  duplicate  being  affixed  the 

same  day  to  the  door  of  his  then  late  residence. 

The  grounds  on  which  it  was  sought  to  annul  the  fiat 
were,  that  as  to  the  50/.  due  for  rent  accruing  due  at 
Midsummer,  it  did  not  accrue  due  till  after  the  trading 
had  ceased,  and  the  stock  had  been  sold  off;  and  that  as 
to  the  50/.  for  rent  due  on  the  preceding  Lady  Day,  it 
was  open  to  the  same  objection,  not  having  fallen  due 
till  after  the  bankrupt  had  ceased  to  buy  any  goods  for 
the  purpose  of  selling  them  again,  nor  till  after  the  trade 
premises  were  closed ;  nearly  all  the  goods  having  been 
then  sold,  and  the  remainder  being  in  the  hands  of  the 
auctioneer  for  sale,  at  prime  cost,  without  the  petitioner 
intending  to  interfere  in  the  sales,  or  to  gain  any  profit 
upon  them.  It  was  also  contended,  that  no  act  of  bank- 
ruptcy had  been  committed. 

Novmber  13.  On  the  petition  coming  on  to  be  heard  on  this  day, 
it  appeared  that  the  bankrupt  Henderson  had  not  been 
served. 


The  Court  thought  the  petition  could  not  be  heard, 
without  being  served  upon  Henderson. 

Mr.  Swanston^  and  Mr.  W.  M.  James^  in  support  of 
the  petition,  asked  for  leave  to  amend  the  petition,  by 
praying  that  the  fiat  might  be  annulled  as  against  Veyse^ 
only,  so  as  to  avoid  the  necessity  of  serving  Henderson, 

The  Chief  Judge  said,  that,  even  if  the  petition  were 
80  amended,  Henderson  must  still  be  served;  that,  if  the 
fiat  were  annulled  against  one  of  the  bankrupts,  its  vali- 
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dity  might  be  affected  as  regarded  the  other,  who  must        1843. 
have  an  opportunity  of  being  heard  upon  the  question.  ^^     ^^ 

Vevssy. 

Mr.  Swamton.  The  act  (a)  provides,  "  that  in  every 
commission  against  two  or  more  persons,  it  shall  be 
lawful  for  the  Lord  Chancellor  to  supersede  such  com- 
mission as  to  one  or  more  of  such  persons,  and  the 
validity  of  such  commission  shall  not  be  thereby  affected 
as  to  any  person  against  whom  such  commission  is  not 
ordered  to  be  superseded,  nor  shall  any  such  person's 
certificate  be  thereby  affected.** 

The  Chief  Judge.  But  has  it  not  been  understood, 
that  the  commissions  meant  in  that  section  are  commis- 
sions originally  valid,  and  not  commissions,  which  are 
supersedable  for  want  of  the  legal  requisites  as  to  one 
of  the  partners  ? 

Mr.  Swanston.  There  has  been  some  difference  of 
opinion  upon  that  point.  In  Ex  parte  Bygrave  (fi),  it 
was  argued  that  the  statute  3  Geo.  4.  c.  74.,  (which  is  a 
similar  enactment  to  that  contained  in  the  16th  section 
of  6  Geo.  4.  c.  16.)  only  applied,  when  the  commission 
was  valid  in  its  concoction,  and  did  not  enable  the 
Court  to  ^ve  validity  to  a  commission  which  was 
originally  invalid.  Sir  John  Leach^  however,  thought 
otherwise,  and  annulled  the  commission  against  one 
of  the  bankrupts  who  had  not  committed  an  act  of 
bankruptcy,  without  prejudice  to  the  validity  of  the 
commission  against  the  other  bankrupt.  But  it  must  be 
admitted,  that  in  Ex  parte  Wrayijc)  the  Vice-Chancellor 
seems  to  have  attended  to  the  objection,  although  he  had 
previously,  in  the  matter  of  Coleman  (d\  acted  upon  the 

(a)  6  Of0.  4.  c.  16.  s.  16.  (c)  Mont.  &  M<Ar.  195. 

(6)  1G.&  J.391.  {d)  Ibid.  15. 
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1843.       authority  of  Ex  parte  Bygrave.    And  since  the  in- 
'^^^^'^        stitution  of  the  Court  of  Review,  a  case  has  occurred, 

Ex  parte 

VxYssY.  in  which  that  Court  thought  it  could  not  give  validity  to 
an  invalid  fiat,  by  annulling  it  as  against  one  of  the 
bankrupts  (a).  The  safer  way  would  therefore  be,  un- 
doubtedly,  to  serve  the  other  bankrupt,  were  it  not  for 
another  difficulty,  which  is,  that  the  petition  must  be 
re-answered,  and  that  a  question  will  then  arise,  whether 
it  has  been  presented  within  the  time  limited  by  the 
5  &  6  Vict.  c.  122.  s.  24  (ft),  the  Lord  Chancellor  having 
decided,  that  that  section  of  the  Act  has  taken  away  the 
discretionary  power  of  the  Court  to  annul  a  fiat,  after  the 
time  therein  limited  has  elapsed.  We  must  therefore, 
to  avoid  if  possible  raising  that  question,  ask  for  your 
Honour's  decision,  as  to  the  jurisdiction  of  the  Court 
to  annul  the  fiat  as  against  the  petitioner  only. 

The  Chief  Judge.  I  cannot  decide  that  question  in 
the  absence  of  the  other  bankrupt.  The  petition  must 
therefore  be  re-answered,  and  stand  over,  in  order  that 
the  other  bankrupt  may  be  served. 

Novmiber  22.       Henderson  having  been  accordingly  served,  the  peti- 
tion came  on  again  this  day. 

Mr.  Swanston,  and  Mr.  W.  M.  James,  in  support  of 
the  petition. 

Mr.  Russell,  and  Mr.  Tripp,  for  the  petitioning  cre- 
ditor, took  the  preliminary  objection,  that  the  petition 
came  too  late,  under  the  5  &  6  Vict.  c.  122.  s.  24.  No 
"  proceeding"  was  taken  by  the  petitioner,  within  the 
meaning  of  the  Act,  until  the  petition  had  been  served 
upon  all  the  parties  upon  whom  it  was  necessary  to  serve 

(a)  See  £x  parte  Clarke,  1  D.  &(  C.  544.  (b)  See  Appeodiz,  p.  k. 
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it.    Merely  presenting  a  petition,  without  serving  it  on        1843. 
the  proper  parties,  cannot  be  a  proceeding  for  the  pur-       iT'^^^ 
poses  of  the  act.     Now  the  adjudication  took  place  on       Vsyszy. 
the  13th  of  July,  and  the  advertisement  was  published  on 
the  Slst,  from  which  period  more  than  three  months 
elapsed,  before  the  petition  was  served  on  the  other 
bankrupt,  the  petitioner  having  been  in  Europe  all  the 
while.    The  case  therefore  falls  completely  within  the 
words  of  the  section,  which,  the  Lord  Chancellor  has 
decided,  must  be  construed  literally.      If  merely  pre- 
senting the  petition  be  held  to  be  ''  a  proceeding,"  within 
the  meaning  of  the  act,  still  it  has  not  been  prosecuted 
with  "  due  diligence  and  with  effect." 

Mr.  Wigram,  for  the  assignees. 

Mr.  Swamton,  and  Mr.  W.  M»  James^  were  not  called 
upon  to  address  the  Court  upon  the  preliminary  objection. 

The  Chief  Judge.  The  Act  of  Parliament,  after 
providing  that  the  advertisement  shall  not  appear  till 
notice  of  the  adjudication  has  been  served  upon  the 
bankrupt,  or  left  at  his  usual  place  of  abode,  or  of  busi- 
ness, provides,  that  unless  he,  within  certain  specified 
times,  commences  some  proceeding  to  dispute  or  annul 
the  fiat,  and  prosecutes  the  same  with  due  diligence  and 
with  effect^  the  advertisement  shall  be  conclusive  evidence 
of  the  bankruptcy.  Under  this  section  therefore,  as  it  has 
been  construed  by  higher  authority  than  mine,  although 
a  man  may  be  lawfully,  reasonably,  and  properly  absent 
from  his  place  of  abode  and  place  of  business,  and  may 
be  so  situated  as  not  to  know  of  the  fiat,  the  adjudication, 
or  the  service  of  the  adjudication,  or  be  capable  of 
receiving  intelligence  of  either,  he  may,  whether  lay  or 
clerical,  whether  a  trader  or  not  a  trader,  be  irrevocably 
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1843.  and  irretrievably  bankrupt,  without  the  slightest  want  of 
Ex  parte  morality,  prudence,  or  even  of  regularity  or  attention  on 
VxYsxT.  his  part,  and  although  he  may  not  have  committed  an 
act  of  bankruptcy,  and  may  have  ample  assets  far  beyond 
all  his  debts.  These  considerations  certainly  weighed 
very  strongly  with  me  in  a  former  case,  in  which  I 
conceived  that  this  Court  might,  and,  if  able,  ought  to 
construe  the  section,  as  not  extending  to  the  discretionary 
power  of  the  Court  of  Review  to  annul  a  fiat;  especially 
as  the  words  "  and  shall  not  have  prosecuted  the  same 
with  due  diligence  and  with  effect,^  can  scarcely  be  inter- 
preted literally  and  grammatically  ;  and  as  the  criminal 
sections  are  such  as  they  are.  But  the  Lord  Chancellor 
considered,  and  has,  as  I  understand,  settled,  that  the 
discretionary  jurisdiction  of  this  Court  is  taken  away  by 
the  words  of  the  act,  in  the  cases  to  which  those  words 
apply,  and  that,  therefore,  however  rigid  the  requisitions 
of  the  act  may  be,  that  is  a  matter  for  the  consideration 
of  the  legislature,  and  not  of  a  court  of  justice.  Being 
unable  to  say  that  there  has  in  the  present  case  been  any 
absence  of  due  diligence,  the  petition  having  been  served, 
within  the  time  prescribed  by  the  act,  upon  all  the  parties, 
except  the  other  bankrupt,  upon  whom  the  petition  has 
now  been  served,  in  consequence  of  an  objection  taken 
by  the  Court,  I  consider  myself  authorized  to  say,  that 
every  thing  has  been  done  which  the  statute  requires, 
and  that  this  objection  must  therefore  be  overruled:  a 
decision  which  I  consider  to  be  in  letter  and  spirit  con- 
sistent with  that  of  the  Lord  Chancellor. 

Mr.  SwaMton^  and  Mr.  W.  M.  James,  in  support  of 
the  petition.  There  was  no  debt,  which  accrued  due 
during  the  trading,  sufficient  to  support  this  fiat  It  will 
be  contended  on  the  other  side,  that,  as  the  covenant  to 
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pay  was  entered  into  before  the  trading  ceased,  the  1843. 
debt  may  be  considered  as  incurred  before  that  time.  zT^ 
But  there  is  no  foundation  for  such  a  proposition ;  for  Vbysey. 
the  contract  is  to  pay  the  rent^  in  consideration  of  the 
occupation ;  there  is,  therefore,  no  debt,  until  after  the 
occupation,  in  respect  of  which  the  rent  is  paid.  The 
rent  is  part  of  the  profits  of  the  land,  and  the  right  to 
demand  the  landowner's  share  does  not  arise,  until  the 
profits  have  accrued  (a);  Auriol  v.  Mill8{b);  Utterson 
V.  Vemon(c).  It  is  quite  settled,  in  bankruptcy,  that  a 
landlord  cannot  prove  for  future  rent  (d).  The  rent  for 
the  quarter  ending  at  Midsummer  may  be  laid  out  of  the 
question;  for  it  cannot  be  pretended,  that,  when  that  be- 
came due,  any  trade  was  carried  on,  and,  besides,  the  act 
of  bankruptcy  relied  upon  is  alleged  to  have  been  com- 
mitted on  June  15th«  Now  it  is  settled,  that  the  peti- 
tioning creditor's  debt  must  be  incurred  before  the  com- 
mission of  the  act  of  bankruptcy.  As  to  the  rent  for  the 
quarter  ending  at  Lady  Day,  we  submit,  that  selling  off 
the  remaining  stock  in  hand,  after  retirement  from  busi- 
ness, is  not  a  trading.  In  Cotton  v.  Daintry  {e\  the 
Court  held  that  the  selling  of  merchandize,  which  were 
the  efiects  of  a  former  trading,  and  which  could  not  be 
put  off  immediately  on  ceasing  to  trade,  would  not  make 
a  man  a  trader.  [The  Chief  Judge.  Is  not  that  Sir  An- 
thony  BatemarCs  case,  the  decision  in  which  was  after- 
wards reversed  ?]  The  bankruptcy  appears  (in  another 
part  of  the  same  volume  (/))  to  have  been  afterwards 
upheld ;  but,  in  the  latter  report,  the  Court  appears  to 
have  relied  upon  a  fact,  there  noticed  for  the  first  time, 
that  Sir  Anthony  Bateman^  having  goods  by  him,  showed 

(a)  Co.  litt.  141.  (d)  Cullen,  145. 

(6)  4  T.  R.  94.  («)  Ventrit,  29 ;   1  Siderf.  166. 

(c)  4  T.  R.  670.  (/  )  Ventris,  166. 
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1843.        them  to  several,  and  obtained  the  loan  <lf  divers  isums  of 


£x  parte 


money  upon  the  credit  of  them.  No  such  case  is  at- 
V*Y»Bv.  tempted  here  to  be  made  out.  In  Ex  parte  Cufuhf{a\ 
Lord  Eldon  left  it  to  a  jury  to  ascertain,  whether  at  the 
time  the  petitioning  creditor's  debt  was  contracted,  there 
was  any  intention  of  resuming  the  business.  Now,  in 
this  case,  it  is  clear  from  the  evidence,  that  such  an 
inquiry  must  be  answered  in  the  negative.  [The  Cki^ 
Judge.  A  man  buys  and  sells,  with  intention  to  trade, 
and  to  make  a  profit;  the  question  is,  whether  if,  after 
ceasing  to  buy,  he  continues  to  sell  goods,  that  is  not  a 
trading  (i).]  We  submit  it  cannot,  according  to  the 
authorities,  be  so  held.  They  also  now  brought  forward 
the  fact  of  the  payment  of  the  property  tax,  and  contended 
that  it  was  a  payment  in  part  of  the  rent,  and  reduced  tlie 
debt  below  the  requisite  amount. 

The  Chief  Judge.  This  does  not  appear  to  me  a 
case,  in  which  I  ought  to  annul  the  fiat,  without  tlie 
question  of  its  legal  validity  being  decided  by  a  court 
of  law.  The  future  observations  may  be  therefore  con- 
fined to  the  single  point,  whether  I  ought  to  give  the 
petitioner  an  opportunity  of  making  out  his  case  at  law, 
with  such  admissions  as  may  be  requisite. 

(a)  2  Ro.  357. 

(6)  There  are  three  cases,  which  may  be  cited  in  support  of  the  affirmative 
of  this  proposition.  In  Rawlinion  v.  Pear$on,  6  B.  &  Aid.  124,  a  ptwo- 
broker,  who  had  given  over  taking  in  goods,  bnt  continutd  to  sell  the  unre- 
deemed pledges,  was  held  still  to  be  a  trader.  In  Wham  ▼•  RoutUdgt,  5 
Esp.  255,  a  manufacturer,  who  ceased  to  manufacture  more  goods,  was  held 
not  to  lose  the  character  of  a  trader,  if  he  continued  to  tell  those  already 
manufactured.  And  in  Backhou$t  ▼.  TarUton,  2  Star.  Evid.  143,  where  a 
partnership  between  two  merchants  had  been  dissolved  some  years,  and  do 
act  of  trading  had  been  done  for  two  years  before  the  petitioning  creditor's 
debt  accrued,  but  the  concern  had  not  been  ultimately  wound  up,  and  part 
of  the  stock  still  remained  in  their  warehouse  undisposed  of,  the  trading  in 
this  case  was  held  to  be  continued.— E.  £.  D. 
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Mr.  Russell f  and  Mr.  Tripp^  contended  that  the  24th        1843, 
section  of  the  new  act  prevented  the  petitioner  from  dis-        ^^-^^ 

"^  Ex  parte 

puting  the  fiat  at  law,  and  that  the  Court  of  Review  had       Vitssy. 
no  jurisdiction  to  place  him,  by  means  of  admissions  on 
the   part  of  the  assignees,  in  a  better  situation  than 
that  in  which  he  was  left  by  the  act. 

Vice-Chancellor  Knight  Bruce,  C.J. — If  this  case 
had  come  before  me,  independently  of  any  question 
upon  the  new  statute, — considering  the  nature  of  the 
questions  of  law  and  fact  which  are  raised,  and  the  pecu- 
liar circumstances  of  the  case, — my  course  would  have 
been  to  allow  the  petition  to  stand  over,  with  liberty  for 
the  bankrupt  to  bring  such  action  as  he  might  be  advised ; 
and  I  should  have  been  ready  to  listen  to  any  application 
as  to  the  proper  admissions  to  be  made.  The  question 
is  this^  therefore,  how  far  ought  that  course  to  be  altered, 
or  affected,  by  the  provisions  of  the  new  act?  Upon  the 
preliminary  question,  I  have  already  expressed  it  as  my 
opinion,  and  I  adhere  to  it,  that  the  circumstance  of 
this  petition  standing  over  at  the  suggestion  of  the  Court, 
in  order  that  the  other  bankrupt  might  be  served,  does 
not  prevent  the  petition  from  being  '^  a  proceeding"  to 
annul  the  fiat,  taken  in  proper  time,  and  prosecuted  with 
due  diligence.  That  question,  if  it  be  thought  proper, 
may  be  carried  before  the  Lord  Chancellor. 

Setting  that  difficulty  aside,  the  next  question  is, 
whether,  thinking,  as  I  do,  that  the  case  demands  the  as- 
sistance of  a  court  of  law  and  of  a  jury,  I  am  precluded  by 
the  terms  of  the  24th  section  of  the  act  from  receiving  that 
assistance.  If  I  merely  directed  the  petition  to  stand 
over,  with  liberty  for  the  petitioner  to  bring  an  action, 
the   object  might  not  be  attained,  as  the  statute  might 
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operate  as  a  bar.    And  it  is  said,  that  in  any  event,  such 
an  action  must  fail.     I  am  not  of  that  opinion ;  I  think 
an  action  emanating  from  this  Court  will  be  a  part  of 
this  proceeding,  which,  as  I  have  sud,  I  consider  to 
have  been  regularly  commenced  within  the  prescribed 
time.    I  shall  therefore  direct  this  petition  to  stand  over, 
with  liberty  for  the  petitioner  to  bring  an  acdon ;  and  if 
the  action  shall  be  brought  within  a  short  time,  to  be 
limited  by  the  Order,  the  assignees  must  admit  that  the 
action  was  commenced  within  three  months  after  the 
advertisement,  and  was  subsequently  prosecuted  with 
due  diligence*    I  do  not  add  ^^  with  effect.'*    The  peti- 
tioner must  admit  the  execution  of  the  lease  by  all 
parties,  and  must  also  admit  the  fiat,  the  adjudication, 
and  the  appointment  of  assignees;  and  the  assignees 
must  admit  the  possession  of  goods;  and  all  parties 
must  have  liberty  to  apply.      If  the  case  were  un- 
affected by  the  act  of  the  5  &  6  Fief.  c.  188.,  the  bank- 
rupt might  avul  himself  of  all  legal  objections  to  the 
fiat.    I  am  at  present  inclined,  under  the  circumstances 
of  the  case,  considering  the  proceedings  to  have  been 
taken  in  due  time,  not  to  prevent  the  petitioner  from 
questioning  the  validity  of  the  fiat  on  any  legal  ground, 
whether  taken  by  his  petition  or  not.    But  this  point 
requires  consideration,  with  reference  to  the  Lord  Chan- 
cellor's decision,  and  I  will  consider  it  farther  before 
disposing  of  it. 


IVdMrnW  24.  ^^  ^^^  ^^^^  being  mentioned,  on  this  day,  with  refer- 
ence to  the  range  of  objection  to  be  allowed  to  the  peti- 
tioner in  the  action  which  he  was  to  be  at  liberty  to 
bring. 


The  Chief  Judge  said,  that  according  to  the  old 


CASES  IN  BANKRUPTCY. 

praeticej  when  the  bankrupt  presented  a  petition  to  su- 
persede, and  the  Court  did  not  think  the  case  clear,  it 
ordered  the  petition  to  stand  over,  with  liberty  to  bring 
an  action,  in  which  the  bankrupt  might  take  any  objec- 
tion whatever.  In  the  present  instance,  however,  time 
would  be  a  bar,  without  the  special  direction  of  the 
Court ;  and  the  question  was,  whether  a  greater  range 
ought  to  be  allowed  to  the  petitioner  in  the  action,  than 
be  would  have  been  entitled  to  under  his  petition.  His 
Honour  wished  to  hear  the  following  questions  discussed: 
— ^Whether  the  range  of  objection  was  positively  cut 
down  by  the  act,  and  if  not,  whether  the  discretion  of 
the  Court  ought  to  be  exercised,  in  any  and  what 
manner,  in  cutting  down  the  range  of  objection;  whether 
the  range  of  objection  should  be  greater  in  the  action 
than  in  the  petition,  and  if  not,  whether  leave  ought  to 
be  given  to  amend  the  petition,  by  introducing  a  state* 
ment  with  reference  to  the  payment  of  the  property  tax, 
and  whether,  having  regard  to  the  petitioner's  know- 
ledge on  the  subject  when  the  petition  was  presented,  its 
omission  was  consistent  with  due  diligence. 
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Counsel  were  heard  on  this  day,  on  the  points  re-    D4unUf«r6, 
served. 

The  Chief  Judge. —  I  have  reconsidered  this  case, 
and  still  think  the  petitioner  is  entitled  to  an  admission 
that  the  action  was  commenced  in  due  time.  But,  the 
action  being  directed  by  me  on  the  merits  of  the  peti- 
tion, can  I  direct  it  to  be  prosecuted  with  the  same  ad- 
vantages as  if  it  were  commenced  simultaneously  with 
the  proceeding  by  petition,  without  confining  it  to  the 
range  of  the  petition  ?    I  am  of  opinion,  that,  consistently 
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1843.  with  the  Lord  Chancellor's  construction  of  the  act,  I 
Ex  parte  Cannot  allow  the  action  to  go  beyond  the  range  of  the 
VBYBEy*      issues  raised  by  the  petition. 

By  the  Order  the  petitioner  was  to  be  at  liberty  to 
bring  an  action  of  trover  against  the  creditors*  assignee, 
as  defendant,  the  action  to  be  commenced  within  ten 
days,  and  the  declaration  to  be  delivered  within  fifteen 
days.    The  execution  of  the  lease  and  counterpart  was 
to  be  admitted  on  both  sides,  and  those  instruments  were 
to  be  produced  at  the  trial.    The  petitioner  was  to  admit, 
that  a  fiat  issued  against  him  and  Henderson^  dated  10th 
July  1843,  and  that  both  were  adjudicated  bankrupts 
thereunder,  and  that  assignees  were  duly  appointed; 
and  the  defendant  was  to  admit  at  the  trial,  that  the 
action  was  commenced  within  three  months  after  the 
advertisement  in  the  Gazette  of  the  adjudication,  and 
was  subsequently  proceeded  with,  with  due  diligence^and 
that  possession  had  been  taken  under  the  fiat,  and  he  was 
also  to  admit  a  conversion,  and  the  petitioner  was  to 
take  no  objection  on  the  ground  of  want  of  evidence  of 
Henderson  having  been  a  trader,  or  having  committed  an 
act  of  bankruptcy.    And  the  petitioner  was  to  admit, 
that  on  March  35tb,  18i3,  one  quarter's  rent,  amount- 
ing to  50/.,  became  due  from  the  petitioner  to  the  peti- 
tioning creditor,  in  respect  of  the  rent  reserved  by  the 
lease,  and  that,  on  June  24th  184>3,  another  quarter's 
rent  became  due ;  and  the  petitioner  was  not  to  set  up 
any  payment  made  in  respect  of  the  tax  upon  pro- 
perty, or  income,  or  otherwise,  in  diminution  of  such 
quarterly  sum»  in  respect  of  rent,  or  by  way  of  set-off 
against  the  same.    And  the  defendant  was  not  to  set  np 
any  other  petitioning  creditor's  debt  than  the  sums  so 
due  for  rent  under  the  lease. 
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1843. 


£x  parte  John  Williams  and  John  Oodbn  Bacchus, 
—In  the  matter  of  John  Oliver,  John  York,  and  NiwATatTii 
Richard  Harrison.  j^.J^J^  ^„„^ 

rp  Dec.  11. 

1  HIS  was  a  petition  to  expunge  a  proof  for  10,543/.  Two  of  the 
10*.  4rf.,  which  had  been  admitted  against  the  joint  C!^"coiDMiiy* 
estate,  on  behalf  of  the  estate  of  two  of  the  partners,  Snc?  Trade iT 
who  had  carried  on  a  separate  trade.  *""^u'*'  ^"^  "* 

^  not  toe  ordinary 

The  three  bankrupts  carried  on  business  in  partner-  broken  of  th© 

*  ^  compaoy. 

ship,  as  coal  and  iron  masters  at  Tipton,  in  Staffordshire,  They  "ake  ad- 

vaocea,  at  inte- 

under  the  style  of  the  Horseley  Coal  and  Iron  Company,  rest,  to  the  com- 
The  two  bankrupts,  Oliver  and  York,  carried  on  a  sepa-  purpose  of 
rate  business  as  bankers  at  Stoney  Stratford,  and  had,  when  it » in 
with  other  partners  constituting  the  then  banking  firm,  ficulry  and* " 
been  formerly  the  bankers  of  the  Horseley  Coal  and  Iron  SJiSouTtaWn 
Company,  but  had  long  before  the  year  1840  ceased  to  be  an^i^ntr 
their  bankers,  and  the  Dudley  and  West  Bromwich  Bank  *?**  ""^•'  '^^^ 

''  circnmstances 

were  and  continued  to  be  the  recfular  bankers  of  the  ?V°  '^ad  to  the 

"  infetence  that 

Horseley  Company  up  to  the  bankruptcy.    In  the  begin-  *he  advances 
ning  of  1840,  the  Dudley  and  West  Bromwich  Banking  been  made,  had 
Company  pressed  the  Horseley  Company  to  reduce  the  been  partners  in 
balance  of  their  account,  which  was  considerably  over-  paoy.    On  the 
drawn;  and  in  consequence  of  this  request,  5000/.  was,  on  coming  Lnk- 
the  9th  of  March  1840,  paid  by  Messrs.  O/iver  and  Y(rrh  '^'^^it^^l? 
to  the  credit  of  the  Dudley  and  West  Bromwich  Banking  ^JcTas^a?' 
Company^  with  directions  for  the  amount  to  be  placed  by  Ji^™^  of  t^^**** 
that  company  to  the  credit  of  the  Horseley  Company.    As  transaction  it- 
a  security  for  the  repayment  of  this  amount  to  Oliver  and  character  of  a 

"^  ^    "^  banking  trans- 

York,  York,  as  a  member  of  and  in  the  name  of  the  action  belonged 

„  toit,— Hr/d, 

Horseley  Company,  on  the  7th  of  March  1840  made  two  that  the  ad- 
promissory  notes,  for  2500/.  each,  in  favour  of  Oliver  made  in  fact  by 

bankers,  were 
not  made  by  them  in  their  character  of  banhen,  and  were  not  consequently  dealings  between 
trade  and  trade,  giving  a  right  of  proof  against  the  estate  of  the  coropanv;  the  use  of  Ui« 
MStiet  tffoided  bjf  « trade,  not  being  necessarily  «  use  of  them  in  the  trade  itielf. 
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184$.  and  York.  These  notes  were  not  paid,  but  were  re- 
£z  parte  ^^^wed  from  time  to  time,  and  at  the  bankruptcy  the 
Williams     renewed  notes  were  in  the  hands  of  the  assicrnees  of 

and  another.  ^ 

Oliver  and  York.  On  the  27th  of  June  1840,  the 
Dudley  and  Bromwich  Banking  Company  pressed  for  a 
further  reduction  of  the  amount  by  which  the  Horseley 
Company's  account  with  them  was  overdrawn,  whereupon 
Oliver  and  York  advanced  2000/.  more  out  of  monies 
belonging  to  them  in  the  hands  of  their  broker.  Upon 
this  occasion,  a  Mr.  Gandell,  who  was  then  a  partner 
in  the  Horseley  Company,  wrote  the  following  letter  to 
Mr.  Oliver. 

"  London,  June  37, 1840. 

"My  dear  Sir. — I  have  received  the  30002.  from 
Messrs.  Overend  &  Co.,  and  paid  the  same  into  Wil' 
Hams' i  for  the  Dudley  Bank.  I  will  make  every  exertion 
to  enable  the  Horseley  Company  to  repay  your  advances 
for  them,  and  I  hope  better  days  are  in  store  for  us.'' 

On  the  10th  of  July  1840,  the  managing  clerk  and 
cashier  of  the  Horseley  Company  wrote  the  following 
letter  to  Messrs.  Oliver  and  York. 

'*  Horseley  Iron  Works,  10th  July,  184a 

'^  Gentlemen. — Enclosed  you  will  receive  two  bills,  in 
lieu  of  those  which  became  due  on  the  10th  April  and 
10th  May,  which  you  were  kind  enough  to  let  stand 
over.  I  sincerely  hope  we  shall  be  in  a  much  better 
position,  when  the  present  ones  are  at  maturity.  Mr« 
Gandell  was  here  on  Tuesday  and  Wednesday^  and 
requested  me  to  say,  that  if  you  will  send  him  word 
what  interest  is  due,  he  will  pay  it  to  you." 

On  the  11th  of  July,  the  three  bankrupts  executed  a 
bond  to  the  Dudley  Banking  Company  to  secure  any 
sums  not  exceeding  80002.,  which  might  on  a  balance 
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of  accounts  from  time  to  time  be  due  from  the  Horseley        1843. 
Company  to  the  Dudley  Banking  Company.  ^^  ^^ 

On  the  13th  September  1840,  the  managing  clerk  of   Jj^^^^^^ 
the  Horseley  Company  sent  the  following  letter  to  Mr* 
Oliver. 

"  Wert  Bromwich^  13ih  September,  1840. 

^'  Dear  Sir. — I  received  this  morning  only  from  Mn 
York  his  letter  of  the  llth^  returning  me  the  bills  which 
I  sent  for  his  signature.  In  giving  him  a  list  of  the 
bills,  I  did  not  include  the  SOOOZ.  which  Mr.  Gandell 
received  of  you,  and  which  ought  to  have  been  paid  to 
you  ere  this;  but  I  am  not  unmindful  that  the  Horseley 
Company  owe  it  you,  and  I  will  make  every  exertion  in 
my  power  to  get  in  the  oustanding  debts  to  meet  all  the 
engagements." 

On  the  13th  of  November  1840,  Oliver  and  York 
advanced  to  the  Horseley  Company  a  further  sum  of 
3000/.  out  of  monies  in  the  hands  of  their  broker,  and 
Mr*  Oliver  received  an  acknowledgment  from  Mr. 
Gandell  in  a  letter  containing  the  following  passages. 
*'  I  have  received  the  SOOO/.  from  Gurney  &  Co.,  and 
paid  the  same  into  Williams  and  Co.  for  the  Dudley 
Bank ;  the  amount  shall  be  repaid  out  of  the  first  monies 
that  come  to  my  hands ;  and  am  I  to  pay  it  to  Jones, 
Lloyd  &  Co.?*' — ''  If  you  are  not  almost  mad,  I  am ;  I 
would  rather  go  through  the  Gazette,  than  endure  much 
longer  the  anguish  of  mind  I  have  experienced  for  some 
months  past;  and  this  will  be  the  fate  of  us  all,  unless 
there  be  unity  and  exertion  amongst  those  who  have  a 
stake  in  the  concern.  I  have  not  been  able  to  get  the 
money  from  the  North  Midland  Company,  nor  any 
satisfactory  answer  from  the  secretary  to  my  repeated 
applications  for  the  certified  amount  by  Mr*  R.  Stephen- 
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1843.        son'' — "  I  do  assure  you  that  I  truly  feel  the  peculiar 
Ex  parte       hardship  of  your  and  Mr.  York's  situation^  and  will  do 
and  another.    *^^  ^"  ^^  power  to  protect  your  interests  in  our  unfor- 
tunate concern.'* 

On  the  37th  November  1840,  Gandell  received  20601. 
from  the  North  Midland  Company,  and  paid  it  to  the 
credit  of  Oliver  and  York, 

On  the  4th  December  1840,  a  further  loan  of  2000/. 
was  made  by  Oliver  and  York  to  the  Horseley  Company. 

In  September  1841,  a  statement  of  the  interest  and 
banker's  commission  due  to  Oliver  and  York  on  the  bills 
and  advances,  was  sent  to  the  managing  clerk  of  the 
Horseley  Company,  who  remitted  a  bill  for  the  amount 
in  a  letter  containing  the  following  passage:  "  I  enclose 
a  bill  at  one  month  as  requested,  dated  4th  instant,  for 
amount  of  discount  and  interest  4f29L  lis.  9d.  The 
bank  account  on  Saturday,  after  debiting  the  bills  due 
on  that  day  and  the  draw  for  the  pay,  was  7400/. ;  I  will 
make  every  exertion  to  have  it  cleared  off  by  the  next 
quarter  day." 

On  the  2nd  of  May  1842,  Oliver  and  York  made  a 
further  advance  of  450/.  to  the  Horseley  Company ;  and, 
having  afterwards  discounted  a  bill  for  1000/.  accepted 
by  one  Barnes  and  indorsed  by  the  Horseley  Company, 
they  received,  in  April  1843,  from  the  managing  clerk  of 
the  Horseley  Company  a  letter  addressed  to  Mr.  Oliver, 
and  containing  the  following  passage,  ''  I  have  particu- 
larly to  request  that  you  will  not  present  the  bill  you 
hold  of  Mr.  Barnes's,  which  is  due  on  the  17th ;  I  will 
send  you  all  I  can  towards  it  by  Friday's  post,  and  will 
make  every  exertion  to  give  you  the  remainder  next 
week.*' 

The  sum  of  250/.»  towards  payment  of  this  billi  was. 
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remitted  by  the  managing  clerk  of  the  Horseley  Com-        1843. 
pany  to  Mr.  Oliver,  but  the  remainder  continued  unpaid.      j,^    ^^ 

The  fiat  against  Oliver  and  York  issued  on  the  19th    ^^^-^^^^^^ 
May  1843,  and  the  fiat  against  all  the  three  bankrupts 
issued  on  the  Slst  of  May. 

The  petitioners  were  appointed  assignees  under  the 
latter  fiat^  and  the  respondents  under  the  former. 

At  a  meeting  held  under  the  fiat  against  the  three 
bankrupts,  the  official  assignee  under  the  fiat  against  the 
two  tendered  a  proof  for  10,543/.  10«.  4c2.,  as  due  to  them 
on  balance  of  account  for  monies  lent  and  advanced  by 
Oliver  and  York,  as  bankers,  and  for  interest,  discount, 
commission,  and  expenses  charged  by  them  according  to 
the  custom  of  bankers.  The  proof  was  opposed  on 
behalf  of  the  assignees  of  the  three,  but  was  admitted  by 
the  Commissioner,  from  whose  decision  this  petition  was 
an  appeal. 

The  principal  items  in  the  account  on  which  this 
balance  arose  were  those,  the  particulars  of  which  have 
been  above  stated ;  what  was  the  nature  of  the  others 
did  not  distinctly  appear. 

Mr.  Russell,  and  Mr.  Rolt,  in  support  of  the  petition.  Sov.  15  and  34. 
The  case  is  decided  by  the  authority  of  Ex  parte  SiU 
Uioe  (a).  The  only  distinction,  that  can  be  attempted  to 
be  made,  must  be  founded  on  the  circumstance  of  the 
partners  who  made  the  advances  happening  to  be  bankers. 
But  it  is  not  suggested,  that  the  iron  company  were 
customers  of  Messrs.  Oliver  and  York,  as  bankers,  nor 
that  any  banking  account  subsisted  between  the  two  firms. 
Moreover,  it  is  no  part  of  the  business  of  bankers  to  lend 
money,  without  security,  to  a  sinking  firm.    The  proper 

(a)  \GnUh  374. 
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184d.        business  of  a  banker  is,  to  receive  other  men's  monies 


and  another. 


^  ^  into  his  custody,  and  to  make  advances  to  those  who 
^J^^lt^L  ^^^  ^^^  ^'°^  ^^  customers.  Even  laying  out  the  monies 
which  he  has  in  his  hands  upon  securitieSi  though  perhaps 
incidental  to  his  business,  forms  no  part  of  it.  He  does 
not  make  such  investments  as  a  banker.  But,  at  all  events, 
advancing  money,  without  security,  to  an  insolvent  firm, 
cannot  be  regarded  as  a  banking  transaction*  The  cus- 
tomers of  a  bank  do  not  deposit  their  money,  with  the 
notion  that  it  will  be  invested  in  iron  works  or  other 
speculations.  That  the  advances  here  were  not  made 
by  Messrs.  Oliver  and  York,  as  bankers,  is  apparent 
from  the  correspondence  in  the  case,  in  which  the  assist- 
ance rendered  is  sought  from  and  given  by  them,  on 
account  of  their  being  members  of  the  iron  company. 

Mr.  Swanston,  and  Mr.  Montagu  Chambers,  coniriL 
The  single  question  in  the  case  is  this :  did  the  dealings 
here  take  place  between  trade  and  trade,  or  between  the 
partners  and  the  firm  only  ?  That  was  the  way  in  which  the 
question  was  put  by  Lord  Eldon  in  Ex  parte  SiUitoe  (a), 
the  authority  of  which  we  do  not  dispute.  In  that  case, 
the  smaller  firm,  who  made  the  advance  to  the  larger,  were 
ironmongers ;  and  it  could  not  be  said  that  an  advance 
of  money  was  a  dealing  in  the  trade  of  an  ironmonger ; 
but  if  they  had  supplied  ironmongery  to  the  larger  firm, 
they  would,  according  to  the  principles  laid  down  by  Lord 
JEHdon,  have  been  entitled  to  prove.  In  the  present  case, 
the  advance  is  made  by  bankers,  whose  business  it  is  to 
advance  money.  In  fact.  Ex  parte  SiUitoe  was  the  exact 
reverse  of  this  case;  there  dealers  in  iron  made  an 
advance  to  bankers, — ^here  bankers  make  an  advance  to  an 

(•)  1 6.  &  J.  374. 
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iron  company*  And  the  distinction  was  expressly  taken  I84d. 
by  Sir  J.  Leach  in  the  cases  of  JEx  parte  Castell  (a),  ^^^^^^ 
Ex  parte  Brenchley  (6),  and  Ex  parte  Stroud  (c),  all  of  Wiluam* 
which  were  decided  after  Ex  parte  SiUitoe,  and  are  direct 
authorities  in  our  &vour.  Sir  John  Leach  sud  of  these 
cases,  '^  Consistently  with  etery  principle  stated  in  the 
case  of  Ex  parte  Sillitoe^  it  does  appear  to  me,  in  all 
the  three  cases  in  question,  the  one  firm  is  entitled  to 
prove  against  the  other  firm.  In  the  case  of  Ex  parte 
Brenchley i  the  banking  firm,  consisting  of  three,  claim  to 
prove  against  the  distilling  firm,  consisting  of  two,  for 
advances  of  money  made  by  the  bankers  to  the  distillers; 
one  of  the  distillers  is  not  a  partner  in  the  banking  firm, 
and  if  he  had  been,  the  advance  of  money  by  the  bankers 
is  a  dealing  in  the  way  of  their  trade.  In  the  case  of 
Ex  parte  Stroud,  the  debt  due  by  the  minor  firm  to  the 
larger  firm  was,  in  respect  of  the  employment  of  the 
surplus  monies  which  the  larger  firm  had  in  their  hands 
as  bankers ;  the  profit  of  a  banker  is  made  by  the  employ^ 
wi€nt  of  such  surplus  monies^  and  the  debt  is  therefore  to 
be  considered  due  to  them  in  respect  of  a  dealing  in  their 
trade.  The  case  of  Ex  parte  Castell  is  to  be  referred 
to  the  same  principle.  The  dealing  of  the  one  firm  with 
the  other  was  in  the  way  of  their  trade."  The  dealing  in 
this  last  case  was  between  two  banking  firms,  the  one 
consisting  of  all  the  partners  in  the  other  with  one  addi- 
tional partner*  The  present  case  therefore  is  concluded 
by  authority.  [The  Chief  Judge.  If  Oliver  and  York 
had  continued  to  be  the  bankers  of  the  Horseley  Com- 
pany, it  is  not  argued  on  the  other  side,  that  the  proof 
would  be  wrong.]  But  the  argument  must  go  to  that 
extent,  or  it  must  fail  altogether ;  for  the  application  of 

(•)  2  G.  &  J.  124.  {h)  Id.  127.  (e)  Ibid* 


mt 
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1843.        the  principle  cannot  depend  upon  the  circumstance  of  the 

£x  parte       banking  transaction   being  an   isolated  one^  or  of  the 

Williams      parties  who  deal  with  certain  bankers  upon  one  occasion 

and  another.      *^  *^ 

dealing  with  other  bankers  upon  other  occasions.  [The 
Chief  Judge.  But,  under  the  circumstances  of  the  case, 
would  not  the  advance  have  been  made,  if  the  distinct 
trade  of  Oliver  and  York  had  been  any  other  than  that 
of  bankers, — ^if  they  had  been  coal  merchants,  for  ex- 
ample ?]  They  would  then,  probably,  have  been  unable 
to  make  the  advance.  In  order  to  make  it,  they  were 
obliged  to  avail  themselves  of  the  connexion,  which,  as 
bankers,  they  had  with  their  London  correspondents,  and 
which,  as  coal  merchants,  they  would  not  have  had.  So, 
as  to  the  argument  with  respect  to  the  alleged  impro- 
vidence of  the  advance, — that  would  not  render  it  less  a 
banking  transaction,  if  it  were  established ;  for  it  has 
never  been  held,  that  the  character  of  a  transaction,  as  a 
trade  dealing,  is  to  depend  on  the  degree  of  prudence 
with  which  it  is  conducted.  But  there  is  no  foundation 
in  fact  for  the  argument ;  for  when  the  advances  were 
made,  the  Horseley  Company  was  in  good  credit. 

Mr.  Russell,  in  reply. 

Vice-Chancellor  Knight  Bruce,  C.  J. — The  ques- 
tion upon  this  petition  is,  whether  the  circumstances  of 
the  case  bring  it  within  the  principles,  upon  which  Ex 
parte  Sillitoe  was  decided ;  for  to  those  principles  this 
Court  must,  I  think,  adhere,  enforced  as  they  were  on 
that  occasion  by  a  judge  (of  Lord  EldotCs  station  and 
personal  authority)  recognizing  their  obligation  upon 
him.  He  there  decided,  that  advances  of  money  by  a 
firm  of  two  persons  to  a  distinct  firm  of  six  personsi 
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including  the  two  former,  made  by  way  of  loan  out  of  the        1843. 
joint  assets  (for  so  I  must  take  the  facts  to  have  stood)       ^^  ^^ 
of  the  firm  of  the  two,  did  not  constitute  a  debt  neces-      Williams 

and  another. 

8arily  proveable  under  the  bankruptcy  of  the  six  for  the 
estate  of  the  two,  and  did  not  constitute  a  debt  so  prove- 
able in  the  circumstances  of  that  particular  case.  He 
held  it  not  to  be  brought  within  either  of  the  exceptions, 
to  which  the  general  rule,  excluding  such  a  proof,  is 
liable. 

More  than  eighteen  years  before,  in  JEx  parte  St. 
Barbe  (a),  the  same  eminent  judge  is  found  expressing 
himself  thus  (i) :  '^  There  have  been  cases  of  a  trade 
carried  on  by  three,  and  distinct  trades  by  two^  and  by 
one  of  them ;  when  this  sort  of  proof  of  a  debt  distinctly 
due  from  one  partnership  to  the  other  has  been  permitted, 
as  between  the  partners  so  engaged  in  different  concerns, 
the  course  of  the  authorities  has  been,  that  a  joint  trade 
may  prove  against  a  separate  trade,  but  not  a  partner 
against  a  partner ;"  and  it  is  stated  in  the  report,  that  in 
that  case  the  petition  stood  over  until  the  Lord  Chan- 
cellor was  satisfied  that  the  trades  were  distinct;  when 
the  Order  was  made,  declaring  that,  as  it  appeared  that 
one  of  the  partners  carried  on  a  distinct  trade  firom  that 
of  the  partnership,  the  partnership  was  entitled  to  prove 
against  the  partner  for  such  debt  as  he  in  such  distinct 
trade  owed  to  the  partnership.  That  is  the  report  in 
Vetey^  which  I  dare  say  is  correct ;  but  the  Order  made 
in  that  case,  I  am  told,  upon  inquiry,  cannot  be  found  in 
the  office. 

In  Ex  parte  Sillitoe  (c)  Lord  Eldon  says,  **  Another 
relaxation  of  the  rule  was  therefore  admitted,  that,  where 
there  is  a  demand  arising  from  a  dealing  by  the  partner- 

(a>  n  Yes.  413.  (b)  Id.  p.  414.  (e)  1  G.  &  J.  383. 
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1848.        ship  in  a  distinct  trade,  proof  might  be  admitted;  bat 


£s  parte  then  the  question,  what  is  a  dealing  in  a  dbtinct  trade, 
and  aaotbv.  i>  always  to  be  looked  at  with  great  care.  I  apprehend, 
that  the  principle  does  not  apply  more  to  two  persons 
who  happen  to  be  constituent  members  of  a  partnership 
of  six,  than  to  one  or  each  of  the  six,  if  one  or  each  was 
a  distinct  trader.  I  take  it  to  be  quite  clear,  that,  if  an 
individual  partner  has  nothing  more  to  say  than  this, 
that  he  has  lent  1002.  to  his  partnership,  the  strict  rale 
immediately  applies  to  him,  and  shuts  him  out  from  the 
proof:  if  it  were  sufficient  to  state,  that  the  partner  would 
not  have  lent  the  100?.,  but  as  a  separate  trader,  the  rule 
is  at  an  end.  We  are  not  therefore  merely  to  consider  the 
question,  whether  J.  and  W,  Jackson  were  partners  as 
ironmongers,  but  whether  this  is  to  be  considered  a  trans- 
action between  trade  and  trade ;  and,  in  looking  at  the 
circumstances  with  a  view  to  that  question,  great  care  is 
necessary,  lest  we  establish  a  principle,  which  might  in 
its  consequences  be  the  destruction  of  the  rule ;  and  if  it 
be  supposed,  that  Mr.  Gaodchild,  or  any  individual  of  the 
six,  had  been  a  separate  trader,  as  a  coal-dealer,  or  corn- 
dealer,  and  had,  with  his  separate  monies,  retired  a  bill 
discounted  at  the  Bank  of  England;  is  it  to  be  said, 
because  he  is  a  separate  trader,  that  therefore  the 
retiring  of  that  bill  is  to  make  him  a  creditor  to  prove 
against  the  creditors  of  the  partnership?**  And  on  a 
subsequent  day,  Lord  Eldon  said,  that  he  had  carefully 
examined  all  the  cases  relating  to  this  question  of  proof 
by  partners  as  separate  traders  in  competition  with  their 
joint  creditors,  and  that  they  were  all  cases,  in  which 
the  articles  of  one  trade  had  been  furnished  to  another 
trade ;  that  there  was  no  case  in  which  the  exception  had 
been  allowed,  where  money  had  been  advanced  to  the 
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partnership  by  one  or  more  of  the  partners,  and  that  his        184S. 
opinion  was,  that  the  proof  could  not  be  maintained.    The       ^^^ 
Order  in  this  case,  which  is  in  the  office,  is  simply  one     WittuMi 

*  and  aoother. 

reversing  that  of  Sir  John  Lecuih,  and  dismissing  the 
original  petition. 

The  question  therefore,  as  I  apprehend,  now  before  me 
is  this :  was  the  demand  sought  to  be  proved,  or  any 
part  of  it,  constituted  by  a  dealing  between  trade 
and  trade?  Is  it  the  trade,  or  merely  the  estate  of 
Oliver  and  York,  that  is  seeking  to  prove  against  the 
trade  or  estate  of  Oliver ^  York  and  Harrison?  Not, 
were  Oliver  and  York  creditors,  but  were  they  creditors 
in  their  distinct  trade  or  concern  of  bankers?  Was  the 
dealing,  or  any  part  of  it,  a  dealing  by  or  with  Oliver 
and  York  in  their  distinct  trade  of  bankers  ?  A  question, 
which  Lord  Eldon  tells  us,  ''  is  always  to  be  looked  at 
with  great  care." 

Now,  to  arrive  at  a  determination  on  this  point,  it  is 
obviously  material  to  ascertain  the  composition  and  cir- 
cumstances of  the  demand.  Before  considering  which, 
however,  it  is  right  to  inquire,  whether,  in  the  correct  or 
ordinary  sense  of  the  term,  the  relation  of  banker  and 
customer  subsisted  between  the  banking  house  of  Messrs. 
Oliver  and  York,  and  the  Horseley  Company. 

Upon  the  evidence,  I  must  take  the  truth  to  be,  that, 
from  a  time  preceding  the  year  18S6,  and  therefore  pre- 
ceding considerably  the  earliest  of  the  advances  in  ques- 
tion, Messrs  Oliver  and  York  were  not,  and  the  Dudley 
Banking  Company  were,  the  bankers  of  the  Horseley 
Company.  I  am  not  now  saying,  whether  either  of 
the  transactions  in  question  ought,  or  ought  not,  to  be 
considered  as  a  banking  transaction.  I  say  merely,  that, 
however  that  matter  ought  to  be  viewed,  Messrs.  Oliver 
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1843.        and  York  were  not,  either  according  to  the  strictly  correcti 

Ex  parte       ^^  *  popular  and  ordinary^  use  of  the  term,  bankers  of 

WiLLiAMt      jjjg  Horseley  Company  at  any  time  after  the  year  1836, 

according  to  my  view  of  the  facts.    The  earliest  of  the 

advances  in  question  was  not  before  December  1839. 

The  demand  divides  itself  into  two  heads :  first,  the 
advances  at  interest  or  upon  discount,  by  Messrs.  Oliver 
and  York  to  the  Horseley  Company,  with  the  attendant 
charges  for  interest  and  commission ;  secondly,  various 
other  items, — some  of  them  very  inconsiderable, — the 
nature  and  character  of  which  are  not  clearly  or  sufli- 
ciently  explained.  None  of  them  are,  in  my  judgment, 
proved  to  be  of  a  banking  nature,  or  to  belong,  or  be 
incidental,  to  the  relation  of  banker  and  customer,— my 
opinion  of  the  absence  of  which  relation,  after  the  year 
1838,  (of  dates  subsequent  to  which  all  these  items  are), 
I  have  already  stated.  These  items  seem  to  me  to  be 
matter  of  account  between  the  Horseley  Company  and 
Mr.  Oliver  and  Mr.  York,  as  members  of  that  company, 
merely.  The  information  respecting  them,  with  which  I 
have  been  furnished,  is,  I  repeat,  scanty  and  obscure.  It 
has  not  been  suggested  on  the  part  of  the  respondents, 
that  further  investigation  upon  this  head  is  likely  to 
benefit  their  case ;  and,  it  being  for  them  to  bring  them- 
selves by  evidence  within  an  exception  from  a  general 
rule,  I  am  not  able  to  see  my  way  to  allowing  a  proof  as 
to  this  second  class,  the  amount  of  which  is  inconsider- 
able in  comparison  with  the  other.  Before  proceeding 
to  which  I  may  observe,  that  the  old  balance  against 
Oliver  and  York,  with  which  the  account  commences, 
must  probably  be  considered  as  having  been  extinguished, 
in  or  before  the  year  1840,  by  some  of  the  items  of  credit 
in  their  favour. 
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Now,  as  to  the  advances  at  interest,  or  upon  discount,        184S. 
under  what  circumstances  were  they  made  ?    They  were      e^P^ 
made  to  the  Horseley  Company,  for  the  purpose  of     Wii-uams 
assisting  and  relieving  that  concern  when  in  a  state  of 
difficulty  and  pressure, — made  without  security  given, 
without  security  asked, — and  this  in  the  total  absence 
(unless  so  far,  if  at  all,  as  the  very  transactions  in  ques- 
tion were  banking  transactions)  of  the  relation  of  banker 
and  customer  between  the  two  firms, — this  also,  under 
circumstances  rendering  it  in  my  judgment  impossible  to 
view  the  advances,  considered  without  reference  to  the 
interests    of  the    Horseley   Company, — considered,   I 
mean,  upon  the  supposition  that  Oliver  and  York  were 
not  partners  in  the  concern,  and  had  not  executed  the 
bond — as  according  to  any  ordinarily  prudent  course  of 
managing  or  conducting  a  banker's  business,  or  to  any 
course,  which  men,  guided  by  a  view  to  their  own  pecu- 
niary interest,  would  have  taken.    It  is  in  my  opinion  a 
correct  conclusion  from  the  evidence  to  believe,  that,  if 
Messrs.  Oliver  and  York  had  not  been  partners  in  the 
Horseley  Company,  and  had  not  executed  the  bond, 
neither  of  the  advances  would  have  been  made.    The 
advances  were,  as  it  appears  to  me,  such  in  object  and  in 
character,  and  so  circumstanced,  that,  if  Oliver  and  York 
had  bad  a  dormant  partner  in  their  banking  house,  who 
had  left  to  them  the  management  of  its  business  upon  the 
understanding  that  they  would  conduct  it  fairly,  and 
with  a  reasonable  degree  of  attention,  (that  partner 
having  no  share  in  the  Horseley  Company,)  he  would 
have  been  entitled,  as  between  himself  and  Messrs. 
Oliver  and  York,  to  throw  these  advances  wholly  on 
them,  and  probably  to  claim  a  dissolution  of  the  partner- 
ship.   Nor  is  it  clear  to  me,  that,  if  the  three  had  become 
VOL.  m.  H  H 
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1S43.  bankrupt,  the  amount  of  damage  occasioned  to  the  estate 
Ex  parte  of  the  three  by  the  advances  would  not  have  been  prove- 
and  ui^her.  ^^^^  against  the  estates  of  Oliver  and  York,  upon  the 
principle  recognized  in  Slaney's  case  (a).  It  may  be  said, 
however,  that  neither  the  unusual  nature  and  the  impro- 
vidence of  the  advances*  considered  as  banking  transact 
tions,  nor  the  motive  for  them,  can  deprive  them  of  their 
character  of  banking  transactions,  if  otherwise  it  be  shown 
to  belong  to  them ;  and  this  may  be  so.  But  is  it  other- 
wise shown  to  belong  to  them?  Not,  as  it  appears  to  me. 
The  charge  or  claim  of  commission  Is  not  by  any  means 
conclusive.  The  books  of  the  two  firms  in  evidence, 
considered  as  they  ought  to  be  with  a  due  regard  to  the 
fact  that  Messrs.  Oliver  and  York  were  members  of  the 
Horseley  Company,  seem  to  me,  without  more,  if  not  to 
prove, — at  least  not  to  be  Inconsistent  with  the  notion, — 
that  the  advances  were  not  banking  transactions.  But 
when  to  the  books  are  added  the  bond,  the  various 
letters  in  evidence  (some  of  them  more  material  than 
others),  the  facts  undisputed,  and  the  facts  to  my 
satisfaction  established, — the  result  is  conviction  in  my 
mind,  that  all  the  advances  (of  which  not  one  was  in  my 
judgment  made  for  any  other  reason  than  that  OKver 
and  York  were  partners  in  the  Horseley  Company,  and 
had  joined  in  the  bond)  were  made  by  them  in  the  cha- 
racter merely  and  exclusively  of  partners  in  the  Horseley 
Company,  or  of  partners  in  the  Horseley  Company  and 
obligors  in  the  bond, — were  made  consequently  not  in 
Messrs.  Oliver  and  York's  distinct  business  as  bankers,-- 
were  consequently  not  advances  between  trade  and  trade, 
— were,  though  made  by  Oliver  and  York  being  bankers, 
not  made  by  Oliver  and  York,  as  bankers.  These,  it  is 
true,  were  money  dealings — and  bankers  may  be  said  to 

(a)  £f  paru  Yongt,  3  V.  &  B.  31. 
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deal  in  money.    But  not  every  dealing  with  articles,  in        1848. 
which  an  individual  or  a  firm  trades,  is  a  dealing  of  the       JT^^ 

^  JUL  pOltC 

trade,  or  in  the  trade.  A  mercer,  or  a  bookseller,  disposing     William 

'  '       *^        ®     and  another. 

of  silks  or  books  by  gift,  by  betting,  or  by  gaming,  does 
not  dispose  of  them  in  his  trade.  Nor  can  it  be  said, 
that  everything  that  a  banker  does  with  money  or  bills 
is  done  by  him,  as  a  banker.  A  man's  trade  or  business 
may  afford  him  peculiar  facilities  for  a  particular  course 
of  acting,  and  he  may  use  them  for  that  purpose  accord- 
ingly; but,  as  was  observed  by  Mr.  Russell,  the  use  of 
these  facilities  is  not  necessarily  a  use  of  them  in  the 
trade  or  business,  by  means  of  which  they  are  possessed 
or  obtuned. 

The  transaction  of  Barneses  bill  seemed  to  me,  at  first, 
capable  probably  of  being  distinguished  favourably  for 
the  respondents  from  the  rest.  I  have  found  myself 
unable  to  retain  that  impression, — unable  to  find  any 
tenable  ground  for  substantial  distinction  under  all  the 
circumstances  of  the  case. 

The  anxiety,  with  which  a  case  of  any  difiiculty  must 
always  be  viewed  by  a  judge,  has  not  been  lessened  in 
the  present  instance  by  the  consideration,  that  the  abstract 
justice  of  this  particular  case,  if  viewed  without  reference  to 
precedents,  general  rules  and  general  convenience,  might 
be  thought  at  least  as  much  with  the  respondents  as  with 
the  petitioners ;  by  the  consideration  also,  that,  upon  mere 
matters  of  fact,  my  judgment  in  this  jurisdiction  is,  I  am 
apprehensive,  without  appeal,  and  the  reflection  that  I 
am  differing  firom  a  Commissioner  of  experience,  whose 
capacity  and  acquirements,  which  a  friendship  I  am 
happy  to  say  of  many  years  has  enabled  me  to  appreciate, 
are  estimated  by  me  highly.  Having  however  been 
unable  to  bring  my  mind  ultimately  to  any  other  view  of 

H  H  2 
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1843. 


Ex  pane 

WiLUAMS 

and  another* 


the  case  than  that  which  I  have  stated,  I  am  obliged  to 
direct  the  proof  to  be  disallowed,  each  estate  bearing  its 
own  costs. 

Ordbheb  accordingly. 


Lincoln'i  Inn, 
DeamUr  6. 

The  Court  will 
only  sanction  a 
compromiie 
made  by  the 
auignees  with  a 
claimant  against 
the  bankrupt's 
estate,  subject 
to  the  approba- 
tion of  the  Com- 
missioner. 


In  the  matter  of  Marshall.- 


AIR.  Heldane,  on  the  part  of  the  assignees  in  this 
bankruptcy,  applied  for  the  sanction  of  the  Court  to  a 
compromise  which  they  had  made  with  a  party  who  had 
a  claim  against  the  bankrupt's  estate,  by  paying  him  the 
sum  of  8602.  in  discharge  of  2000/.,  the  full  amount  of 
his  demand.  There  was  an  affidavit  that  the  majority 
of  the  creditors  consented  to  the  arrangement^  and  that 
it  would  be  for  the  benefit  of  the  bankrupt's  estate. 


Vice-chancellor  Knight  Bruce,  C.  J. — I  have  no 
means  of  knowing  that  this  compromise  will  be  for  the 
benefit  of  the  estate,  except  firom  this  general  statement 
in  the  affidavit  of  the  assignee.  Let  the  assignees  be  at 
liberty  to  make  the  proposed  compromise,  subject  to  the 
approbation  of  the  Commissioner. 
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1843. 


Ex  parte  John  Whipple. — In  the  matter  of 

John  Whipple. K!:^' 

lAncoln't  Inn, 

This  was  a  petition  of  the  bankrupt  to  annul  the  fiat,    ^^'^  *^^^  ®' 
on  the  ground  that,  before  the  adjudication  took  place,  struck  on  the 
the  petitioner  had  filed  a  petition  and  schedule  to  the  upon  wh?ch  a 
Court  of  Bankruptcy,  under  the  6  &  6  Vict.  c.  116,  and  o2\L*26Th** 
had  obtained  firom  one  of  the  Commissioners  an  interim  ^f  opeMdluStil 
Order  for  protection.    It  appeared  that  a  docket  in  the  £*|Ji'^^^ 
bankruptcy  was  struck  by  the  petitioning  creditor  on  the  ^"^'i'^^^ 
22nd  of  September,  and  that  the  fiat  issued  on  the  25th,  39th  Sept.,  the 

baokrupt  re- 

and  that  there  was  an  execution  in  the  bankrupt's  house  oeived  several 

debts  due  to 

at  the  suit  of  one  of  his  creditors  when  the  fiat  issued,  him,  and  on  the 
but  which  execution  was  withdrawn  by  the  sheriff*  on  his  petition  un- 
receiving  notice  of  the  issuing  of  the  fiat.  On  the  29th  vent  Act,T&  6 
of  September  the  petition  under  the  Insohent  Debtors'  and  obtaio^'an 
Act  was  filed,  in  pursuance  of  a  notice  of  the  petitioner's  p°oteSio'*^on''^ 
intention  to  do  so,  which  was  advertized  in  the  London  lu^.'u*^^.?' 

'  that  his  debts 

Gazette  of  the  22nd  and  26th  of  September,  and  twice  did  not  amount 

'^  '  to  300/.    On  a 

in  a  London  newspaper,  and  a  notice  was  also  duly  petition  by  the 

Dankrapt  to 

served  on  the  petitioning  creditor  on  the  25th  September,  annul  the  fiat, 
as  well  as  the  bankrupt's  other  creditors.    The  adjudica-  of  the  delay  in 
tion  under  the  fiat  did  not  take  place  until  the  11th  of  ^°foftU  pur- 
October.    The  petitioner  alleged  that  the  debts  owing  J^tt  the^^^^^ 
by  him  amounted  to  less  than  300/.  vi:?y.t"co~rt 

It  was  alleged  in  the  afiidavits  sworn  in  opposition  to  declined  to  do 

°  *  *  so,  either  under 

the  petition,  that  the  schedule  to  the  petition  of  the  *^«  provisions  of 

*^  '  ^  the6&6Ffct. 

bankrupt  under  the   Insolvent  Act  stated  that  there  c.  122.  s.  4.,  or 

the  general  pro- 

was  only  the  sum  of  142. 1&.  7d.  due  to  the  bankrupt  visions  of  the 
for  good  book  debts;  whereas  on  the  22nd  September,  c.  116. 
the  bankrupt  produced  a  list  of  debts  which  he  said  were 
then  due,  amounting  to  nearly  100/.,  and  that  since  that 
day  the  bankrupt  had  received  several  of  those  debts ; 


Wbipplb. 
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1843.  And  that  the  only  reason  why  the  petitioning  creditor 
£z  ptrte  delayed  the  opening  of  the  fiat  until  the  11th  of  October 
was^  because  he  was  informed  by  his  solicitor  that  the 
Commissioners  in  Basinghall  Street  had  made  a  rule, 
that  any  witness  to  prove  the  trading  must  state  upon 
his  oath,  that  he  had  known  the  bankrupt  for  four 
months  previously,  and  that,  as  the  only  witness,  whom 
the  petitioning  creditor  could  produce  for  that  purpose, 
had  only  known  the  bankrupt  from  the  10th  of  June 
last,  the  petitioning  creditor  was  advised  by  his  solicitor 
to  wait  until  the  1 1  th  of  October,  when  the  witness  could 
safely  swear  that  he  had  known  the  bankrupt  for  four 
months  preceding. 

Mr.  Swanstan,  in  support  of  the  petition*    The  peti- 
tioning creditor  has  in  this  case  been  guilty  of  so  much 
delay  in  opening  the  fiat,  that  the  Court  is  bound  to 
annul  it,  under  the  provisions  of  the  5  &  6  Viet.  c.  121^ 
s.  4  (a).    The  fiat  was  issued  on  the  36th  September, 
and  was  not  opened  until  the  11th  October,  and  no 
extended  time  had  been  allowed  by  the  Commissioner  | 
so  that,  as  more  than  three  days  had  elapsed  after  the 
fiat  was  transmitted  to  the  Commissioner,  it  could  only 
be  opened,  within  fourteen  days  then  next  following,  by 
some  other  creditor  to  the  amount  required  by  the  act  to 
constitute  a  petitioning  creditor.    [The  Chief  Judge. 
The  act  does  not  say,  that  the  petitioning  creditor  shall 
not  open  it  after  the  expiration  of  the  three  days,  but 
only  that  any  other  creditor  may.]    The  act  seems  to 
imply  a  restriction  to  the  petitioning  creditor  opening  it 
after  the  three  days.    The  object  of  this  petition  is,  that 
the  fiat  may  be  removed  out  of  the  way,  in  order  to  give 

(a)  See  Appendiii  page  ii. 
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efiect  to  the  adjudication  of  the  Commissioner  under  the        1 843. 

Insolvent  Act  (a),  which  will  be  a  much  less  expensive  ^^^\^ 

form  of  proceedings  as  the  bankrupt  has  sworn  that  his  Whipple. 
debts  are  less  than  800{. 

Mr.  Bacon,  corUrd.    The  fourth  section  of  the  new 
statute  was  not  intended  to  have  the  effect  contended  for. 
By  the  general  order  of  Lord  Laughbor(mgh{b\  a  com- 
mission of  bankrupt  to  be  executed  in  London  was 
declared  supersedable,  for  want  of  prosecution,  at  the 
expiration  of  fourteen  days  after  its  date ;  and  the  inten- 
tion of  the  provision  in  the  new  statute  was  merely  to 
enable  the  Commissioner  to  let  any  other  creditor  open 
the  fiat,  widiout  making  it  necessary  to  apply  for  a 
supersedeas.    The  fourth  section  only  takes  from  the 
petitioning  creditor  the  exclusive  privilege  of  opening 
the  fiat,  after  the  expiration  of  the  three  days.    The 
interval,  that  was  suffered  to  elapse  between  the  issuing 
and  the  opening  of  the  flat,  is  satisfactorily  accounted  for. 
It  appears  to  be  the  practice  of  the  Commissioners  in 
Basinghall  Street  to  require  the  witness,  who  is  called  to 
I^ve  the  trading,  to  swear  that  he  has  known  the  bank- 
nipt  for  the  space  of  four  months ;  and  the  witness,  in 
this  case^  could  not  depose  to  that  fact  before  the  11th  of 
October.     The  Court  will  not  say,  that  this  rule  of  the 
Commissioners  is  an  unreasonable  rule.    [The  Chief 
Jndge,  Supposing  a  man  has  for  the  space  of  a  month 
carried  on  trade  in  a  showy  shop  in  Cheapside,  and  then 
comes  a  smash, — is  he  not  to  be  held  a  trader  within  the 
bankrupt  law,  because  no  one  can  swear  that  he  has 
traded  for  four  months  ?]   The  rule  of  the  Commissioners, 

(a)  5  &  6  Viet,  c.  116.    See  Appendix,  page  xcvii. 
(6)  %6ih  June>  1795.    See  2  Peac.  B.  L.  85. 
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1843.  it  is  presumed,  is  not  inflexible,  and  will  be  relaxed 
£z  parte  according  to  circumstances.  But  the  fourth  section  is 
Whipflk.  merely  directory,  and  cannot  be  extended  beyond  the 
cases  for  which  it  provides.  It  merely  regulates  the 
practice  as  to  opening  the  fiat,  and  enables  any  other 
creditor  to  have  the  carriage  of  it  within  fourteen  days ; 
and,  even  supposing  that  the  petitioning  creditor  is  ex- 
cluded during  that  interval,  he  is  after  the  expiration  of 
the  fourteen  days  remitted  to  his  original  right.  The 
fiat  therefore  has  been  duly  prosecuted,  and  cannot  now 
be  impeached  by  the  petitioner. 

As  to  the  proceeding  under  the  act  for  the  relief  of 
insolvent  debtors,  it  is  submitted  that  the  petitioner 
cannot  proceed  under  that  act.  If  the  fiat  is  valid  in 
law,  there  is  no  estate  on  which  the  Insolvent  Debtors' 
Act  can  operate.  The  bankrupt  has  surrendered  to  the 
fiat ;  and  all  that  the  bankrupt  has  yet  obtained  under 
the  Insolvent  Act  is  what  is  called  an  interim  Order  for 
protection,  the  petition  for  which  was  filed  four  days 
after  the  issuing  of  the  fiat.  It  may  be  very  consistent 
with  the  facts  of  this  case,  that  on  the  22nd  of  Sep- 
tember, when  the  docket  was  struck,  the  bankrupt  may 
not  have  been  within  the  provisions  of  the  Insolvent  Act, 
by  reason  of  his  debts  amounting  to  more  than  300^, 
apd  that  on  the  29th  of  September,  when  he  filed  his 
petition  under  that  act,  he  might  have  reduced  his  debts, 
by  payments  in  the  mean  time,  to  something  less  than 
300/.  But  the  question  is,  whether  at  the  date  of  the 
fiat  he  owed  less  than  300/.  For  it  has  been  sworn,  and 
not  denied,  that  the  bankrupt  received  several  debts  due 
to  him  between  the  22nd  and  the  29th  of  September. 
The  affidavit  of  the  bankrupt  states  that  the  expenses  of 
prosecuting  the  fiat  will  be  80/.,  and  that  there  will  not 
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be  a  penny  in  the  pound  to  divide  among  the  creditors.  lS4fS» 
The  creditors  however  entertain  a  very  different  opinion  ^^  pane 
on  this  subject,  and  hope  to  recover  the  amount  of  the 
debts  which  the  bankrupt  has  thus  improperly  received. 
The  only  plausible  reason  for  superseding  the  fiat  is  the 
interval  which  occurred  between  the  issuing  and  the 
opening  of  the  fiat;  but  this  has  been  already  accounted 
for.  The  Court  therefore  will  not  under  these  circum- 
stances annul  the  fiat,  on  the  mere  petition  of  the  bank- 
rupt. 

Mr.  Swanston,  in  reply.     The  legislature  has  provided 
a  more  economical  system  for  administering  assets  under 
the  Insolvent  Act»  than  under  the  bankrupt  law,  where 
the  trader's  debts  do  not  amount  to  300/.    Now,  here  is 
an  express  case  within  the  provisions  of  the  statute. 
The  proceeding  under  the  insolvency  is  a  valid  proceed- 
ing, and  expressly  provided  by  the  act  of  parliament. 
The  fiat  did  not  assign  any  property  of  the  petitioner, 
when  the  proceeding  under  the  Insolvent  Act  took  place; 
for  no  property  could  pass  under  the  fiat  before  adjudi- 
cation :  and  as  this  did  not  take  place  until  twelve  days 
after  the  proceeding  under  the  insolvency,  the  appoint- 
ment of  assignees  under  the  fiat,  who  were  not  chosen 
until  the  5th  of  December  instant,  was  perfectly  nuga- 
tory ;  for  there  was  then  nothing  to  assign.     With 
respect  to  the  recovery  of  the  payments  alleged  to  have 
been  made  to  the  bankrupt  after  the  2^d  of  September, 
if  they  were  not  made  band  fide,  they  may  be  impeached 
as  well  in  insolvency  as  in  bankruptcy.    Then,  as  to  the 
construction  of  the  fourth  section  of  the  6  8c  6  Vict 
cS2., — the  petitioning  creditor  has  three  days  allowed  him 
to  open  the  fiat,  and  if  he  does  not  open  it  within  that 
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1 849.  period,  Chen  any  other  creditor  is  allowed  fourteen  days  for 
^jl"^^  that  purpose.  This  last  period  of  fourteen  days  cannot 
Wai»pu.  surely  apply  to  the  petitioning  creditor.  If,  however,  the 
Court  should  think  that  the  petitioning  creditor  is  not 
excluded  by  the  fourth  section,  then  it  is  submitled,  that 
the  Court  has  a  discretionary  power  over  its  own  pro- 
cess, and  that  this  fiat  ought  to  be  superseded.  Here 
the  petitioning  creditor  has  taken  part  in  the  prooeediugi 
under  the  insoWenoy ;  for  he  attended  before  the  Con- 
missioner  to  oppose  the  examination  of  the  insolvent, 
and  the  examination  was  accordingly  adjourned. 

Mr.  Bacon.  The  last  circumstance  mentioned  is  quite 
consistent  with  the  denial  by  the  petitioning  creditor  of 
the  bankrupt's  right  to  any  benefit  under  the  Insolfent 
Act. 

Vicb-Cbancellor  Knight  Bruce,  C.  J.-^This  is  a 
petition  presented  by  the  bankrupt  to  annul  the  fiat,  on 
two  grounds :  1st,  that  an  improper  length  of  time  had 
taken  place  between  the  issuing  of  the  flat  and  the  open- 
ing I  and  2nd,  that  the  bankrupt  had  obtained  an  Order 
of  protection  under  the  Insolvent  Debtors'  Act  With 
respect  to  the  first  objection, — considering  the  language 
of  the  4th  section  of  the  6  &  6  Fief.  c.  120.,  it  might 
have  been  as  well  perhaps  if  the  Commissioner  had  held 
his  hand,  until  an  application  had  been  made  to  the 
Lord  Chancellor,  or  the  Court  of  Review.  The  Cooh 
missioner  did  not  proceed  to  adjudicate  under  the  fla^ 
until  the  11th  of  October.  The  question  is,  therefore, 
does  this  lapse  of  time  render  the  adjudication  void,  90 
as  to  compel  this  Court  to  annul  the  fiat?  I  think  tliat 
such  delay  does  not  absolutely  ^tiate  the  fiat    It  mighti 
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indeedj  form  a  ground  for  an  application  to  the  discre*  ^^^^* 
tionary  jurisdiction  of  the  Court ;  but  I  do  not  think  that  es  parts 
the  present  is  a  case  in  which  it  is  right  to  exercise  that 
discretionary  jurisdiction.  I  am  not  saying,  however, 
that  this  delay,  or  even  a  less  delay,  might  not  be  a 
sufficient  ground,  under  certain  circumstances,  lo  annul 
the  fiat  at  the  costs  of  the  petitioning  creditor. 

The  next  question  is,  as  to  the  conflict  between  the 
two  acts  of  parliament  relating  to  bankruptcy  and  insol- 
vency, and  which  proceeding  ought  in  this  case  to  be 
preferred.  It  appears  that  on  the  2Zd  of  September 
the  petitioner  signed  a  declaration  of  insolvency,  with 
the  participation  of  the  attorney  for  the  petitioning  cre- 
ditor. That,  no  doubt,  was  for  the  purpose  of  com* 
mitting  an  act  of  bankruptcy ;  and  yet  it  is  extraordinary, 
that  the  same  individual  inserts  in  the  Gazette  of  the 
same  day  a  notice  to  take  the  benefit  of  the  Insolvent 
Debtors'  Act.  It  is  difficult  to  comprehend  why  this 
should  have  been  done.  The  petitioning  creditor  issues 
a  fiat  on  the  25ih  of  September.  This  collateral  proceed- 
ing goes  on,  and  on  the  29th  of  September  the  petition 
under  the  Insolvent  Act  is  filed.  Still,  however,  the  fiat 
is  in  existence ;  it  is  true  that  the  adjudication  has  been 
delayed,  whether  for  a  good  or  a  bad  reason ;  but  it 
does  not  appear  that  there  was  any  intention  to  abandon 
the  proceeding  under  it.  The  question  then  is,  whether 
by  reason  of  these  proceedings  I  am  bound  to  annul  the 
fiat.  The  course  in  bankruptcy  is  trite  and  plain,  while 
the  proceeding  under  the  Insolvent  Debtors'  Act  is  new^ 
and  therefore  not  so  well  known ;  it  may  be  consequentiy 
open  to  argument,  and  not  so  safe  a  course  to  pursue, 
as  the  beaten  course  under  the  Bankrupt  Act.  It  is  said^ 
that  there  will  be  a  great  saving  of  expense,  by  adopting 
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1843.  the  former  mode  of  proceeding ;  but  a  great  portion  of 
Ex  parte  ^^^^  expense  has  been  already  incurred.  It  is  very 
proper^  that  the  bankrupt  should  endeavour  to  save  ex- 
pense; but  no  creditor  joins  him  in  this  application. 
That  is^  therefore^  not  a  very  forcible  reason  for  inducing 
the  Court  to  supersede  the  fiat.  I  find,  however^  this 
undisputed  fact, — that  between  the  3Sd  and  the  S9th  of 
September,  debts  to  an  amount  which  may  be  called  con- 
siderable were  received  by  the  bankrupt  himself  from 
some  of  his  debtors ;  and  the  petitioner  confesses  having 
done  this,  after  having  on  the  SSd  of  September  signed 
a  declaration  that  he  was  unable  to  meet  his  engage- 
ments, and  intended  to  take  the  benefit  of  the  Insolvent 
Act.  I  am  not  satisfied,  that  this  was  a  proper  course 
for  the  bankrupt  to  have  pursued.  Now  it  is  possible, 
though  far  from  certain,  that  circumstances  may  exist, 
which  may  enable  the  assignees  to  recover  this  money 
more  easily  under  the  Bankrupt  Act,  than  under  the  In- 
solvent Act.  I  am  therefore  of  opinion,  that  this  petition 
ought  to  be  dismissed ;  but,  considering  the  time  which 
elapsed  between  the  issuing  of  the  fiat  and  the  adjudica- 
tion, it  must  be  upon  condition  that  the  assignee,  who  is 
also  the  petitioning  creditor,  shall  undertake  to  pay  to 
the  bankrupt's  solicitor  5/.  out  of  the  estate,  and  shall 
also  undertake  to  concur  in  any  proceedings  which  may 
be  necessary  to  annul  the  proceedings  under  the  Insol- 
vent Act. 

Petition  dismissed. 
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Ex  parte  Ford. — In  the  matter  of  Taylor. 

Lineoln*i  Inn, 
fT^  D§c»  18* 

1  HIS  was  the  petition  of  the  public  officer  of  the  Stour-  ^|^^  ^^^ 
bridge  Banking  Companyi  for  the  usual  Order,  as  in  the  JUSJh  a*Jmtto' 
case  of  an  equitable  mortgage.    It  appeared  that  the  memonndam, 
bankrupt  had  been  in  partnership  with  his  father,  and  ^^^t  of  two 

ptrtnerSf  and 

that  deeds  relating  to  the  property  of  the  &ther  were  &ft«r  the  death 
deposited,  with  a  memorandtun  m  wnting,  to  secure  the  verbally  agreed 

that  the  de- 
joint  debt  of  the  father  and  the  son.    The  father  had  poeit  ahoold  be 

since  died,  when  only  a  portion  of  the  original  debt  cure  the  lepa*' 
remained  due.    After  his  death  the  bankrupt  verbally  [^v?ng  pait-* 
agreed,  that  the  deeds  should  remain  in  the  petitioner's  ^l  '^Mi^^il 
hands,  to  secure  any  balance  that  might  be  due  on  a  ^  tlfSbrsums 
running  account  with  the  bankrupt.    And  the  balance  ««p^Ji^^y.doe 

^  ^  from  the  joint 

now  claimed  was  partly  a  joint  debt  of  the  father  and  ■*»<*  «eparate  e«- 

^       ^       *  tate,  m  the  one 

son,  and  partly  a  separate  debt  of  the  bankrupt.  case  as  on  a 

wntten  WM- 
inentf  and  in 

Mr.  Bacon,  for  the  petitioner.  the  other  u  on 

a  deposit  by 
parol. 

Mr.  Skebbeare,  contra. 


Vicb-Chakcellor  Knight  Bruce,  C.  J.,  at  first 
doubted,  whether  a  lien  on  deeds  deposited  to  secure  the 
joint  debt  of  the  two  could  be  thus  extended  to  secure 
the  separate  debt  of  the  bankrupt  by  a  mere  parol  agree- 
ment; but,  being  afterwards  satisfied  that  it  could  be 
so  extended  (a),  he  made  the  Order,  declaring  the  pe- 
titioner to  be  an  equitable  mortgagee,  but  that  the  costs 
should  be  apportioned  under  two  different  heads,  one  as 

(a)  See  £r  parU  Kmtingtcn,  2  Ves.  &  B.  79;  2  Rose,  138 ;  Ei  fmrU 
Mar^,  3  Rose,  239 ;  Ex  paru  Bnwn,  ibid.  242,  note ;  £x  parU  AUxander, 
I  6.&  J.  409 ;  £x  pari§  Lloyd,  ibid.  389. 
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1843.  to  the  balance  due  on  the  partnership  accounti  and  the 
£z  parte      Other  as  to  the  balance  due  on  the  separate  account  of 

Pw9*  the  bankrupt ;  and  that  in  the  first  case  the  costs  should 
be  allowed,  aa  in  the  case  of  a  deposit  with  a  memo- 
randum in  writingi  and  in  the  other,  as  in  the  case  of  a 
yerbal  deposit. 


Ex  parte  Francis  GiLurr.^In  the  matter  of  Georok 

LwBoln't  Inn,  TaYLOE. 

Dm.  SO.        _^ 

Wh««»inJixne  FHIS  was  the  petition  of  an  equitable  mortgagee  for 
rapt  verbally      the  usual  Order,  as  in  the  case  of  a  deposit,  accompa- 

depoiiteda  •  ji      •4.1.  j        •  -x* 

bundle  of  deeds  ^led  With  a  memorandum  m  writing, 
tionertosecare       The  petitioner  had,  before  June  1837,  lent  to  the 

the^pedUoner  bankrupt  various  sums,  for  securing  the  repayment  of 

^'SedeedlT  ^^^^^h,  the  bankrupt  had  deposited  with  the  petitioner 

lelatiDg  to  die  ^jjg  tj^g  deeds  of  a  dwelling  house  and  premises  at 

property  m  o  t 

question;  and    Moreton  in  the  Marsh,  in  the  county  of  Gloucester. 

in  August  1843, 

onhr  two  days     On  the  ^th  June  1837,  the  parties  came  to  an  account, 

before  the  issu- 
ing of  the  fiat,    when  a  balance  was  struck  of  150/.,  as  being  due  to  the 

deposited  two     petitioner ;  and  it  was  agreed  that  the  bankrupt  should 

other  material  «  ni*  .1  ••  1 

deeds  leiatiog  secure  the  repayment  of  this  sum  to  the  petitioner  by 
MidAere^m^ '  *^®  J^'*^*  promissory  note  of  himself  and  his  father,  and 
Ae"^*of  the  ^y  *®  deposit  of  the  title  deeds  relating  to  the  moiety 
th*'E^?'  ^\  ^^  certain  other  premises  to  which  the  bankrupt  was 
impeaching  the  entitled,  subject  to  the  life  interest  of  one  H.  Cearehss, 

validity  of  the  " 

latter  deposit;    and  that  the  petitioner  should  give  up  to  the  bankrupt 

the  Court  would    ,.,,,,.,,  .       ^  .    , 

not  impute  to  it    the  title  deeds  which  had  been  previously  deposited. 

the  character  of    .,- 

a  fraudulent      This  arrangement  was  carried  into  effect;  and  the  bank- 
preference,  and 
made  the  common  Older,  as  In  the  case  of  a  verbal  deposit. 

The  last  deposit  was  accompanied  with  the  following  memorandum :  '*  The  deeds  are  placed 
in  the  hands  of  F,  G**  Held,  that  this  did  did  not  entitle  the  petitioner  to  an  Order  as  on  s 
deposit,  accompanied  with  a  memorandum  in  writing. 
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nipt  thereupon  deposited  with  the  petitioner  a  bundle  of       l^^^* 
deeds,  which  he  represented,  and  which  the  petitioner      j.,  ^^,1^ 
believed,  to  be  all  the  deeds  and  documents  relating  to      ^^^^*"' 
the  last  mentioned  property.     On  the  17th  December 
1841,  H.  Carde$8,  who  had  a  life  interest  in  this  pro- 
perty, died,  whereby  the  bankrupt  became  entitled  in 
possession  to  an  undivided  moiety  in  it.    On  the  S7th 
August  184S,  the  bankrupt  delivered  to  the  petitioner's 
solicitor  two  other  deeds  relating  to  the  last  mentioned 
property,  one  being  a  satisfied  mortgage,  and  the  other 
being  an  indenture,  dated  the  Slst  March  1831,  whereby 
one  John  Carelesi  had  conveyed  to  the  bankrupt  one 
equal  undivided  fourth  part  of  such  property,  the  bank- 
rupt having  been  previously  entitled  to  one  other  undi- 
vided fourth  part.    On  the  satisfied  mortgage  deed  the 
following  memorandum  was  written,  in  the  handwriting 
of  the  bankrupt !  "  The  deeds  are  placed  in  the  hands 
of  Francis  CHllett,  of  Dom/*    When  the  two  last  men- 
tioned deeds  were  thus  delivered  to  the  petitioner's 
solicitor,    the  bankrupt  stated  that  they  belonged  to 
the  petitioner,  and  ought  to  have  accompanied  the  title 
deeds  deposited  with  the  petitioner  on  the  24th  June 
1837.    The  petitioner  stated,  that  he  had  no  reason  to 
believe,  until  the  87th  August  184S,  that  the  bankrupt 
had  not  in  fact  deposited  with  him  all  the  deeds  relating 
to  bis  interest  in  the  last  mentioned  property.   In  March 
1848,  the  bankrupt's  fiither,  who  had  joined  him  in  the 
promissory  note,  died,  the  bankrupt  having  previously 
paid  SXiL  in  part  discbarge  of  it.    On  the  39th  August 
1848,  the  flat  Issued,  when  there  was  still  due  to  the 
petitioner  a  balance  of  lOOZ.,  and  interest. 

Mr.  Bacon  appeared  in  support  of  the  petition. 
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1843.  Mr.  Skebbeare,  for  the  assignees^  submitted,  that  as 

£z  Mrte  ^^^  ^^  ^^^  ^^^^  material  deeds  relating  to  the  property 
GiLLBTT.  jjj  question  were  only  delivered  to  the  petitioner's  soli- 
citor two  days  before  the  issuing  of  the  fiat,  and  this 
apparently  without  any  pressure  on  the  part  of  the  peti- 
tioner or  his  solicitor,  the  case  was  attended  with  great 
suspicion  of  the  transaction  amounting  to  a  fraudulent 
preference;  and  that  the  Court,  under  these  circum- 
stances, would  not  make  the  usual  Order,  as  in  case  of 
an  equitable  mortgage,  which  was  a  mere  matter  of 
indulgence,  and  not  one  of  strict  right.  In  JEx  parte 
Ainswarthf  in  the  matter  of  Garen{a)f  it  was  held,  that 
a  deposit  of  title  deeds,  without  pressure,  on  the  eye  of 
bankruptcy,  to  secure  an  antecedent  debt,  is  a  prefer- 
ence. 

Vice-Chancellor  Knight  Bruce,  C.  J. — As  there 
is  no  affidavit  made  by  the  bankrupt,  or  any  other  per- 
son, that  throws  out  the  slightest  imputation  as  to  the 
bona  fides  of  this  transacUon,  I  could  not,  if  I  were  upon 
a  jury,  decide,  that,  under  the  circumstances  stated  in 
the  petition,  it  amounted  to  a  fraudulent  preference;  but, 
as  the  first  deposit  of  the  deeds,  in  June  18S7,  was 
without  any  memorandum  in  writing,  I  do  not  think 
that  the  very  vague  and  short  memorandum  on  the  back 

(a)  3  Mont.  &  A.  451.  There  ii  a  fuller  teport  of  Uiis  case  in  2  Bwc 
663,  which  was  in  the  matter  of  Walker,  and  not  in  the  matter  of  Qam, 
and  in  which  the  reporter  was  one  of  the  counsel.  The  marginal  nole  then 
is,  that  "  Where  it  appeats,  on  the  face  of  the  petition  of  an  eqnitablo 
mortgagee,  that  the  deposit  of  the  deeds  took  place  only  nine  days  befon 
the  issaing  of  the  fiat,  and  there  is  nothing  to  rebut  the  pfenunptioo  of 
fraudulent  preference,  the  Court  will  not  make  the  usual  Order,  but  will 
direct  the  property  to  be  sold,  and  the  proceeds  paid  into  Court,  subject  to 
further  Order.**  But  see  Ex  jmtU  H§athcoat$,  2  M.  D.  &  D.  71 1,  in  which 
Ex  part*  Aingwrrth  was  cited. 
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of  the  mortgage  deed,  which  was  only  delivered  to  the  l^^^* 

solicitor  on  the  27th  March  1845,  will  supply  that  de-  j;,  p^^e 

feet.    The  petitioner,  therefore,  will  only  take  the  usual  Gillktt. 
Order,  as  upon  a  verbal  deposit. 


Ex  parte  Isaac  Ashmore. — In  the  matter  of  Thomas 

Francis  Lucas. ^.^„,,  j„„^ 

IH^IS  was  the  petition  of  a  creditor,  who  had  proved  Where  the  aole 
under  the  fiat,  for  the  removal  of  an  assignee.  mt^L^nrcleA 

The  fiat  issued  on  the  11th  January  1834,  under  which  who  hl!dbTugh^ 
G,  F.  Cole  was  appointed  sole  assignee,  who  in  January  JUn"***^  ^  ^^ 
1839  became,  and  had  since  continued  to  be,  the  manaffincc  ^^^  neglected  to 

'  »  -a    ©  complete  the 

clerk  to  Mr.  mbbits,  a  solicitor  in  Northamptonshire,  purchase,  the 

Coart  ordered 

On  the  6th  August  1840,  the  assignee  sold  by  auction  a  bim  to  be  re- 
moved, and  that 
reversionary  interest  to  which  the  bankrupt  was  entitled  there  should  be 

a  new  choice. 

in  an  estate  in  Northamptonshire,  producing  a  rent  of 
400Z.  per  annum ;  but  the  particulars  of  sale  stated  it  to 
be  doubtful,  whether  the  bankrupt's  reversionary  interest 
in  the  property  was  only  a  life  interest  in  reversion, 
subject  to  a  charge  of  4000Z.,  or  amounted  to  a  reversion 
in  fee,  without  incumbrance;  and  that  the  assignee  would 
only  sell  such  interest  as  he  had  therein.  Previous  to 
the  sale  taking  place,  a  notice  was  served  upon  the 
assignee  by  the  solicitors  of  the  wife  and  children  of  the 
bankrupt,  stating,  that  a  suit  in  Chancery  had  been 
instituted  by  them  against  the  assignee,  as  well  as  the 
trustees  under  the  bankrupt's  marriage  settlement,  for 
the  purpose  of  having  it  declared,  that  the  estate  adver- 
tized for  sale  was  subject  to  the  uses  and  trusts  of  such 
settlement,  and  for  the  purpose  of  obtaining  a  conveyance 

VOL.  in.  I  I 


AfHMOBB. 
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1843.        and  confirmation  of  the  estate  to  such  uses  and  trusts; 

£x  p^r^  and  that  the  decree,  which  might  be  made  in  such  suit, 
would  be  binding  on  the  purchaser.  This  notice  was 
read  to  the  company  assembled  at  the  auction.  Mr. 
Tibbits  was  declared  the  purchaser  at  such  sale  for  the 
sum  of  13702.  The  petition  alleged,  that  Mr.  TibbUs 
accompanied  the  assignee  to  the  sale,  and  that  there 
was  no  chance,  under  these  circumstances,  that  the  &ir 
value  of  the  assignee's  interest  in  the  property  could  be 
obtained  for  it,  and  that  1370Z.  was  a  grossly  inadequate 
price ;  that  Tibbits  had  since  neglected  to  complete  the 
purchase^  and  that  the  assignee  had  taken  no  steps  either 
to  rescind  the  contract,  or  to  compel  Tibbits  to  perform 
it;  that  the  assignee  employed  Tibbits  to  act  as  his 
solicitor  in  the  Chancery  suit ;  and  that  he  himself  was 
entirely  under  the  influence  of  Hbbiis,  and  that  his 
interest  and  duty  as  the  clerk  of  Tibbits  were  in  opposi- 
tion to  his  duty  as  assignee.  It  appeared,  that  twelve 
creditors  had  proved  debts  under  the  fiat,  to  the  amount 
of  1066Z.;  and  that  all,  except  the  assignee,  had  approved 
of  the  present  application.  It  was  also  alleged,  that 
there  was  no  other  estate  of  the  bankrupt,  except  what 
was  comprised  in  the  alleged  purchase ;  and  it  was  sub- 
mitted, that  it  was  necessary  for  the  interests  of  the 
creditors,  that  an  assignee  should  be  appointed,  who 
would  be  able  and  inclined  to  take  proper  proceed- 
ings against  Hbbits,  to  compel  him  to  complete  the 
purchase. 

Mr.  J.  Russellj  and  Mr.  Terrell^  were  in  support  of 
the  petition. 

Mr.  Swanston^  and  Mr.  Collins,  cantrd.    There  is  no 
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sufficient  ground  stated  for  the  removal  of  the  assignee.        lB4iS. 
The  only  plausible  reason  suggested,  is,  to  enable  the      ^^  ^^^ 
petitioner  to  take  proceedings  against  Ilbbits  to  enforce      AanMoas. 
the  performance  of  the  contract.     But  he  may  be  allowed 
to  do  this,  without  the  removal  of  the  assignee,  on  giving 
him  a  proper  indemnity  against  the  costs  of  such  pro* 
ceedings. 

Vice-chancellor  Knight  Bruce,  C.  J. — There  are 
various  cases,  in  which  the  Court  has  allowed  proceedings 
to  be  taken  against  a  party  in  the  name  of  an  assignee ; 
but,  under  the  peculiar  circumstances  of  this  case,  I  think 
it  the  most  convenient  course  to  discharge  the  present 
assignee  from  the  duties  of  his  office,  without,  however, 
casting  any  reflection  on  Mr.  Ckple.  The  Court,  on  the 
present  occasion,  merely  expresses  its  opinion,  on  the 
undisputed  facts  of  the  case,  that  it  is  most  advisable 
that  Mr.  Cole  should  retire  from  the  duties  of  the 
office  of  assignee.  The  Order  will  be,  therefore,  that 
there  shall  be  a  new  choice  of  assignees,  reserving 
all  the  costs  of  this  petition  and  of  such  choice,  with 
liberty  to  Mr.  Cole  to  make  any  application  to  the  Court 
as  he  may  be  advised.  I  at  present  give  no  opinion  as 
to  the  merits  of  Mr.  T^bbits,  or  of  Mr.  Cole,  or  of  this 
petition. 


ii2 
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1843. 

Ex  parte  Berridge  and  others. — In  the  matter  of 

Lincoln's  Inn,  T.nn«iFMniiP 

Die.  6  and  11 .  LiOOSEMORE. 

1 .  A  mortgagee  rrs 

is  entitled  to  1  HE  petitioners  claimed  to  be  equitable  mortgagees  of 

gage  to  another  One  freehold  estate  of  the  bankrupt,  and  legal  mortgagees 

for  a  8£e.*?nhe  ^f  another,  and  they  claimed  a  right  to  tack  the  two 

dwUnran  offer  together  under  the  following  circumstances, 

abaljdon  all"  ^'^  ^V  indentures  of  lease  and  release  of  the  28th  and  29th 

rjghiof  proof  on  ^f  September  1829,  certain  freehold  hereditaments  were 

their  releasing  ^ 

the  equity  of      conveyed  by  one  James  Salter  to  the  bankrupt  in  fee 

redemption  in  * 

both  mortgages,  upon  trust  for  sale  in  case  of  default  beini?  made  in  the 

2.  Semble,  '^  * 

that  he  would     repayment  of  a  sum  of  700Z.  and  interest  by  a  day  named. 

be  80  entitled  i.,  ,*   i        rx  t      ^ 

whether  such  By  another  indenture  of  the  29th  of  September  1838, 
or  not,  and  that  the  bankrupt  assigned  to  one  Morrish,  (under  whom 
tacidng  is°the  ^^e  petitioners  claimed),  his  executors,  administrators 
th"party  ^  *'  ^"^  assigns,  the  mortgage  debt  secured  by  the  former 
th^^mortgigo^^^^  deeds,  together  with  the  interest  to  grow  due  thereon, 
or  the  mort-       ^j^j  jj,g  covenant  whereby  the  same  was  secured,  and  all 

gagee.  -^  ' 

3.  A  mort-     other  securities  for  the  same.    The  deed  contained  the 

Sigee  assigna 
e  mortgage      usual  power  of  attorney  to  recover  the  mortfracre  debt, 

debt  and  eie-  ^  ^  .  ^^ 

cutes  a  bond  to  and  a  covenant  that  the  debt  was  still  due,  but  there  was 

the  assignee  for  . 

the  amount,  but  no  conveyance  of  the  mortgaged  premises, 
dum  of  even  Contemporaneously  with  this  deed,  the  bankrupt  exe- 

assigDment,  he  cuted  a  bond  to  Motrish  for  1400/.,  conditioned  to  be 
advanced  to\he  ^^^^  ^"  payment  of  the  700/.,  but,  by  a  memorandum  of 
S!eSeMffi°'  the  same  date,  Morrish  declared  that  600/.  only  had 
*°^  llLVof'^fhe  ^^^^  advanced  by  him  to  the  bankrupt:  and  that  200/. 
remainder,        residue  of  the  700/.  was  the  proper  money  of  the  bank- 

(specifying  the  *r     *-  ./ 

amount),  in       rupt,  and  Morrish  thereby  undertook  to  stand  possessed 

trust  for  the  '^  ,  •'  "^ 

assignor.   The   of  the  said  sum  of  200/.  in  trust  for  the  bankrupt. 

security  proving 

deficient,  hiid.        Upon  the  cxecution  of  these  documents  the  title  deeds 

that  the  trans- 
action was  in  substance  a  submortgage ,  giving  the  assignee  a  priority  as  to  the  amount  ad* 
vaoced  by  him* 
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of  the  mortgaged  estate  were  handed  over  to  Morrish,        1843. 
who  afterwards  died.    The  petitioners  derived  their  claim      ^    ^ 
under  his  will.  ^ '/".T" 

and  others. 

The  petitioners  claimed  to  be  legal  mortgagees  of  the 
other  freehold  estate,  mentioned  in  the  petition,  by  virtue 
of  a  deed  of  appointment  of  the  ^th  of  June  1838, 
whereby  the  bankrupt  appointed  the  last  mentioned  free- 
hold hereditaments  to  Morrish  in  fee  upon  trust  for  sale  in 
the  eyent  of  the  bankrupt  failing  to  repay  to  Morrish  a 
sum  of  4002.  with  interest  by  a  day  named  in  the  deed. 

The  fiat  issued  on  the  25th  July  184S,  and  this  peti- 
tion was  for  a  sale  of  the  premises  comprised  in  both 
mortgages,  and  for  the  application  of  the  proceeds  as  one 
fund  in  payment  of  both  debts. 

Mr.  Bacon  in  support  of  the  petition.  The  first  objec" 
tion  made  by  the  assignees  to  the  claim  of  the  petitioners 
is,  that  tlie  transaction  of  the  ^th  of  September  1838,  did 
not  amount  to  an  equitable  mortgage  for  500Z.  but  was  a 
declaration  of  trust  as  to  five-sevenths  of  the  whole  700/. 
iot  Morrish  J  and  as  to  the  other  two-sevenths  for  the  bank- 
rupt himself,  and  upon  this  ground,  the  assignees  claim  to 
be  entitled  to  two-sevenths  of  the  proceeds  of  the  property 
in  the  event  of  their  falling  short  of  the  700Z.  secured  by 
the  original  mortgage  deed.  But  that  is  not  the  proper 
construction  of  the  memorandum,  and  if  there  could  be 
any  doubt  on  the  subject,  it  would  be  removed  by  the 
fact  of  the  bankrupt  having  executed  the  bond  of  even 
date  with  the  transfer  of  the  mortgage  debt.  The  next 
objection  of.  the  assignees  is  that  the  petitioners  cannot 
tack  the  two  mortgages  together,  and  apply  the  proceeds 
as  an  aggregate  fund  in  satisfaction  of  both  debts,  and 
upon  this  part  of  the  case  the  assignees  rely  on  Ex  parte 


466  CASES  IN  BANKRUPTCY. 

1843.  Bignold(fl)^  and  contend  that  the  right  to  tack  only 
^^^^  exists  where  the  mortgagor  comes  to  redeem.  But  the 
Bebrioob  decision  there  was  contrary  to  an  express  decision  of 
Lord  Hardwicke  in  Trebaurg  v.  Lord  Pomfretib),  as 
appears  from  the  statement  of  the  latter  case  firom  the 
registrar's  book  in  Mr.  Blunfs  edition  of  Ambler*$ 
Reports.  And  although  it  is  true  that  Trebourg  v.  Lord 
Pom/ret  appears  to  have  been  cited  in  JEx  parte  Bignoldj 
yet  it  is  not  noticed  in  the  judgment.  JEx  parte 
Alsager  (c)  is  an  authority  in  fskvour  of  the  petitioners. 
[The  Chief  Judge.  That  was  an  application  to  redeem, 
and  is  not  inconsistent  with  the  distinction.]  Even 
supposing  there  to  be  any  authority  for  applying  one 
law  to  an  application  to  redeem,  and  another  to  an 
application  to  foreclose,  still  this  is  not  an  application 
to  foreclose,  but  to  obtain  the  benefit  of  the  statutable 
execution  afforded  by  the  bankrupt  laws  for  all  the  cre- 
ditors after  payment  of  the  mortgage  debts.  [The  Chief 
Judge.  The  substance  of  the  objection  b  that  the  mort- 
gagee can  only  tack  when  he  is  passive,  and  not  when 
he  is  active.]  If  the  assignees  will  give  up  the  equity  of 
redemption  we  are  ready  to  take  the  securities  in  satis- 
faction of  the  mortgaged  debts. 

Mr.  Shapter,  for  the  assignees,  declined  giving  up 
the  equity  of  redemption.  The  Court  cannot  accede  to 
the  prayer  of  the  petition  without  overruling  Ex  parte 
Bignoldid),  the  authority  of  which  has  never  yet  been 

(a)  3  Moot.  &  Ayr.  9  -,  %  Dea.88. 

(6)  Cited  in  tfgiimeat  in  £x  part§  CarUr,  Ambkr,  733. 

(c)  2  M.  D.  &  D.  328. 

(d)  3  Mont  &  Ayr.  9 ;  2  Dea.  88.  The  order  in  that  case  was  sent  for, 
and  read  by  his  Honour.  After  referring  it  to  the  Commissioners  to  take  tie 
naual  account  of  the  aeveial  pnncipal  sums  and  intoreat,  k  diieded  that  the 
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impugned.    It  was  decided  by  the  fall  Court,  and  is       1849. 
quite  in  accordance  both  with  principle  and  with  the  law,      -^  ^^ 
as  laid  down  in  t^Lt  books,  and  as  it  is  to  be  collected     j^y^fff 
from  decided  cases.    The  principle  on  which  the  doc- 
trine of  tacking  proceeds  is  stated  to  be,  that  he  who 
seeks  equity  shall  do  equity  to  the  person  from  whom 
he  requires  it  (a).    And  a  writer,  whose  work  on  mort- 
gages is  one  of  those  most  commonly  in  use,  after  stating 
to  the  same  effect  the  principle  of  the  decisions,  adds, 
**  But  there  is  no  pretence  for  the  interposition  of  this 
maxim  where  a  mortgagee  comes  to  foreclose,  for  his 
intention  is  to  shut  out  the  mortgagor  from  his  equity, 
and  strictly  to  enforce  bis  own  legal  title  {by*    These 
propositions  are  fully  borne  out  by  all  the  cases  except 

atate  compiiied  in  the  mortgage  securities  and  charge  and  the  policy 
ihoald  be  sold,  and  that  the  several  and  respective  proceeds  should  be 
applied  in  the  first  place  in  payment  of  the  expenses  attending  soch  sales 
and  of  the  proceedings  incidental  theieto,  and  the  costs  of  the  petition,  and 
then  (with  the  exception  of  the  proceeds  of  the  policy)  in  payment  to  the 
petitioner  of  what  should  be  so  severally  found  to  be  due  and  owing  to  him 
upon  and  in  respect  of  his  several  securities,  and  that  the  surplus  of  the  said 
nspective  proceeds,  (if  any),  arising  from  each  respective  security,  be  paid 
over  to  the  assignees,  but  if  the  several  monies  arising  from  the  said  sales 
(first  subject  as  aforesaid)  should  not  be  sufficient  to  pay  to  the  petitioner 
the  respective  amounts  of  what  should  be  so  severally  found  due  to  him  upon 
each  of  his  said  securities,  the  petitioner  was  to  be  at  liberty  to  go  in  under 
the  fiat,  and  prove  for  the  several  and  respective  deficiencies  of  his  several  and 
lopective  securities. 

(a)  Coote  on  Mortgages,  471, 2d  edit. 

(6)  PowM  on  Mortgaget,  vol.  2,  p.  1017,  6th  edition.  The  distinction 
between  applications  to  redeem  and  to  foreclose,  as  to  the  right  of  tacking, 
which  has  also  the  opinion  of  Mr.  Jarman  in  its  flavour,  (see  Jarman'i 
Bythetoood,  vol.  5,  p.  401,  2nd  edition,  p.  438, 3rd  edition),  seems  first  to 
have  been  taken  by  Mr.  Cox  in  his  edition  of  Peers  WiUiami*  Reports,  vol.  1, 
p>  777,  (note),  but  the  authorities  there  referred  to  relate  only  to  other 
topics  '^'ffyff|ffd  is  the  note.  And  see  Coots  on  Mortgogei,  p.  480,  (2d 
odidon),  and  Mr.  Onantry't  note  to  the  above  cited  passage  from  PowtU, 
(Lowell  on  Mortgaget,  6th  edition,  by  Coventry,  vol.  2,  p.  1019»  note(  y)  )§ 
where  the  existence  of  any  such  distinction  is  controverted. 
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1 843.  Trebourg  v.  Lord  Pomfret  (a),  and,  with  regard  to  that 
Ex  parte  ^^^^f  '^  ^^  '^  ^^  observed  that  there  is  no  report  of  it,  and 
uiTothwi.  ^^^^  ^^  grounds  on  which  the  Court  proceeded  are 
unknown,  the  only  statement  of  the  case  being  one  made 
by  counsel  arguendo  in  the  case  of  Ex  parte  Carter  (a). 
Moreover  it  was  cited  in  Ex  parte  Bignold  {b),  and,  if 
really  inconsistent  with  the  latter  authority,  must  be 
considered  as  overruled  by  it ;  for  it  cannot  be  inferred, 
from  the  circumstance  of  Trebourg  v.  Lord  Pomfret  not 
being  expressly  noticed  in  the  judgment  of  JSr  parte 
Bignoldy  that  although  cited,  it  was  overlooked  by  the 
Court.  On  the  other  hand  there  is  a  reported  case  before 
Lord  Hardwicke,  that  of  SharpneU  v.  Hutchings  (c), 
which  must  have  proceeded  upon  the  distinction  for 
which  we  contend.  To  understand  the  judgment  of  the 
Court  in  that  case,  it  is  necessary  to  remember  that 
the  law  of  the  Court  was  formerly  that  a  bond  debt 
might  be  tacked  to  a  mortgage  as  against  the  mort- 
gagor (<2)«  The  case  came  on  upon  a  bill  to  foreclose, 
and  a  cross  bill  for  redemption,  and  the  question  was  as 
to  the  right  of  the  mortgagee  to  tack  a  bond  to  a  mort- 
gage of  copyholds.  The  Lord  Chancellor  said  the  bond 
could  not  possibly  be  tacked  to  the  mortgage,  although 
in  a  subsequent  part  of  the  judgment  he  says,  **  by  all 
the  late  cases  a  mortgagee  can  insist  upon  being  paid  a 
bond  debt  even  against  the  mortgagor  himself  and 
it  is  still  stronger  against  a  second  mortgagee  or 
assignees  of  a  commission  of  bankruptcy."    [The  Chief 

(a)  Amb.  733.  (6)  3  M.  &  A.  9;  2  Dea.  88. 

(c)  2  £q.  Ca.  Abr.  603,  pi.  34. 

(d)  See  CMff  on  Mortgaget,  477  (2d  edit.),  citiog  Windham  v,  Jennnigt, 
2  Ch.  Rep.  247 ;  Haliley  ▼.  KiHland,  ib.  360 ;  Baxtir  v.  Manning,  1  Yen. 
244;  Anon.  3  Salk.  84. 
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Judge.   Mr.  Coote^  in  his  note  upon  this  judgment  (a)^        1843. 
suggests  that  the  passage  is  misprinted,  and  that  it  ought       ^.x  parte 
to  be,  "  a  mortgagee  cannot  insist,"  &c.    This  suggestion     fn/ot^en. 
may  be  thought  to  clear  up  the  whole  difficulty,  and  to 
reconcile  the  observations  attributed  to  ItOTAHardwichei] 
The  passage  is,  however,  without  so  improbable  an  emen- 
dation, consistent  with  the  older  authorities  upon  the  ques- 
tion, although  not  according  to  the  law,  as  it  has  been 
since  settled.     The  only  ground,  on  which  the  right  to 
tack  together  two  wholly  distinct  contracts  has  ever  been 
rested,  or,  in  fact,  can  be  rested,  is  the  maxim,  to  which 
I  have  referred,  that  he  who  would  have  equity  must 
do  equity.     It  was  so  put  in  the  earliest  authority,  in 
which  the  doctrine  was  acted  upon,  that  of  St.  John  v. 
Holfard{b).    And  the  same  ground  is  assigned  for  it  in 
the  judgment  in  Jones  v.  Smith  {c),  by  the  Master  of       • 
the  Rolls,  who  says,  *'  As  the  mortgagor  cannot  redeem 
without  coming  into  equity,  if  he  has  pledged  one  estate 
for  a  sum  which  it  is  not  sufficient  to  answer,  he  shall 
not  have  thciOther,  unless  he  pays  both  debts."    And 
the  principle  of  the  decision  in  Jones  v*  ^SmiM  strongly 
supports  the  distinction  on  which  the  assignees  rely ; 
for  the .  bill ,  there  was  by  a  debtor,  who  had  pledged 
notes,  bills,,  and  Scotch  mining  stock  for  one  debt,  and 
had  mortgaged  an  estate  in.  Dominica  for  another,  pray« 
ing  that  the  notes,; bills,  and. stock,;  might  be  delivered 
up  to  the  plaintiff,  on  his  paying,  the  amount  for  which 
they  were  pledged;  the  defendants  insisted  upon  their 
right  to  tack,  but  the  Court  held,  that  it  was  bound  to 
determine  as  a  Court  of  law  would  on  an  action  of  trover 
for  the  goods,  and  that,  therefore,  the  doctrine  as  to 

(a)  Coote.oii  Mortgages,  460, 2d  edit.  (c)  2  Vei.  Jan.  376. 

(6)  Cas.  in  Chan.  97. 
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1843.  tacking  did  not  apply.  [The  Chief  Judge.  But  that 
Ezptrte  d^ision  was  reversed^  on  appeal,  by  the  House  of 
3wd  otbm  ^^^^  (*)•]  The  grounds  of  the  reversal  do  not  appear. 
But,  independently  of  this  question,  the  terms  of  the 
memorandum  of  the  S9th  of  September  1838,  do  not 
constitute  an  equitable  mortgage ;  it  is  a  mere  declaration 
of  trust  of  a  mortgage  debt  of  700/. 

Mr.  Bacon,  in  reply,  was  stopped  by  the  Court. 

Vice-Chancellob  Kniqht  Brucb,  C.  J. — In  this  case 
the  petitioners,  strangers  to  the  fiat,  submit  to  the  juris- 
diction of  the  Court*  It  is  in  the  power  of  the  Court  to 
enforce  its  jurisdiction  against  the  assignees,  if  the  Court 
should  think  it  for  the  benefit  of  the  estate,  that  the  ques- 
•  tion  should  be  decided  by  this  jurisdiction.  In  the  present 
case,  I  must  take  it  for  granted  that  the  securities  toge- 
ther are  more  valuable  than  the  debts  secured,  inasmuch 
as  the  assignees  have  declined  disclaiming  aU  interest  in 
the  securities,  the  petitioner  offering,  up<m  their  so  dis- 
claiming, to  abandon  all  right  to  prove. 

Viewing  myself  here  as  administering  equity  between 
the  assignees  and  the  petitioners,  without  adverting  to 
the  mode  of  application  to  the  Court,  I  find  the  peti- 
tioners having  a  right  to  a  conveyance  of  the  legal  estate 
in  the  property  in  which  they  have  an  equitable  estate, 
and  having  a  right  to  bring  an  ejectment  in  respect  of 
that  in  which  they  already  have  a  legal  estate.  They 
might,  therefore,  obtain  possession  of  the  latter  estate; 
and  if  that  were  done,  what  would  the  assignees  be 
bound  to  do  ?    Why  it  would  be  their  duty  to  take  pro^ 

(a)  See  note  to  Adma  v.  C(a«lo%  6  Vek  2M» 
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ceedings  to  redeem,  that  is,  to  place  themselves  in  such        IS4S. 
a  position,  that,  whether  the  distinction  now  contended       £^  ^^^ 
for  be  sound  or  not,  the  petitioners  would  be  entitled     2ld  oSw. 
to  require  to  be  redeemed  as  to  the  whole  amount  of 
both  the  debts. 

I  cannot  consider  such  a  proceeding  for  the  benefit  of 
the  estate,  when  I  see  that,  even  if  the  objection,  which 
has  been  ingeniously  urged,  were  perfecdy  well  founded, 
the  state  of  the  case  is  this — that  the  petitioners  have  an 
estate  which  the  assignees  cannot  compel  them  to  give  up, 
without  doing  that  for  which  the  petitioners  now  ask.  In 
such  a  state  of  things,  without  adverting  further  to  the 
circumstance  of  the  bankruptcy,  than  for  the  purpose  of 
observing  that  it  subjects  the  assignees  to  this  jurisdiction, 
can  I  doubt  what  course  is  to  be  taken,  where  the  estate 
may  possibly  gain  something  by  paying  off  the  mortgages, 
and  can  gain  nothing  whatever  by  resisting  the  mort- 
gagee's claim  { 

According  to  my  apprehension,  Lord  Pamfrefs  cau 
was  rightly  decided ;  but,  without  entering  more  minutely 
into  that  question,  it  is  sufficient  that  the  general  interests 
of  the  estate  require  the  matter  to  be  so  dealt  with  as  (in 
either  view  of  the  case)  to  entitle  the  petitioners  to  the 
relief  which  they  now  seek. 

With  respect  to  the  other  point;  were  it  not  for  the  bond, 
I  should  probably  think  the  petitioners  only  entitled  to 
five-sevenths  of  the  debt  of  700/.,  or  of  any  smaller  sum, 
which  may  be  realized  under  the  deeds  of  September 
18S9,  and  the  assignees  to  two-sevenths.  But  looking 
at  the  bond,  by  which,  in  effect,  the  money  advanced  by 
Morrish  was  guaranteed,  it  seems  plain  that  the  bank- 
rupt was  considered  answerable  for  the  sum  advanced. 
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1 843.  The  bond  may  have  been  given  for  7002.,  instead  of  500/., 
£i  parte  ^^^^  ^^^  ^'^^  ^^  ^^^  additional  300Z.  being  advanced  at 
a^dothwi  ^^™®  future  time.  However  that  may  have  been,  a  Court 
of  equity  looks  to  the  substance,  and  not  the  form,  and 
it  would,  in  my  opinion,  be  h€ssio  in  literd  to  say  that 
this  is  a  mere  declaration  of  trust,  and  not  ah  agreement, 
that  the  500/.  should  be  secured  by  the  transfer  of  the 
debt  of  700/.  I  must  therefore  say  that  it  is  a  mortgage 
of  the  original  mortgage  debt,  for  5002.  and  interest. 

The  usual  Order. 


Ex  parte  Fell. — In  the  matter  of  Fell. 

Nov.  26. 

The  evideooo  at  MR.  ROLT,  on  behalf  of  the  respondents,  moved  for 

the  hearing  of  a  ^  ^ 

petition  may  be  a  vtva  V0C6  examination .  at  the  hearing  of  the  petition, 

partly  by  affida-  i    i  r    i         . 

▼it  and  partly     on  the  ground  that  one  of  the  witnesses,  proposed  to  be 

vivA  voc€» 

Leave  given    examined  on  the  part  of  the  respondents,  would  not 
enuio'eu^ine  ^^^^  Au  aflSdavit.    Affidavits  had  been  filed  on  the  part 

their  own  wit-     ^n .»  ^  •v««.:*:^„«« 
nesaes  vivd  voce,  ^^  *e  petitioner. 

when  affidavits 
had  been  filed 

in  support  of         ^^^  SwanstoUy  and  Mr.  Sturgeon,  for  the  petitionersi 


the  petition. 


objected  that  it  was  too  late  to  move  for  a  vim  voce 
examination,  after  affidavits  were  filed,  unless  by  con- 
sent. When  affidavits  were  filed,  the  Court,  on  account 
of  the  expense  which  would  be  incurred,  never  ordered 
a  vivd  voce  examination,  without  reading  the  affidavits, 
and  being  satisfied  that  justice  required  such  a  coarse 
to  be  taken.  There  would  be  this  injustice  here,  that 
the  respondents  would  have  seen  the  petitioners'  evidence 
before  the  hearing,  while  the  petitioners  would  have  had 
no  opportunity  of  seeing  that  of  the  respondents.    The 


Fbll. 
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course  was,  for  the  hearing  to  proceed  on  the  affidavits,        1845. 
and  if  the  Court  required  evidence  viva  voce,  to  direct      £,  parte 
another  hearing  upon  such  evidence,  but  not  to  blend 
the  two  kinds  of  testimony  (a). 

The  Chief  Judge.  There  is  nothing  in  the  act  to 
prevent  the  two  modes  of  examination  from  being 
blended ;  the  act  empowers  the  Court  to  take  the  whole, 
or  any  part  of  the  evidence  viv&  voce  (&)• 

Mr.  Moltt  in  reply,  referred  to  JEx  parte  Baldwin  (c). 

The  Chief  Judge. — Let  the  respondents  be  at  liberty 
to  produce  for  examination  viva  voce,  at  the  hearing, 
those  witnesses,  whose  names  they  shall  furnish  to  the 
petitioner  within  five  days  from  this  time,  furnishing  at 
the  same  time  to  the  petitioner  a  statement  of  the  act 
of  bankruptcy  and  trading,  intended  to  be  relied  upon, 
without  prejudice  to  the  petitioner  being  at  liberty  to 
file  further  affidavits ;  and  he  is  to  be  at  liberty  to  pro- 
duce witnesses  for  examination  viva  voce.  Reserve  the 
question,  whether  the  respondents  are  to  have  leave 
to  produce  any  other  witnesses,  or  file  farther  affi- 
davits. Let  the  respondents  pay  the  petitioner  3/.  for 
the  costs  of  this  application,  reserving  the  question, 
whether  the  petitioner  ought  to  have  more,  or  ought  to 
be  permitted  to  retain  that. 

(a)  See  Ex  parti  Fonler,  3  M.  &  A.  601 ;  3  Dea.  175. 

(6)  1  fie  2  Will.  4.  e.  56.  s.  38.   And  see  Ex  parte  Palmer,  1  D.  fie  C.  34 1 . 

(c)lM.ficA.617. 
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1843. 

Ex  parte  Melville  and  others. — In  the  matter  of 

LineoMt  Inn,  HuTTON. 

December  13. 

Where,  apon  an  MR.  RUSSELL,  and  Mr.  Lush,  on  behalf  of  the 
the  part  of  the  respondents^  moved  for  a  viva  voce  examination  of  wit- 
(the^aa^gneee),  nesses  in  open  Courtj  or  previously  to  the  hearing  of  the 
^on^otx!^-^^'  petition  in  this  case.  The  petition  was  an  appeal  from 
^^titioDCTT'  ^^®  rejection  of  a  proof  by  the  Commissioner,  the  ques- 
objected  that      tiQ^  being,  whether  one  bond  had  been  given  as  a  sub- 

toere  was  a  pre-  ° 

liminaiy  ques-    stitute  for  another.    After  the  examination  of  several 

tioo,  which 

might  render      witnesses  vivd  voce,  the  Commissioner  decided  against 

the  matter  of 

fact  ID  dispate    the  proof,  on  the  ground  that  the  last  bond  was  sub- 
immaterial , 
Held,  uDder  all   stituted  for  the  former,  saying  at  the  same  time,  that  his 

stances  of  the  impression  had  been  the  reverse,  but  that  the  evidence 
respondenu  ^  proved  that  the  impression  on  the  minds  of  the  parties 
liberty  to  M-'  was,  that  they  were  signing  a  bond,  which  was  to  be  a 
^tLw^^i^ST''  substitute  for  the  first  bond,  and  his  judgment  was,  that 
t»w,  under-       ^he  last  bond  was  the  only  existing  and  valid  bond,  and 

taking  to  abide  .r  o 

personally,  and  the  Only  bond  on  which  any  proof  could  be  made. 

otherwise*  by 
the  Order  of  the 
Court  as  to 

costs;  the  peti-      Mr.  Wigram,  for  the  petitioners,  objected  that  there 

tioners  being  at  .  . 

liberty  to  pro-  was  a  preliminary  question,  as  to  the  competency  of  the 
either  by  afli-'  parties,  between  whom  the  transaction  in  dispute  took 
twV. '  ^^  ^^^      place,  to  effect  a  valid  substitution  of  one  security  for 

another,  and  that  it  would  be  a  useless  expense  to 
examine  witnesses  as  to  the  acts  or  assertions  of  the 
parties,  before  the  prior  question  was  disposed  of. 


The  Chief  Judge. — I  see  sufficient  in  this  case  to 
make  it  right,  under  all  the  circumstances,  that  the 
assignees  should  be  at  liberty  to  tender  for  examination 
and  to  examine  witnesses  vivd  voce  in  open  Court,  thej 
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undertaking  to  abide  personally  and  otherwise  by  any       IBM. 
Order  which  the  Court  may  make  as  to  costs;  and      Expvte 
the  petitioners  must  also  be  at  liberty  to  produce,  if  they     ^j^X" 
think  fit,  evidence  vivA  voce,  without  prejudice  to  their 
right  to  file  and  use  any  aflSdavits  which  they  may  think 
proper. 

Costs  reserved. 


Ex  parte  Tuequand, — In  the  matter  of  Wettmiruur, 

Dickenson. •^'""l^'J  ^^' 

y^  Fsbruary  1. 

IHIS  was  the  petition  of  an  official  assignee,  praying  Uponanappli- 
that  the  Court  would  order  the  creditors*  assignees  to  offidal  uslgnee 
indemnify  him  against  the  costs  of  an  action  at  law  which  ni6ed  by^e 
they  had  commenced,  as  he  alleged,  without  his  know-  ^jj^^'  ^^' 
ledffe,  and  contrary  to  his  wishes,  and  in  which  he  was  ?®***  ®f  *  P?**^* 

®  '  -^  logtction,  m 

joined  with  them  as  one  of  the  plaintiffs.  '^Wch  the  name 

*  '^  of  the  ofiicial 

aiaigDeehad 
been  joined  as  a 

Mr.  Swanston,  in  support  of  the  petition.    The  ques-  co-plainUff 

t     1         1        /v»  .  1         •  11  1  without  his  con- 

tion  IS,  whether  the  official  assignee,  who  has  no  control  sent,  the  Court 
over  the  appointment  of  the  solicitor  to  the  fiat,  is  to  be  reference  to  the 
subject  to  the  consequences  of  any  action  which  may  be  \^\^^^^ 
brought  at  the  instigation  of  the  solicitor  by  the  creditors'  fo^the  beneStof 
assignees.    [The  Chief  Judge.  Does  your  affidavit  state  {^St  w^'d""* 
that  the  official  assignee  believes  the  action  to  be  an  ^"^Jjj^J^^ 
improper  one,  and  not  likely  to  be  attended  with  any  J^"**  «>Y'  ^I'L, 
benefit  to  the  estate?]     There  is  no  affidavit  to  that  fctionwas 

known. 

effect;  but  it  would  be  manifestly  unjust,  that,  when  Upon  the  case 

,  coming  on  for 

the  official  assignee  is  prevented  by  the  1  &  2  WiU.  4.  further  direc- 
tions, after  a 
verdict  obtained  against  the  assignees,  it  appealing  that  the  creditors*  assignee  had  oflered  his 
personal  indemnity  for  the  costs  of  the  action  a  year  before  the  petition  was  presented,  which 
wu  declined  by  the  official  assignee,  the  Court,  upon  the  renewal  of  that  uMertaking  by  the 
creditors'  assignees,  dismissed  the  petition,  with  costs. 
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184*4.        c.  56.  8. 23.  from  interfering  in  any  way  with  the  appoint- 

^'^^^       ment  or  removal  of  the  solicitor,  or  the  sale  of  the  bank- 
Ex  parte 

TvRQVANo.  rupt*s  property,  that  he  should  be  liable  for  the  costs  of 
any  action,  in  which  the  assignees  and  the  solicitor  may 
choose  to  join  him  as  a  co-plaintiff,  without  his  consent. 
[The  Chief  Judge,  The  twenty-third  section,  which 
prohibits  the  official  assignee  from  interfering  in  the 
appointment  of  a  solicitor,  does  not  prohibit  him  from 
forbidding  the  solicitor  to  bring  an  action  in  his  name.] 
The  official  assignee  does  not  wish  to  take  this  step ;  all 
he  seeks  is  to  be  indemnified  from  the  costs  of  an  action 
instituted  without  his  consent ;  and  there  are  two  cases 
decided  by  this  Court,  which  appear  to  strengthen  his 
claim  to  such  an  indemnity.  In  Ex  parte  JSvans{a),  it 
was  decided  that  an  official  assignee,  who  had  no  funds 
in  his  hands,  could  not  be  compelled  to  join  in  a  suit  in 
equity  with  the  other  assignees,  without  being  indemnified 
as  to  the  costs.  [The  Chief  Judge,  In  a  suit  in  equity, 
if  a  trustee  refuse  to  join  as  a  co-plaintiff^  he  may  be 
made  a  defendant.]  The  other  case  in  favour  of  the 
present  application  is  JEx  parte  Young  {b),  where  the 
creditors'  assignees  had  contracted  to  sell  all  the  bank- 
rupt's stock,  debts,  and  effects;  and  the  Court  would 
not  compel  an  official  assignee  to  execute  a  deed  con- 
taining a  covenant  to  sue  for  the  recovery  of  any  of  the 
debts,  without  a  previous  reference  to  the  registrar  to 
settle  the  form  of  the  deed,  and  what  indemnity  he  was 
entitled  to.  And  in  that  case  Sir  J.  Cross  observed, 
"  There  is  no  doubt  that  the  official  assignee  is  entitled 
to  an  indemnity,  before  he  becomes  a  party  to  any  suit.'* 


Vice-Chancellor  Knight  Bruce,  C.J. — Unless 

(a)  3  Deac.  &  C.  470.  (6)  3  Mont.  &  A.  263 ;  2  Deac  240. 
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you  show  that,  in   the  last  case  cited,  the  creditors*        1844. 
assignees  were  ordered  to  indemnify  the  official  assignee,      -^  ^^ 
I  do  not  think  that  it  applies  to  the  prayer  of  this    Twrqoand. 
petition.     If  the  estate  in  that  case  was  ordered  to 
indemnify  the  official  assignee,  I  assent  to  the  doctrine 
there  laid  down ;  but  if  the  creditors*  assignees  were  to 
indemnify  him,  I  must  beg  to  withhold  my  assent.     In 
the  present  case,  if  I  am  to  assume  that  the  action  is 
for  the  benefit  of  the  estate,  I  shall  now  make  no  Order 
on  this  petition  ;  but  if  otherwise,  I  will  hear  the  other 
side,  and  make  such  order  of  reference  as  the  circum- 
stances may  appear  to  call  for.     Do  you  desire  any 
reference,  Mr.  Swanstonf 

Mr.  Swanstan,  I  do  not  wish  any  reference  as  to 
the  point  whether  the  action  is  for  the  benefit  of  the 
estate. 

The  Vice-Chancellor. — Then  I  shall  assume  that 
the  action  is  for  the  benefit  of  the  estate. 

Mr.Anderdcn,  for  the  creditors*  assignees,  was  stopped 
as  to  the  merits,  but  was  heard  on  the  question  of  costs. 

The  Vice-chancellor. — Let  the  petition  stand  over 
for  the  present,  with  liberty  for  either  party  to  apply. 

The  petition  came  on  again  this  day  for  further  direc-  May  l. 
tions.  Since  it  was  last  before  the  Court,  the  action  at 
law  had  been  tried,  when  a  verdict  was  found  for  the 
defendant;  and  a  motion  for  a  new  trial  having  been 
refused,  final  judgment  was  entered  up  for  the  defendant. 
Since  then,  the  petitioner  had  received  a  letter  from  the 

vol.  III.  K  K 
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1844.       solicitor  to  the  defendant,  requiring  prompt  pftyment  of 


£x  pun      the  costs. 


Mr.  Samnstan,  for  the  official  assignee.  There  is  no 
suggestion,  in  this  case,  that  the  official  assignee  ever 
approved  of  or  acquiesced  in  the  action.  He  has  no 
voice  in  the  appointment  of  the  solicitor  who  is  emplo jed 
to  bring  the  action,  and  the  creditors'  assignee  insists 
that  he  has  a  right  to  make  the  official  assignee  a  plaintiff 
in  any  action  which  he  may  think  proper  to  bring.  It 
would  be  monstrous,  under  these  circumstances,  to  con- 
tend that  the  official  assignee  is  not  entitled  to  an  iodcm* 
nity  from  the  costs  of  the  action. 

Mr.  Anderdon,  ooniri.  The  official  assignee  in  this 
case  took  upon  himself  to  write  to  the  solicitor  to  repu- 
diate the  action,  without  any  previous  communication 
with  the  creditors'  assignee.  In  December  184S,  the 
latter  offisred  him  a  personal  indemnity ;  but  he  required 
a  joint  and  several  indemnity,  which  they  would  not 
give,  but  only  one  pro  raid.  He  afterwards  lies  by  during 
the  progress  of  the  action,  while  he  might  have  applied 
for  indemnity  to  the  Court  of  law,  in  which  the  acdon 
was  brought.  He  has  never  impeached  the  solvency  of 
the  other  assignee. 

His  Honour  here  suggested  that  the  attorney  for  the 
creditors'  assignee  should  give  an  undertaking  to  pay  the 
costs  of  the  action,  which  was  accordingly  done. 

Mr.  Anderdon.  The  only  question  is,  then,  as  to  the 
costs  of  this  petition.  The  official  assignee  has,  by  his 
acquiescence  for  an  entire  year,  precluded  himself  from 
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cotsplaining  of  any  refusal  to  indemnify  him,  and  the       1844. 
petition  is  not  occasioned  by  any  well-founded  anxiety      ^^    ^^ 

of  the  official  assignee^  as  to  his  liability  to  pay  the  costs  Tobqoaho. 
of  the  action. 

Mr.  Swanstofiy  in  reply. 

Vice-Chanc£llor  Knight  Bruce,  C.J. — This  case 
must  be  decided  on  its  own  peculiar  circumstances. 
The  creditors'  sole  assignee  thinks  it  right,  for  the 
interests  of  himself  and  the  other  creditors  of  the  bank- 
rupt,  to  bring  an  action  against  a  particular  person^  and 
accordingly  gives  directions  to  the  solicitor  to  the  fiat  for 
that  purpose,  the  solicitor  being  an  officer  removeable  at 
the  will  solely  of  the  creditors'  assignee.  A  meeting  of 
the  creditors  takes  place  at  the  office  of  the  official 
assignee,  for  the  purpose  of  taking  into  consideration 
the  propriety  of  proceeding  with  the  action,  which  mat- 
ing must  be  presumed  to  hare  been  held  with  the  know- 
ledge  of  the  official  assignee.  It  is  stated,  that  all  the 
creditors  then  present  approved  of  the  action,  and  there 
is  no  evidence  that  any  one  creditor  disapproved  of  it. 
When  this  petition  was  before  the  Court  on  the  former 
occasion,  the  Court  o^red  the  official  assignee  a  reference 
to  the  Commissioner,  to  inquire  whether  the  action  was 
for  the  benefit  of  the  estate ;  but  this  was  declined  by 
his  counsel.  I  must  presume,  therefore,  that  the  action 
was  properly  brought,  and  for  a  proper  object.  Under 
these  circumstances,  was  it  correct  in  the  official  assignee 
to  refuse  his  concurrence  in  the  action,  or  to  interpose  in 
any  way  to  obstruct  it?  Two  species  of  indemnity 
appeared  to  have  been  ofiered  to  him  in  184^;  one  of 
which  was  perhaps  rather  embarrassing,  but  the  other 
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could  not  be  considered  so.  Both  these  proposals  were 
declined;  and  the  attorney  then  informed  the  official 
assignee  that  he  was  proceeding  with  the  action.  No 
application  for  indemnity  is  made  to  the  Court  of  law,  nor 
to  this  Court,  until  the  end  of  1843,  when  the  official 
assignee  presents  a  petition,  praying,  that  until  indemnity 
be  given  to  him  by  the  creditors'  assignee, — ^not  to  the 
satisfaction  of  this  Court,  but  to  the  satisfaction  of  himself 
the  petitioner, — ^all  proceedings  in  the  action  should  be 
stayed.  I  am  of  opinion,  that,  under  all  the  circum- 
stances, there  was  no  sufficient  foundation  for  this 
petition,  nor  for  requiring  the  interference  of  this  Court 
in  his  behalf;  and  that,  as  no  loss  or  practical  inconve- 
nience has  been  sustained  by  the  official  assignee,  the 
petition  was  unnecessary  and  superfluous.  The  respon- 
dent, therefore,  now  undertaking  to  indemnify  the  offi- 
cial assignee  from  the  costs  of  the  action,  without  pre- 
judice to  any  question  as  to  the  propriety  of  the  action, 
the  petition  must  be  dismissed,  with  costs. 


Ex  parte  Elizabeth  Killick,  by  Thomas  Spooner 
RowsELL,  her  next  friend. — In  the  matter  of  Charles 

WeitmifUUr,  KiLLICK  and  JoHN  SaDD. 

Jan,  17. 

A  tesutOT  d6-     X HIS  was  the  petition  of  the  wife  of  one  of  the  bank- 

Yised  and  be-  * 

aoeathed  two     rupts,  appearing  by  her  next  friend,  praying  that  the 

iraehold  booaet 

to  hif  daughter,  assignees  might  be  restrained  from  selling  and  disposing 

her  heirs  and 

anigos,  with  all  of  certain  furniture  and  effects,  which  had  been  be- 
oneofthe         queathed  to  her,  as  she  alleged,  for  her  separate  use, 

housea, "  for 

her  own  lole  use  and  benefit :"  Held,  that  these  words  applied  to  the  furniture,  as  well  as  the 
house,  and  that  the  daagfater  having,  after  the  testator's  death,  iotermairied  with  K*,  who 
afterwards  became  a  bankrupt,  was  entitled,  as  against  the  assignees,  to  the  whole  of  the  fn^ 
nitare  for  her  separate  use. 
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and  that  the  assignees  might  be  ordered  to  deliver  the        1844. 
same  up  to  the  petitioner.  ^^  ^^ 

By  the  will  of  Samuel  Lea   Child,  the  petitioner's      Kilum. 
father,  bearing  date  the  4th  June  183S,  the  testator  de- 
vised and  bequeathed  to  his  daughter,  the  petitioner, 
after  the  decease  of  his  wife,  on  her  attaining  the  age  of 
twenty-one  years,  a  freehold  estate  at  Mitcham^  in  the 
county  of  Surrey,  consisting  of  two  houses  and  a  small 
cottage,  with  their  appurtenances,  to  hold  the  same  unto 
his  said  daughter,  her  heirs  and  assigns^  for  ever,  with 
all  the  household  furniture,  plate,  china,  glass,  linen, 
prints,  and  pictures,  as  might  be  in  his  house  at  Mitcham 
aforesaid,  on  the  decease  of  his  said  wife,  for  her  own  sole 
use  and  benefit.     But,  if  his  said  daughter  should  not 
have  attained  the  age  of  twenty-one  years,  on  the  death 
of  his  said  wife,  then  it  was  his  will  and  desire  that  his 
executor  should  immediately  sell  and  dispose  of  the  said 
household  furniture  and  effects  for  the  most  money  that 
could  be  reasonably  got  for  the  same,  and  invest  the 
money  arising  therefrom  in  some  one  of  the  public  funds, 
in  the  name  of  his  said  executor,  upon  trust  to  pay  the 
same  to  his  said  daughter  on  her  attaining  the  age  of 
twenty-one  years;  the  interest  and  dividends  thereof, 
and  the  rents  and  profits  of  his  said  estate,  in  the  mean- 
time to  be  applied  to  her  maintenance  and  education* 
And  it  was  his  further  will  and  desire,  that  the  said  mes- 
suages or  tenements,  and  the  rents,  issues,  and  profits 
thereof,  and  the  estate  and  interest  of  his  said  daughter 
therein,  should  not  be  liable  to  the  debts,  control,  or 
engagements  of  any  husband  she  might  thereafter  marry. 
The  testator  also  devised  other  freehold  property  to  his 
son,  and  he  appointed  his  wife  Elizabeth  Child,  and 
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1844.        Jiichard  Andrews,  executrix  and  executor  of  his  said 

£s  parte        ^"'* 

Kuuc*,  .pjj^  testator  died  iu  the  year  1830,  without  levokiDg 
or  alteriQg  his  wiU»  which  was  duly  proved  by  the  exe- 
cutrix and  executor. 

Elizabeth  Child,  the  widow,  died  in  the  year  1835, 
having  had  possession  during  her  life  of  the  household 
furniture  and  e0ects  bequeathed  by  the  will ;  and,  shortly 
after  her  decease,  the  executor,  Richard  Andrews,  died, 
leaving  his  wife,  Margaret  Andrews,  his  sole  executrix* 

The  petitioner  attained  her  age  of  twenty-one  years  in 
the  lifetime  of  the  testator,  and  in  the  year  1831  iat^r^ 
married  with  the  baidurupt,  Charles  KUUclu  la  con- 
templation of  this  marriage,  an  indenture  of  setUemeat 
was  executed,  whereby  certain  real  and  personal  estates 
were  vested  in  trustees,  upon  trust  for  the  separate  use 
of  the  petitioner  for  her  life,  with  power  to  dispose  of  the 
same  by  her  will,  with  remainder  in  de&utt  of  appoints 
ment  to  the  bankrupt,  Charles  KiUich,  for  his  life,  in  the 
event  of  his  surviving  her,  with  divers  remainders  over; 
but  the  setikment  did  not  in  any  manner  comprise  or 
affect  the  household  forniture  and  other  effects  be- 
queathed by  the  will. 

The  petition  then  alleged,  that,  on  the  death  of  Bisoi^ 
beth  Child,  the  petitioner  took  possession  of  the  furniture 
and  eBkets,  and  caused  them  to  be  removed  to  the  resi^* 
dence  of  herself  and  her  husband  at  Walworth,  and 
afterwards  to  their  residence  at  Brixton,  where  the  peti-* 
tioner  continued  in  possession  thereof  up  to  the  time  of 
her  husband's  bankruptcy:  that  in  August  1843,  the 
petitioner  cauaed  part  of  the  fiirniture  and  effects  to  be 
removed  to  a  house.  No*  17^  Trafelgar  Square,  New 
Peckham,  which  had  been  agreed  to  be  let  to  the  peti- 
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tioner'a  husband;  and  tbat  such  removal  was  by  the        1844. 
sole  authoritj  of  the  petitioner^  without  any  commu-      ^T'^^ 
nication  wkh  the  personal  representative  of  the  testator,      Killick. 
who  was  not  cognizant  of  such  removal. 

On  the  8th  November  184S,  a  fiat  issued  against  the 
above  bankrupts,  upon  which  the  assignees  took  pos- 
session of  all  the  furniture  and  effects,  both  at  Brixton 
and  at  Peckham.  On  the  1 1th  November  following,  the 
landlord  of  the  house  at  Brixton  distrained  the  furniture 
and  effects  there  for  rent,  certain  parts  of  which,  be- 
kmgiog  to  the  petitioner  under  the  will,  was  sold  to  a 
Mrs.  Clarac,  for  51/.  17^.,  which  sum  was  furnished  to 
her  for  that  purpose  by  the  petitioner,  out  of  the  annual 
proceeds  of  the  real  and  personal  estate  comprised  in 
her  marrii^e  settlement,  and  which  had  been  settled  to 
her  separate  use,  for  her  life,  upon  her  marriage.  On 
the  Snd  December  1843,  the  petitioner  gave  notice  to 
the  assignee  of  her  claim  to  the  furniture,  and  requnring 
him  not  to  proceed  to  sell  it;  but  the  assignee  had, 
nevertheless,  advertised  it  for  sale. 

Mr.  Lewin,  in  support  of  the  petition.  The  testator 
in  this  case  having  given  the  freehold  houses  to  his 
daughter  for  her  separate  use,  free  from  the  debts  or 
engagements  of  any  husband  with  whom  she  might  inter- 
marry, it  must  be  inferred  that  he  meant  that  the  fur- 
niture in  one  of  those  houses  should  be  enjoyed  by  her 
for  her  separate  use,  it  being  expressly  teft  to  her  "  for 
her  own  sole  use  and  benefit."  The  word  ^'  sole'*  must 
have  some  meaning,  and  cannot  be  rejected  as  surplusage. 
In  Adammm  v.  Amdtage  (a),  where  there  was  a  bequest 
to  a  woman  of  a  fond,  with  the  interest  thereon,  to  be 

(a)  19  Vei.  416. 
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1844.  Tested  in  trastees,  the  income  arising  therefrom  to  be  for 
Ex  parte  ^^^  *'  ^^'^  ^^  ^^^  benefit/*  it  was  held  that  these  words 
KiLLicK.  vested  the  fund  itself  in  her  for  her  separate  use*  So  in 
jEx  parte  Bay  (a)  it  was  decided,  that,  where  the  pro- 
perty of  a  lady,  about  to  marry,  was  settled  to  trustees, 
for ''  her  own  sole  use,  benefit,  and  disposition/'  it  gave 
her  a  separate  estate.  And  it  also  makes  no  diflference  in 
the  present  case,  that  the  legatee  was  unmarried  at  the 
time  of  the  bequest ;  for  the  limitation  to  "  her  sole  use" 
would  attach  upon  her  marriage.  This  was  so  held  in 
Newlands  v.  Paynter  (6),  where  personal  chattels  were 
bequeathed  to  a  single  woman  for  her  separate  use,  and 
without  the  intervention  of  any  trustee ;  and  it  was  held 
by  Lord  Cottenham^  that  they  could  not  be  seiaced  io 
execution  by  a  judgment  creditor  of  an  after-taken  hus- 
band. 

Mr.  Swanston^  and  Mr.  Wood,  for  the  assignees.  In 
the  construction  of  a  bequest  of  property  to  a  woman, 
the  marital  right  is  not  to  be  excluded,  without  a  dear 
intention  to  that  efiect  expressed  by  the  testator.  Ac- 
cording to  our  interpretation  of  the  will,  the  whole  be- 
comes harmonious  and  consistent,  but  not  so,  according 
to  that  contended  for  by  the  other  side ;  for«  where  the 
testator  meant  any  portion  of  the  property  to  be  free 
from  the  control  of  the  husband,  he  says  so  in  express 
words ;  and  it  may  be  therefore  inferred,  that,  where  be 
does  not  say  so,  it  was  not  his  intention  to  exclude  the 
marital  right.  The  word  ''sole,"  without  any  other 
words  to  explain  the  meaning  of  the  testator,  would  cer- 
tainly not  give  her  the  property  for  her  separate  use,  free 
from  the  control  of  any  future  husband.    In  Tyler  v. 

(a)  1  Madd.  199.  (fr)  4  Mylne  k  Cr.  408. 
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Lake  (a),  where  lands  were  settled  in  trust  to  sell  and  1844. 
distribute  amongst  the  settlor's  children,  after  his  death,  sTparte 
and  as  to  the  shares  of  such  as  were  married,  to  be  paid  Kiluct. 
into  their  hands  "  for  their  own  proper  use  and  benefit/' 
it  was  held,  that  the  shares  did  not  vest  in  the  wives  as 
their  separate  estate.  [The  Chief  Judge.  The  words 
in  that  case  are  not  so  strong  as  in  the  present  one*  The 
limitation  to  "  their  own  proper  use  and  benefit/'  means 
to  their  own  use,  and  nothing  more.]  In  that  case,  how- 
ever, it  was  laid  down  as  a  clear  rule,  that  Courts  of 
equity  will  not  deprive  the  husband  of  his  right,  unless 
there  appears  a  clear  intention  manifested  to  exclude 
him.  And  that  rule  was  acted  upon  by  Lord  Cottenham, 
when  Master  of  the  Rolls,  in  Massey  v.  Parker  (b), 
where  a  testatrix  gave  the  interest  of  her  residuary  pro- 
perty to  her  two  grand-daughters,  who  were  both  un- 
married  at  the  date  of  the  will,  and  directed  that  the 
interest  should  be  for  and  under ''  their  sole  control," 
the  principal  to  be  equally  divided  for  the  use  of  their 
surviving  issue,  and  that  their  mother  should  have  no 
control  whatever  over  it;  one  of  the  grand-daughters 
married  after  the  death  of  tlie  testatrix,  and  her  husband 
became  insolvent ;  and  it  was  held,  that  the  words  of  the 
will  did  not  indicate  an  intention  to  exclude  the  marital 
control,  and  that  the  legacy  to  the  grand-daughter 
passed  to  her  insolvent  husband's  assignee.  And  it  ap- 
peared, from  the  judgment  pronounced  in  that  case,  that, 
even  if  the  words  had  indicated  an  intention  to  give  the 
interest  of  the  property  to  the  separate  use  of  the  grand- 
daughter, the  legacy  would  still  have  passed  to  the  as- 
signee of  the  insolvent  husband ;  for  a  gift  to  the  separate 

(•)  2  Rust.  &  M.  183;  and  see  4  Simont,  144. 
(6)  2  Mylne  &  Keeo,  174. 
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1844.       use  of  an  uniiMurried  womftn  will  not  ftstrict  her  right  of 


Bx  parte      dispoBiog  in  any  Banner  of  the  projperty  gi^^eoy  ^otd, 
xLLici.      conaequently,  of  giving  it,  if  the  think  fit^  by  the  act  of 


marriage^  to  her  haaband.    Now  we  subnit  in  te 
sent  case,  that,  when  the  testator  bequeathed  the  Ikup- 
BitDre  to  his  daughter  **  lor  her  own  sole  use  and  benefit,* 
his  meaning  was,  by  those  words,  merely  to  exchide  ihm 
interference  of  her  brother  with  the  property,  and  not  to 
exehide  the  rights  of  any  Aiture  husband.    In  Mmney  ▼• 
ParJuTy  Lord  Cottenkam  says,  **  it  reqinres  tery  distinct 
and  unequivocal  expressions  to  create  a  separate  interest 
in  thck  wife.'*    The  testator  here  could  not  mean  by  kia 
will  to  give  the  femitiire  to  the  separmte  use  of  his 
daughter,  free  from  the  contr€4  of  any  husband  siie 
might  marry  ^  otherwise  be  would  have  expressed  him* 
self  in  the  same  terms  as  in  the  devise  of  the  freehold 
property,  in  which  he  expressly  declares,  thai  the  in- 
terest of  his  daughter  in  that  proper^  sboidd  *^  not  be 
liable  to  the  debts,  control,  or  engagements  of  any  hus- 
band she  might  thoreaAer  marry.**    These  words,  diere- 
fore,  cannot  be  treated  as  mere  surplusage,  but  must  be 
construed  as  manifesting  a  difierent  intention  in  the  !!»>> 
tation  of  the  freehold  property.    All  the  auAorilies  on 
this  subject  are  collected  in  the  case  of  TuUeti  v.  ^rsi^ 
Strang  (a),  where  the  question  was,  whether,  where  pro- 
perty is  given  to  the  separate  use  of  an  unmarried  wsBa«»» 
she  can  be  restrained  from  andcipating  it  after  her  subse- 
quent marriage,  by  force  of  a  prohibition  to  that  eftet  in 
the  instrument  of  gift. 

Mri  Lemn  was  not  heard  in  reply* 

(a)  4  Mjlne  &  Cr.  377. 


Kl&UOK. 
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VicsrCHAKCEtLOR  Knioht  Brvce,  C,  J, — I  apprc-       ^^^^• 
hend  it  is  clear^  that,  when  property  is  given  taa  woman,      £,  p^ite 
whether  married  or  unmarried,  '*  for  her  own  sole  use 
and  benefit/'  it  is  vested  in  her  for  her  separate  use,  free 
from  the  control  of  the  marital  right.    And  the  onljr 
question  in  this  case  is,  whether,  from  anything  to  be 
collected  from  the  contents  of  this  will,  a  different  mean* 
ing  is  to  be  given  to  those  words.    It  has  been  argued, 
that  a  different  construction  must  be  given  to  those  words 
in  this  case,  because  the  testatot  has  expressly  declared 
that  the  freehold  houses,  without  noticing  the  furniture, 
shall  not  be  liable  to  the  control  of  the  husband^  and 
that,  therefore,  where  he  devised  and  bequeathed  the 
houses,  with  the  furniture  in  one  of  them,  "  for  the  sole 
use  and  benefit"  of  his  daughter,  that  expression  must 
be  taken  to  apply  to  the  house,  and  not  to  the  furniture. 
It  appears  to  me,  however,  that  those  words  do  refer  to 
the  fomiture,  as  well  as  to  the  house.    The  last  obser- 
vation in  the  argument,  that  those  words,  if  applicable  to 
the  furniture,  might  only  declare  the  testator's  intention 
that  his  daughter  should  have  the  furniture  for  her  sole 
use,  separate  from  any  claim  of  her  brother,  is  inge-* 
nious,  but  not,  to  my  mind,  convincing,  and  does  not 
induce  me  to  depart  from  the  opinion  I  entertain,  that 
the  testator  intended  to  give  the  furniture  to  this  woman5 
as  well  as  the  houses^  for  her  sole  and  separate  use. 

Mr.  Swanston  then  stated,  that  a  considerable  portion 
of  the  furniture  was,  shortly  before  the  bankruptcy,  clan- 
destinely removed  by  the  husband  firom  Brixton  to  Peck- 
ham.  That  removal,  therefore,  being  inconsistent  with 
the  trusts  of  the  will,  it  must  be  considered  as  being  in 
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1844.       the  order  and  disposition  of  the  bankrupt,  and  to  belong 
^^^      to  the  assignees. 

KiLUCX* 

The  Vice-Chancellor. — I  do  not  think  that  any 
case  of  order  and  disposition  is  made.  The  Order  of 
the  Court,  therefore,  will  be  to  declare  that  the  petitioner 
was  entitled,  at  the  time  of  the  issuing  of  the  fiat,  to 
such  furniture  and  effects  as  her  father  left  to  her  sole 
use  by  his  will,  including  that  portion  of  the  famiture 
which  was  sold  under  the  distress. 


Wettmintter, 
January  17. 

Where  the 
baDkrapt,  on  a 
petitioo  to 
annul,  admits 
all  the  requi- 
Htes,  be  is  not 
precluded  by  the 
twenty-fourth 
section  of  the 
5  &  6  Viet. 
c.  122,  from 
dispuiing  the 
validity  of  the 
fiat  on  other 
grounds, 
although 
twenty-one 
days  have 
elapied,  after 
the  advertiae- 
ment  of  the 
bankruptcy  in 
the  Gazette,  be- 
fore he  presented 
his  petition* 


Ex  parte  Harry  Phipps. — In  the  matter  of  Jukes 
CouLsoN  and  Harry  Phipps. 

This  was  the  petition  of  one  of  the  bankrupts,  to 
annul  the  fiat. 

Mr.  J.  Russell^  for  the  petitioning  creditor,  took  a 
preliminary  objection  to  the  hearing  of  the  petition,  ou 
the  ground  that  the  bankrupt  had  not  presented  it  within 
twenty-one  days  after  the  advertisement  of  the  bank- 
ruptcy in  the  Gazette,  as  limited  by  the  5  &  6  VicU 
c.  122.  s.  24  (a). 

Mr.  Swanstan,  in  support  of  the  petition,  said  that  he 
admitted  all  the  requisites  to  support  the  fiat,  namelyi 
the  petitioning  creditor's  debt,  the  trading,  and  the  act 
of  bankruptcy ;  but  that,  the  petition  to  annul  not  being 
presented  for  the  defect  of  any  of  those  requisites,  but  on 

(a)  See  Appendix,  p.  z. 


Ex  parte 
Pflippfl. 
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quite  a  different  ground,  the  provisions  of  the  twenty-        1£44« 
fourth  section  did  not  apply.  £,  ^^ 

Vice-Chancellor  Knight  Bruce,  C.J. — I  think  it 
my  duty,  certainly,  with  unaffected  deference,  to  bow  to 
the  recent  decision  of  the  Lord  Chancellor  (a),  on  the 
construction  to  be  put  on  the  restrictions  imposed  in  the 
twenty-fourth  section ;  but  I  feel  as  strongly  as  ever  how 
dangerous  to  innocent  parties  a  strict  construction  of  that 
section  might  possibly  become,  and  that  individuals,  not 
regularly  liable  to  the  bankrupt  law,  and  withal  per- 
fectly solvent,  might  become  irretrievably  subject  to  the 
operation  of  a  fiat.    Still,  I  am  prepared  to  adopt  the 
view  which  has  been  taken,  and  to  act  upon  the  opinion 
which  has  been  expressed  by  higher  authority  (in  every 
sense)  than  my  own,  not  only  in  its  letter,  but  in  its 
spirit.    But,  inasmuch  as  the  present  petitioner  disavows, 
through  his  counsel,  any  intention  of  disputing  the  legal 
requisites  of  the  present  fiat,  I  do  not  think  that  he  is 
precluded  from  petitioning  this  Court  to  annul  it  on  other 
and  distinct  grounds,  presuming,  as  I  do,  that  the  Lord 
Chancellor's  decision  only  extended  to  prevent  the  bank- 
rupt, after  the  twenty-one  days,  from  raising  any  question 
as  to  the  debt,  trading,  or  act  of  bankruptcy.    I  shall  be 
happy,  however*  to  aid  the  respondents,  if  they  deem  it 
advisable,  in  bringing  this    matter  before  the  Court 
above. 

Mr.  Russell  said,  that  he  preferred  going  into  the  case 
on  the  merits. 

(a)  See  EsparU  Thordd,  anU,  p.  286. 
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1844. 

Ex  parte  William  Henry  Sharp^  one  of  the  Public 
w  toiiwA^t        Officers  of  "  The  National  Provincial  Bank  of 
Janiuiry         ENGLAND.'* — In  the  matter  of  Thomas  Mason. 

15, 17.  *  30. 

^jHfte?  aS'  This  was  a  petition  on  behalf  of  the  above  banking 
S^Mt'of  bin^  c<»npany,  for  the  proof  of  a  debt,  which  had  been  fe- 
rupicy,  of  which  jected  bv  the  Commissioner. 

hu  bankers  had  **  * 

notice— though       In  November  1841,  the  bankrupt,  who  had  been  a 

not  the  act  of 

baokniptcy  on    miller  at  Ivy  Bridge,  in  Devonshire,  opened  a  bankii^ 

which  the  fiat 

iisued— drew  account  with  the  banking  company,  at  their  branch  bank 
various  cheques  at  Plymouth.  On  the  S8th  December  1841,  the  bank- 
sevei^f  his  ^ipt,  being  then  indebted  to  the  bank  in  the  sum  rf 
"e^^^^  864t  life.  Id.,  executed  and  delivered  a  bUl  of  sale  of  all 
duly  paid  by^  ]ilg  g|^^  j^  trade,  goods,  utensils,  implements,  fiirming- 
held  that  the      gtock,  and  efifects,  which  were  enumerated  in  a  schedule 

bankers  could 

not  prove  the     annexed  to  such  bill  of  sale,  together  with  a  policy  of 

amount  of  these 

payments  under  assurance;  but  no  possession  of  the  property  was  de^ 

Where  bank-  livered,  and  the  bankrupt  was  permitted  to  retain  pos- 

knowledge  of     session  of  it  Until  the  issuing  of  the  fiat.    Between  the 

^pteJtLm*"*"  28th  December  1841  and  the  18th  February  184«,  on 

^usl^^t^k'  ^hi<^b  1^^^  ^^y  "^^  ^^^  ^^  ^>"^^^>  ^^®  bankrupt  paid 
aguaiantee        '^^^  ^^  branch  bank,   to  the  credit  of  his  banking 

from  a  surety  on  '  ^ 

his  behalf,  to     account,  various  sums,  amounting  to  1607/.  4f .  7d. :  and 

secure  to  a  given  »  *  o 

amount  all  sums  (he  bank,  during  the  same  period,  paid  various  cheques, 

then,  or  there-  »  s  r  ^  r-  «^      f 

after,  to  become  drawn  by  the  bankrupt)  to  the  amount  of  33182.  &•  4(i., 

due  from  the 

customer,  but  in  favour  of  several  creditors  of  the  bankrupt,  which 

no  notice  of  the  cheques  were  duly  paid  to  the  creditors,  in  satisfaction  of 

raptcy,  and'  their  respective  debts. 

toSTb^ke^"^       On  the  10th  February  1842,  for  the  purpose  of 

which  h^ral'''  securing  the  debt  then  due  from  the  bankrupt  to  the 

guarantee,  with- 
out specifying  to  which  portion  of  the  bankers'  debt  the  payment  was  to  be  applied ;  BfU, 
that  such  payment  was  to  go  in  reduction  of  that  ptrtioa  of  the  bankers'  debt  which  was 
proveable  under  the  fiat,  and  not  of  that  which  was  not  proveable. 
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bank)  nine  several  guarantees  by  different  persons  were       1844. 
respectively  signed  and  delivered  by  them  to  the  manager      J^^^tl 
of  the  bank,  which  were  in  the  following  form :  Shae^. 

*'  Guarantee  for  an  existing  current  banking  account) 
in  consideration  that  the  joint  stock  banking  company,  . 
called  '*  The  National  Provincial  Bank  of  England,"  at 
my  request,  will  allow  Tkomoi  MoMon^  of  Stawford  Mills, 
near  Ivy  Bridge,  in  the  county  of  Devon,  miller,  to 
continue  to  have  and  keep  a  banking  account  with  the 
said  joint  stock  banking  company,  and  will  not  require 
immediate  payment  of  the  balance  now  due  from  him  to 
them  on  such  account,  I  do  hereby  undertake  and  agree 
with  the  said  joint  stock  banking  company,  to  guarantee 
to  the  said  banking  company,  of  whomsoever  the  same 
now  consists,  or  may  hereafter  from  time  to  time  consist, 
the  due  payment  of  the  said  banking  account,  to  the  ex- 
tent of  502.  And  I  do  hereby  promise  and  agree  with 
the  said  banking  company,  that  the  said  Thoma$  MoMon^ 
his  executors  or  administrators,  shall,  upon  demand  from 
time  to  time,  and  at  all  times  hereafter,  reimburse,  and 
fidly  pay  and  satisfy  to  the  said  joint  stock  banking 
company,  of  whomsoever  the  same  may  from  time  to 
time  consist,  all  and  every  such  sum  or  sums  of  money 
to  the  extent  of  50/.,  as  now  are,  or  may  at  any  time  or 
times  hereafter  be,  due  and  owing  from  the  said  Thomoi 
Moicnf  or  his  executors  or  his  administrators,  to  the 
said  joint  stock  banking  company,  of  whomsoever  the 
same  may  consist,  upon  the  said  banking  account,  or  any 
other  account  whatsoever;  and  all  and  every  sum  or 
sums  of  money  which  the  said  joint  stock  banking  com- 
pany, of  whomsoever  the  same  may  consist,  shall  or  may 
at  any  time  or  times  have  lent  or  advanced  to  the  said 
I%ama8  Matan,  to  the  extent  of  50/.,  or  have  paid  or 
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1844.        become  liable  to  pay  for  him;  and  all  and  every  sum 
^"^      or  sums  of  money,  to  the  extent  of  50/.,  which  the  said 

Shabp.  joint  stock  banking  company  may  have  paid,  lent,  or 
advanced  to  or  for  the  said  Thomas  Mason,  or  have 
become  liable  to  pay  for  the  said  Thomas  Mason;  and 
all  and  every  sum  or  sums  of  money,  to  the  extent  of  SOL^ 
which  may  at  any  time  be  due  to  the  said  joint  stock 
banking  company,  by  reason  of  the  said  Thomas  Mason 
having  at  any  time  accepted,  drawn,  indorsed,  paid,  or 
negotiated  any  bill  or  bills  of  exchange,  draft  or  draftei 
note  or  notes,  order  or  orders,  or  other  liability,  securityi 
or  engagement  whatsoever,  and  whether  the  same  shall 
have  been  drawn,  accepted,  negotiated,  paid,  or  indorsed 
by  the  said  Thomas  Mason  alone,  or  by  him  jointly 
with  any  other  person  or  persons,  or  by  reason  of  the 
said  joint  stock  banking  company  having  at  any  time  or 
times  discounted,  paid  or  credited,  or  taken  or  received 
from  the  said  Thomas  Mason,  or  from  any  other  person 
or  persons,  and  whether  on  or  by  reason  of  the  said 
banking  account  or  otherwise,  any  bill  or  note,  or  bills  or 
notes,  accepted,  made,  drawn,  indorsed,  or  negotiated  by 
the  said  Thomas  Mason,  or  jointly  with  any  other  person 
or  persons  whomsoever ;  and  also  all  and  every  sum  or 
sums  of  money,  to  the  extent  of  50/.,  which  the  said 
joint  stock  banking  company,  or  any  officer  or  officers 
thereof,  have  laid  out,  paid,  or  advanced,  or  are  or  shall 
become  in  any  wise  liable  to  pay  or  advance,  to  any 
person  or  persons  whomsoever,  to,  for,  or  on  the  credit 
of  the  said  Thomas  Mason  alone,  or  jointly  with  any 
other  person  or  persons,  together  with  all  such  commis- 
sions, lawful  charges,  and  allowances  at  any  time  due  to 
the  said  joint  stock  banking  company,  upon  or  by  reason 
of  the  said  account,  or  for  advancing  or  paying  such  bilk 
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drafts,  notes,  orders,  noting,  liabilities,  securities,  and  1844. 
engagements,  as  are  severally  charged  by  bankers  in  ^^ 
such  and  the  like  cases,  or  as  may  be  lawfully  agreed  to  Sharp. 
be  paid  by  the  said  Thomas  Mason,  and  also  interest 
after  the  rate  of  five  per  cent  per  annum  for  such  sums 
as  they  may  be  in  advance,  or  in  balance  against  the  said 
Thomas  Mason,  alone  or  jointly  as  aforesaid.  Provided 
always,  that  this  guarantee  is  not  to  extend  my  liability 
beyond  the  sum  of  60/.  And  I  further  agree  that  this 
guarantee  is  to  be  a  continuing  one,  and  that  if  the  said 
joint  stock  banking  company  shall  at  any  time  recover 
any  dividend  or  dividends  on  any  estate  of  the  said 
Tliomas  Mason,  such  dividends  shall  not  go  or  be  taken 
as  in  discharge  of  any  part  of  this  guarantee,  but  the  said 
company  shall  be  entitled  to  recover  on  this  guarantee 
to  the  full  extent  of  the  said  sum  of  50/.,  notwithstanding 
any  such  dividends.  And  further,  that  it  shall  and  may 
be  lawful  for  the  said  joint  stock  banking  company  at 
any  time  to  compound  with  the  said  Thomas  Mason  for 
the  whole  or  any  portion  of  his  liability  to  the  said  joint 
stock  banking  company,  or  to  give  him  such  time  for 
paying  the  same,  or  any  part  thereof,  as  to  the  said  joint 
stock  banking  company  may  seem  fit,  and  that,  without 
releasing  or  in  any  way  affecting  my  liability  to  the  said 
joint  stock  banking  company  under  this  guarantee.  As 
witness  my  hand,  this  10th  day  of  February  1842/* 

On  the  15th  February  1842,  the  bankrupt  being  in- 
debted  to  the  banking  company  in  the  sum  of  1384Z. 
is,  4d.,  they  caused  the  stock  in  trade  and  effects  com- 
prised in  the  bill  of  sale  to  be  sold,  and  received  the 
proceeds,  amounting  to  452/.  9s,  9d, 

On  the  22d  February  1842  the  fiat  issued,  and  the 
adjudication  proceeded  on  an  act  of  bankruptcy  com< 

VOL.  III.  L  L 
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1844.  mitted  on  the  16th  of  February,  by  the  bankrupt  ab- 
Kx  parte  senting  himself  on  that  day  from  his  dwelling-house  and 
Sharp.  place  of  business,  although  a  deposition  was  also  made 
before  the  Commissioner  of  the  bankrupt  having  as- 
signed all  his  property  to  the  petitioners  by  the  above- 
mentioned  bill  of  sale. 

After  the  issuing  of  the  fiat,  the  assignees  brought  two 
actions  at  law  against  the  petitioners,  and  obtained  t 
verdict  in  one  for  1607Z.  if.  Id.^  which  had  been  paid  by 
him  into  the  bank  after  the  date  of  the  bill  of  sale,  and 
recovered  in  the  other  action  for  the  proceeds  of  the 
effects  sold  by  the  petitioners  under  the  bill  of  sale* 

Under  these  circumstances,  the  bank  applied  to  prove 
for  the  sum  of  3531 Z.  13«.  Scf.,  being  the  amount  of  the 
balance  due  from  the  bankrupt  at  the  date  of  the  fiat, 
after  deducting  therefrom  the  sum  of  450/.,  which  had 
been  received  by  the  banking  company  upon  the  gua- 
ranties ;  but  the  Commissioner  held  that  they  could  only 
prove  for  414Z.  IZs.  Id,  the  balance  of  the  account  due 
from  the  bankrupt  on  the  38th  December  1841,  after 
deducting  therefrom  the  450Z.  received  upon  the  guaran- 
ties, on  the  ground  that  the  deed  of  the  S8th  December 
1841  was  an  act  of  bankruptcy,  and  that  the  Commis- 
sioner was  bound  to  assume  that  the  adjudication  pro- 
ceeded upon  that  act  of  bankruptcy  as  well  as  upon  the 
other,  and,  therefore,  that  no  sums  advanced  or  paid  by 
the  bank,  subsequently  to  the  bill  of  sale,  were  proveable 
under  the  fiat.  The  Commissioner,  however,  permitted 
a  claim  to  be  entered  for  3107Z.  It.  4{f.,  besides  the  proof 
for  414/.  125.  Irf. 

The  petitioners  contended,  that  the  payments  made  by 
the  bank  on  the  cheques  drawn  by  the  bankrupt,  after 
the  date  of  the  bill  of  sale,  constituted  a  proveable  debt, 
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or^  at  any  rate,  that  the  bank  were  entitled  to  apply  the        ISiii. 
money  received  on  the  guaranties  against  such  part  of      £,  p^^^ 
their  debt  as  might  be  held  not  proveable,  and  that  the       ®"^"'- 
amount  so  received  under  the  guaranties  ought  not  to  be 
deducted  from  the  sum  which  they  might  be  entitled  to 
prove. 

Mr.  Wiffram,  and  Mr.  BacoUf  in  support  of  the  peti- 
tion. The  right  of  proof  in  this  case  depends  upon  the 
question,  whether  the  petitioners  had  notice  of  the  act  of 
bankruptcy  on  which  the  fiat  issued ;  it  is  immaterial, 
whether  they  had  notice  of  any  prior  act  of  bankruptcy. 
And  this  question  will  turn  upon  the  construction  of  the 
47th  section  of  the  6  Geo.  4.  c.  16.,  by  which  it  is  de- 
clared, that  every  person,  with  whom  any  bankrupt  shall 
have  really  and  bond  fide  contracted  any  debt  or  demand 
before  the  issuing  of  the  commission,  shall,  notwith- 
standing any  prior  act  of  bankruptcy  committed  by  such 
bankrupt,  be  admitted  to  prove  the  same,  and  be  a  cre- 
ditor under  such  commission,  as  if  no  such  act  of  bank- 
ruptcy had  been  committed,  provided  such  person  had 
not,  at  the  time  the  same  was  committed,  notice  of  any 
act  of  bankruptcy  by  such  bankrupt  committed.  Now, 
in  Ex  parte  Bowness  (a)  it  was  decided,  that  the  statute 
of  46  Geo.  3.  c.  135.  s.  2.,  which  is  in  pari  materid  with 
the  47th  section  of  the  6  Geo,  4.  c.  16.,  did  not  restrain 
a  creditor  from  proving  under  a  commission  of  bankrupt 
a  debt  contracted  before  the  act  of  bankruptcy  on  which 
the  commission  issued,  though  after  notice  of  a  prior  act 
of  bankruptcy.  So,  in  JEx  parte  Birhett  (6),  it  was  held 
that  the  relation  to  the  act  of  bankruptcy  could  not  be 

(a)  3  M.  &  S.  479.  (h)  2  Ro8«,  71. 

ll2 
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1844.        carried  back  beyond  the  debt  upon  which  the  com- 
^T^''^       mission  had  proceeded. 

£x  parte  ' 

SuARF,  There  is  also  another  point  in  this  case,  namely,  whe- 

ther the  payments  made  by  the  petitioners  on  the  bank- 
rupt's cheques  to  various  creditors  of  the  bankrupt,  after 
the  date  of  the  bill  of  sale,  were  bond  fide  payments  made 
on  behalf  of  the  bankrupt,  within  the  meaning  of  the  82nd 
section  of  the  6  Geo,  4.  c.  16.     By  that  section  it  is 
enacted,  that  all  payments  really  and  bond  fide  made  by 
any  bankrupt,  or  by  any  person  on  his  behalf,  before  the 
date  and  issuing  of  the  commission,  to  any  creditor  of 
the  bankrupt,  (such  payment  not  being  a  fraudulent  pre- 
ference of  such  creditor,)  shall  be  deemed  valid,  not- 
withstanding any  prior  act  of  bankruptcy,  and  such  cre- 
ditor shall  not  be  liable  to  refund  the  same  to  the  assig- 
nees, provided  the  person  so  dealing  with  the  bankrupt 
had  not,  at  the  time  of  such  payment,  notice  of  any  act 
of  bankruptcy  committed  by  the  bankrupt.     As  the  pay- 
ments made,  therefore,  by  the  banking  company  to  the 
several  creditors  of  the  bankrupt,  were  made  bond  fide, 
the  petitioners  contend  that  they  ought  to  stand  in  the 
place  of  those  creditors,  and  have  a  right  to  prove  such 
payments  under  the  fiat. 

If,  however,  the  Court  should  determine  that  any  por- 
tion of  the  debt  of  the  petitioners  is  not  proveable,  then 
they  submit  that  they  have  a  right  to  appropriate  the 
payments  made  under  the  guarantie  towards  the  reduc- 
tion of  that  portion  of  the  debt,  and  that  they  are  not  to 
go  in  reduction  of  the  proveable  portion  of  their  debt. 
The  rule  is,  as  to  appropriation,  that  when  a  payment  is 
made  to  a  creditor  generally,  without  specifying  to  which 
part  of  the  debt  the  payment  is  to  be  applied,  the  cre- 
ditor has  a  right  to  appropriate  it  to  such  part  of  tlie  debt 


SUABP. 
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as  he  may  think  proper.  This  rule  is  clearly  laid  down  1844. 
by  the  Vice-Chancellor  of  England  in  Bradly  v.  Heath{a\  £^  ^^ 
in  the  following  terms : — "  Where  a  party  makes  a  pay- 
ment, and  gives  a  direction  with  respect  to  its  applica- 
tion, the  payment  most  be  applied  in  the  manner  in 
which  he  directs.  But  if  he  does  not  give  any  direction, 
solvitur  ad  madum  recipientis,*'  Thus  in  JSx  parte 
Haward  (&),  it  was  determined,  that  where  a  security  is 
deposited  generally, — if  the  creditor  has  two  demands,  the 
one  proveable  under  the  commission,  and  the  other  not, — 
he  may  apply  his  security,  in  the  first  place,  to  reduce 
that  demand  which  is  not  proveable.  So  in  JEx  parte 
Hunter  (c),  where  a  creditor  had  a  demand  against  a 
bankrupt,  consisting  partly  of  unliquidated  damages,  and 
partly  liquidated,  it  was  held,  that  he  might  apply  a  se- 
curity which  he  held,  first  to  the  former,  and  then  to  the 
latter,  and  that  he  might  prove  for  the  residue.  The 
whole  law,  as  to  the  application  of  indefinite  payments, 
is  considered  by  Sir  William  Grant  in  Clayton* 8  case  (ef ), 
where  he  says,  that  the  rules  were  probably  borrowed 
in  the  first  instance  from  the  civil  law ;  but  he  admits, 
that  the  rule  of  the  civil  law,  which  gave  the  first  option 
to  the  debtor  of  applying  a  payment,  and  the  second  to 
the  creditor,  to  be  expressed  at  the  time  of  payment,  has 
been  extended  by  many  cases,  so  as,  in  general,  to  autho- 
rize  the  creditor  to  make  his  election  when  he  thinks  fit, 
instead  of  confining  it  to  the  period  of  payment. 

V.  C.  Knight  Bruce,  C.  J. — My  impression  is, 
that  I  must  dismiss  this  petition,  as  to  that  part  of  it 
praying  to  prove  for  the  amount  of  the  payments  made 

(<i)  3  Sim.  569.  (c)  6Ve8.94, 

^b)  1 C.  B,  L.  124.  (rf)  1  M«rlv,  606. 
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1844.  by  the  petitioner  to  the  bankrupt's  creditors^  on  cheques 
Ex  parte  drawn  by  the  bankrupt  on  the  petitioners.  It  is  ad- 
Sharp.  mitted,  that  two  acts  of  bankruptcy  have  been  com- 
mitted by  the  bankrupt,  the  first  of  which  was  the  bill 
of  sale  of  the  28th  December  1841,  whereby  the  bank- 
rupt  assigned  the  whole  of  his  property  to  the  peti- 
tioners ;  and  that  the  cheques  in  question  were  paid  by 
the  petitioners,  after  the  execution  of  this  bill  of  sale.  I 
must  hold,  therefore,  that  whatever  was  done  by  the 
petitioners  after  the  S8th  December,  was  done  with  notice 
of  an  act  of  bankruptcy,  and  that  the  payments  subse- 
quently made  by  the  petitioners  cannot  be  proved  under 
the  fiat.  But  I  will  hear  the  counsel  for  the  respondents, 
as  to  the  question  of  appropriation. 

Mr.  SwamtoUf  and  Mr.  Palon,  for  the  assignees. 
As  to  the  first  point,  the  case  of  Hanhey  v.  Vernon  (a)  is 
decisive.  It  was  there  held,  that,  where  bankers  receive 
and  pay  money  on  account  of  a  bankrupt,  after  notice  of 
an  act  of  bankruptcy,  all  the  sums  received  are  received 
to  the  use  of  the  estate,  and  they  cannot  set  oflf  the  pay* 
ments  made,  or  be  allowed  to  come  in  as  creditors  and  to 
claim  dividends  on  debts  paid  which  were  owing  before 
the  act  of  bankruptcy.  There  is  no  evidence  of  any 
appropriation  by  the  petitioners  of  the  money  paid  by 
the  guarantors,  to  any  particular  portion  of  the  debt  due 
to  the  petitioners  firom  the  bankrupt.  In  the  absence  of 
such  evidence,  the  rule  of  law  appropriates  it  to  the  dis- 
charge of  the  earliest  portion  of  the  debt,  or  to  that  part 
of  it  in  which  it  would  be  most  for  the  interest  of  the 
party  making  the  payment,  that  it  should  be  appro- 
priated.    In  Smith  v.  Wigley  {b)  it  was  decided,  that,  if 

(a)  3  Brown,  13.  (b)  3  M00.&  Sc.  175. 
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the  creditor  does  not  make  any  appropriation  at  the  time  lS4^4e, 
the  payment  is  made,  it  must  be  applied  to  the  discharge  ^^  ^^^ 
of  the  earliest  debt.  The  cases  cited  by  the  other  side  ^^^^' 
were  all  decided  on  the  ground  of  acts  done  at  the  time 
of  payment,  either  by  the  party  paying,  or  the  party  re- 
ceiving. Whatever  option  a  creditor  has  of  applying  a 
payment  to  any  portion  of  his  debt,  it  must  be  exercised 
at  the  time  of  payment,  and  cannot  be  exercised  by  him 
at  a  subsequent  period ;  Bodenham  v.  Purchas  (a).  In 
that  case,  a  bond  was  given  to  the  several  persons  con- 
stituting the  firm  of  a  banking-house,  conditioned  for  the 
repayment  of  the  balance  of  an  account,  and  of  such 
further  sums  as  the  bankers  might  advance  to  the  obligor ; 
one  of  the  partners  died,  and  a  new  partner  was  taken 
into  the  firm,  when  a  considerable  balance  was  due  from 
the  obligor  to  the  firm  ;  advances  were  afterwards  made 
by  the  bankers,  and  payments  made  to  them  on  account 
by  the  obligor,  who  was  credited  by  the  new  firm  with 
the  several  payments,  and  charged  with  the  original  debt 
and  subsequent  advances,  as  constituting  items  in  one 
entire  account ;  the  balance  due  at  the  time  of  the  part- 
ner's death  was  thus  considerably  reduced,  and  that  re- 
duced balance,  by  order  of  the  obligor,  was  transferred 
by  the  bankers  to  the  account  of  another  customeri  who, 
with  his  assent,  was  charged  with  the  then  debt  of  the 
obligor;  the  person  so  charged  having  become  insol-* 
vent,  the  surviving  partners  of  the  original  firm  brought 
their  action  upon  the  bond ;  and  it  was  held,  that,  as  they 
had  not  originally  treated  the  balance  due  on  the  bond 
as  a  distinct  account,  but  had  blended  it  in  the  general 
account  with  other  transactions,  they  were  not  at  liberty 
80  to  treat  it  at  a  subsequent  period ;  and  that,  having 

(a)  2B.&A)d.39« 
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1844.        received  in  different  payments  a  sum  more  than  sufficient 
£z  parte      ^^  discharge  the  debt  due  upon  the  bond  at  the  time  of 
the  death  of  the  deceased  partner,  the  bond  was  to  be  con- 
sidered as  paid.     Now^  we  contend,  in  this  case,  that  the 
money  paid  by  the  sureties  must  go  in  discharge  of  that 
part  of  the  debt  which  was  provable,  and  not  of  the  por- 
tion which  could  not  be  proved ;  and  that  the  sureties  have 
a  right  to  insist  upon  the  payments  being  so  appropriated. 
[The  Chief  Judge.  Here  the  surety  pays  the  whole  sum 
for  which  he  is  liable.     How  is  he  then  to  have  a  right 
to  insist  upon  any  appropriation  as  to  the  payment  ?]     If 
the  payment  would  extinguish  the  whole  debt  of  the 
principal  debtor,  it  would,  of  course,  be  needless  to  in- 
sist upon  such  right;  but  when  the  payment  is  only  in 
discharge  of  a  small  portion  of  that  debt,  we  submit  that 
the  surety  has  a  right  to  insist  upon  the  payment  being 
applied  in  the  way  most  beneficial  to  himself.     Thus  in 
Marryatt  v,  TFAi^e  (a),  where  security  had  been  given 
by  a  surety  for  goods  to  be  supplied  to  his  principal,  and 
not  in  respect  of  a  previously  existing  debt,  and  goods 
were  subsequently  supplied,  and  payments  were  from 
time  to  time  made  by  the  principal,  in  respect  of  some  of 
which  discount  was  allowed  for  prompt  payment ;  it  was 
held,  that  it  was  to  be  inferred,  in  favour  of  the  surety, 
that  all  these  payments  were  intended  in  liquidation  of 
the  latter  account.     But,  in  the  present  case,  there  has 
been,  in  effect,  an  appropriation  by  the  petitioners  of  the 
money  paid  by  the  sureties,  towards  the  discharge  of  the 
provable  portion  of  the  debt,  by  the  petitioners  offering' no 
opposition  to  the  proofs  of  the  sureties  under  the  fiat. — 
They  also  cited  Clements  v.  Langley  (b),  where  it  was 
held  that  one  of  several  co-sureties,  who  is  compelled  to 

(a)  2  Star.  101.  (^)  d  B.  &  Adol.  37'^. 
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pay  the  debt  of  the  principal^  after  the  bankruptcy  of  the        1844. 
other  co-surety,  cannot  prove  for  contribution  under  his       ^^  ^^^^ 

commission.  Sharp. 

Mr.  Wiffram,  in  reply.  The  terms  of  the  guarantee  January  17. 
are,  that  the  guarantor  shall  guarantee  ^*  each  and  every 
portion"  of  the  debt.  The  person  guaranteed,  therefore, 
had  a  right  to  appropriate  the  payment  to  what  portion 
of  the  debt  he  chose.  In  Marryatt  v.  White  (^a)^  which 
has  been  cited  by  the  other  side,  the  decision  was 
founded  on  an  implied  agreement,  from  the  conduct  of 
the  parties,  that  the  payment  made  in  that  case  was  to 
be  appropriated  in  favour  of  the  surety.  [The  Chief 
Judge.  That  is  certainly  a  strong  case,  as  to  the  appro- 
priation of  the  payment  towards  the  liquidation  of  the 
debt,  for  which  the  surety  was  liable.  I  observe  that  the 
previous  case  of  Plomer  v.  Long  (b)  is  there  referred  to, 
to  which  is  appended  a  note,  that  seems  to  have  an 
important  bearing  upon  the  present  question.]  The 
guarantee,  however,  is  very  different  in  the  present  case, 
being  not  only  for  each  and  every  part  of  the  debt,  but 
with  the  express  stipulation  that  the  guarantor  was  to 
have  no  benefit  of  any  dividends. 

V.  C.  Knight  Bruce,  C.  J. — It  is  agreed  on  all 
hands,  that  on  the  28th  of  December  an  act  of  bank- 
ruptcy was  committed,  by  the  assignment  of  all  the 
bankrupt's  property  to  the  petitioners,  and  that  at  that 
time  the  guarantors  had  no  notice  of  such  act  of  bank- 
ruptcy. I  must  assume,  also,  that  when  the  guarantees 
were  entered  into,  and  when  the  payments  were  made, 
the  guarantors  had  no  such  notice.    If,  however,  the 

{a)  2  Star.  101.  (6)  I  Star.  133. 
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Sbabp. 


petitioners  are  desirous  of  offering  evidence  on  this 
pointi  they  are  at  liberty  to  do  so;  and  the  case  may 
stand  adjourned  to  this  day  week^  to  enable  them  to 
decide  whether  they  will  adduce  such  evidence  or  not 


January  24.  The  counsel  for  the  petitioners  declined  to  ofler  any 
such  evidence^  and  referred  the  Court  to  Philpot  v. 
Janes  (a),  and  Stone  v.  Camptan{b), 


January  30. 


V.  C.  Knight  Bruce,  C.  J.  now  delivered  the  fol- 
lowing judgment. --The  order^  in  point  of  time,  of  the 
two  portions  of  debt  from  the  bankrupt  to  the  peti- 
tioners, may,  of  itself  and  simply,  deserve  much  attention 
in  this  case.     But  it  is  not  all.    On  the  28th  of  Decem- 
ber 1840,  (which  was  previous  to  the  guarantee),  an  act 
of  bankruptcy  was  committed  by  the  bankrupt,  of  which 
the  petitioners  had  at  the  time  actual  notice.      They 
were,  in  truth,  directly  associated  with  it.     The  peti- 
tioning creditor's  debt  having  been  incurred  before  that 
time,  and  having  been  then  due,  this  act  of  bankruptcy 
is  material  for  the  purposes  of  the  fiat,  whidi  was  issued 
on  the  S2nd  of  February  following.     It  is  not  proved,  or 
alleged,  that  any  one  of  the  guarantors,  when  he  gave 
his  guarantee,  or  when  he  paid  the  amount  of  it  to  the 
petitioners,  had  notice  of  this  act  of  bankruptcy.     I  can- 
not possibly  assume  that  there  was  any  such  notice; 
especially  since  the  petitioners  have  declined  the  oppor^ 
tunity,  which  the  Court  offered  to  give  them,  of  producing 
evidence  on  the  point.     The  assignees  contend,  that, 
unless  the  payments  of  50/.  each,  which  the  guarantors 
made  in  full  discharge  of  their  liability  under  theguaraji- 
tees,  were  made  in  respect  of  the  portion  ot  the  debt 

(a)  2  A.  &  £.  41.  (6)  5  Bing.  N.  C.  142. 
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which  was  due  before  the  act  of  bankruptcy  of  December,        i  844* 


(to  which^  as  well  as  to  the  other  portion  of  the  debt,  ^^  ^^ 
both  parties  agree  in  construing  the  guarantees  to  extend).  Sharp. 
the  proofs  made  by  the  guarantors  under  the  fiat  were 
improperly  made,  and  ought  not  to  stand.  The  assignees 
may,  or  may  not,  be  right.  But  it  being,  at  best,  rea- 
sonably arguable  that  they  are  right  in  so  contending,  I 
cannot  hold  that  it  was  a  matter  of  indifiference  to  the 
guarantors,  whether,  when  they  gave,  or  when  they  paid 
on,  the  guarantees,  they  were  informed,  or  left  in  igno- 
rance, of  the  act  of  bankruptcy  of  December ;  especially 
as  they  have  already  judged  it  to  be  for  their  interest  to 
prove  under  the  fiat. 

Upon  these  facts,  I  think,  that  neither  when  the 
guarantees  were  given,  nor  when  the  payments  under 
them  were  made,  were  the  guarantors  on  equal  terms 
with  the  petitioners ;  and  if  those  payments  were  to  be 
held  applicable  to  the  portion  of  the  debt  that  was 
incurred  after  the  act  of  bankruptcy  of  December,  and 
the  consequence  of  that  were  to  be  to  render  their  proofs 
liable  to  be  expunged,  I  apprehend  that  justice  would 
not  be  done,  as  between  the  petitioners  and  the  gua- 
rantors. This,  though  the  guarantors  are  not  here,  is 
not,  I  think,  to  be  disregarded  upon  the  present  occa- 
sion. 

Under  all  the  circumstances,  (although  it  may  not  be 
certain  that  the  validity  of  the  proofs  of  the  guarantors 
depends  on  the  petitioners'  failure  in  the  question  now 
before  me,  and  although  the  petitioners  are  strangers  to 
those  proofs),  I  am  of  opinion,  that  the  justice  of  this 
case  will  be  best  satisfied  by  not  disturbing  what  the 
learned  Commissioner  has  done,  that  is,  by  applying  the 
450/.  received  from  the  guarantors  towards  the  earlier 
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1844.        portion  of  the  debt.     I  have  read  the  cases  which  were 

Ex  parte       mentioned  to  me,  and  some  others,  with  reference  to  the 

present.     The  report  of  Stone  v.  Compton  (a)  refers  to 

Pidcock  V.  Bishop  (b\  where   I   found,   that  in  my 

original  note  on  this  petition,   I   had  unintentionally 

borrowed  an  expression  of  Mr.  Justice  Holroyd^  who 

says  there,  ''  the  plaintiff  and  defendant  therefore  were 

not  on  equal  terms ;"  that  distinguished  judge  goes  on  to 

say,  "  the  former,  with  the  knowledge  of  a  fact,  which 

necessarily  must  have  the  effect  of  increasing  the  respon* 

sibility  of  the  surety,  without  communicating  that  fact  to 

him,  suffers  him  to  give  the  guarantee.    That  was  a 

fraud  upon  the  defendant,  and  vitiates  the  contract/'   Mr. 

Justice  Bayley  commences  his  judgment  on  the  same 

occasion   thus:   ''It  is   the  duty  of  a  party  taking  a 

guarantee,  to  put  the  surety  in  possession  of  all  the  facts 

likely  to  af!ect  the  degree  of  his  responsibility ;  and  if 

he  neglect  to  do  so,  it  is  at  his  peril."     He  ends  it  with 

these  words,  "  Here  the  contract  to  guarantee  is  void, 

because  a  fact  materially   affecting  the  nature  of  the 

obligation  created  by  the  contract  was  not  communicated 

to  the  surety."    That  case  is  specifically  very  different 

from  the  case  between  the  petitioners  and  the  guarantors 

here.    Nor  do  I  mean  to  intimate  any  opinion  as  to  the 

validity,  or  invalidity,  of  the  guarantees,  the  money 

secured  by  which  has  been  received  by  the  petitioners; 

but  I  may  say,  that  the  principle  on  which  Pidcock  v. 

Bishop  proceeded   seems  not  very  foreign  from    the 

matter  before  mc. 

(a)  5  Bing.  N.  C.  142,  167.  (6)  3  B,  &  C.605. 
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1844. 


Ex  parte  Harry  Phipps. — In  the  matter  of  Jukes 

WestmiuUer, 

CouLsoN  and  Harry  Phipps.*  Januaty  22,24, 

and  30. 

This  was  a  petition  of  the  bankrupt,  Phipps,  to  annul  t^^*'*rtncrt^ 
the  fiat,  on  the  ground  that  it  was  issued  at  the  instance  whowatanxiout 

°  to  dissolve  the 

of  the  bankrupt  Couhon,  for  the  purpose  of  dissolving  partnership.pro- 

cured  a  creditor 

the  partnership  between  them,  and  not  for  the  purpose  to  issue  a  joint 

X        et%  11*  ^"^  against  the 

of  distributing  the  enects  among  the  creditors.  firm ;  and  it  ap. 

rn«  •  .  Ill  .      .    ,  n  peared  that  the 

Tne  petition  stated,  that  by  certain  indentures  of  co-  main  object  of 
partnership,  bearing  date  the  14th  February  1840,  and  eflbct  such*  ° 
made  between  the  bankrupt,  Couhon,  oi  the  one  part,  f^l^^:^,,,. 
and  the  bankrupt,  Phipps,  of  the  other  part,  it  was,  Xuliong 
amongst  other   things,  agreed   between   them  as  fol-  ^^n^^TTi! 

lows: —  was  so  merely  ' 

in  a  slig[ht  and 

Ist.  That  they  should  become  and  continue  copart-  inferior  degree, 

and  was  a  pur- 

ners  in  the  trades  or  businesses  of  wholesale  and  export  pose  only  sub- 
sidiary to  the 
ironmongers  and  manufacturers  of  steam-engines^  sugar  other ;  the  fiat 

.„  ,  1         •    ^»  i»  I.-  was  held  to  be 

mills,  sugar  pans,  and  every  description  of  machinery,  issued  under  a 
and  all  things  incidental  thereto,  for  the  term  of  twenty-  a^c'oncea^ed  0?. 
one  years,  to  commence  from  the  1st  January  then  last,  {ffjered^^J^SJ 
subject  nevertheless  to  be  dissolved  and  determined  by  "^^"f i^e  m! 
the  mutual  consent  of  the  parties  at  the  end  of  the  first  ^^^!^^J^^^^' 
seven  or  fourteen  years  of  the  said  term.  panoer  who  in- 

''  duced  him  to 

Srd.  That  the  copartnership  capital  should  consist  of  i»ue  it. 
the  then  present  capital  of  Couhon,  then  in  the  business 
carried  on  by  and  belonging  to  him,  of  the  value  of 
/.,  and  one^third  otPhipps's  share  of  the  profits  to 
remain  in  the  business,  towards  his  portion  of  the  capital, 
until  it  should  equal  in  amount  the  portion  of  Couhon ; 
and  each  of  the  parties  should  be  allowed  interest  on 
the  portion  of  capital  brought  in  by  him,  at  the  rate  of 
5/.  per  cent  per  annum. 


£x  parte 
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1844.  4th.  That  all  monies  to  be  received  on  account  of  the 

concern  should  be  from  time  to  time  paid  into  the  bank- 
Pflipps.  ing  house  of  Messrs.  ^anA^y  and  Co.^  in  the  joint  names 
of  the  two  bankrupts. 

5th.  That  all  cheques,  drafts,  and  bills  of  exchange, 
and  promissory  notes,  should  be  drawn,  accepted,  in- 
dorsed and  negociated  by  the  parties  respectively  in  the 
copartnership  firm. 

6th.  That  the  parties  should  be  equally  interested  in 
the  profits,  and  be  at  liberty  to  draw  thereupon  annu- 
ally, by  quarterly  portions,  as  follows  (that  is  to  say): — 
Coulsan  the  sum  of  500/.,  Phipps  the  sum  of  300/.,  such 
sums  to  be  charged  against  the  party  drawing  out  the 
same;  and  the  parties  should  equally  bear,  pay  and 
sustain  the  expenses  of  carrying  on  the  business,  and  all 
losses  by  bad  debts  or  otherwise. 

By  the  ISth  clause  in  the  articles  it  was  provided, 
that  in  the  event  of  the  retirement  or  decease  of  Coul" 
$on,  his  capital  should  not  be  withdrawn  from  the  part- 
nership for  twelve  calendar  months  from  such  retirement 
or  decease. 

And  by  the  14th  clause  it  was  declared,  that  in  case 
either  of  the  parties  should  become  dissatisfied,  or  be 
mindful  or  desirous  of  retiring  from  the  partnership, 
he  should  be  at  liberty  to  do  so  at  the  end  of  the  first 
seven  years,  or  fourteen  years,  of  the  said  term,  upon 
giving  six  months  previous  notice  in  writing  of  such 
his  intention,  and  at  the  end  of  such  six  months  the 
partnership  should  be  considered  as  dissolved,  and  that 
an  account  should  be  then  taken  as  directed  by  the  ar- 
ticles. 

The  capital  of  CauUan  amounted  to  the  sum  of  S7162. 
17^.  lid,  part  of  which,  1719/.  9#.  Bd*,  was  in  money, 


Phxppb. 
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and  the  residue^  tIz.  1997/.  8$.  9d.  was  In  stock  in  trade,  1^^^* 
8ic.,  which  the  firm  adopted  at  a  valuation,  without  dis*  ^^  ^„^ 
count.  It  appeared  that  serious  difierences  had  for 
some  time  subsisted  between  the  two  partners,  and  that 
in  May  1848,  Cauban  intimated  his  wish  to  put  an  end 
to  the  partnership,  but  Phipps  refused  to  comply  with 
the  proposal,  unless  he  had  an  adequate  remuneration 
for  the  loss  he  should  sustain  by  a  dissolution. 

On  the  6th  of  July  last  Coulson  withdrew  from  the 
bankers  of  the  firm  the  whole  of  the  balance,  amounting 
to  the  sum  of  751/.  0«.  3</.,  and  paid  the  same  into  the 
Bank  of  England,  to  his  own  private  account,  by  which 
means  the  partnership  was  in  effect  stopped. 

On  the  30th  September  1843,  Coukon  took  from  the 
counting-house  the  whole  of  the  partnership  books,  and 
opened  other  books,  and  sold  the  partnership  stock  in 
his  own  name;  and  addressed  a  letter  to  the  partner- 
ship creditors,  stating  that  the  partnership  was  dis- 
solved, and  that  he  was  trading  on  his  own  account. 

On  the  ^th  September  1843,  Coulson  also  wrote 
another  circular  letter  to  the  connections  of  the  house, 
as  follows : — 

'^  I  regret  that  the  conduct  of  Mr.  Phipps  compels  me 
to  consider  my  connection  with  him  altogether  at  an 
end ;  and  I  beg  leave  to  acquaint  you,  that  from  this  day 
the  business  of  this  concern  will  be  conducted  on  my 
sole  account,  and  I  trust  that  I  may  rely  on  a  continu- 
ance of  the  favours  you  have  so  long  extended  to  my 
family.  It  is  right  I  should  mention,  that  I  took  Mr. 
Phipps  into  partnership,  without  his  bringing  into  the 
concern  a  shilling  of  capital ;  that  he  then  knew,  and 
still  knows,  nothing  of  the  ironmongery  and  machinery 
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1844.       business;  and  that  I  required  bis  services  merely  as  a 
^^"^^       book-keeper,  cashier,  and  assistant;  and  from  good  feel- 

Ez  pirte 

Pbipps.  ing  towards  him,  and  in  the  hope  of  insuring  bis  best 
services,  I  allowed  him  half  the  profits.  I  have  admils- 
sions  in  writing  of  two  solicitors  employed  by  him,  that 
he  has  overdrawn  his  account,  and  I  can  state  unhesi* 
tatingly,  that  all  the  available  assets  of  the  concern  be- 
long wholly  to  me.  I  trust,  therefore,  that  under  these 
circumstances  you  will  feel  no  difficulty  in  paying  to  me 
the  balance  now  due  to  the  credit  of  the  firm,  and  that  I 
shall  henceforth  be  favoured  with  your  confidence  and 
support.  I  shall  thus  be  prepared  to  give  the  most 
practical  contradictions  to  Mr.  Phipps^s  statement,  that 
the  trade  cannot  be  continued  with  promptitude  and  re- 
gularity; and  as  to  any  claims  upon  me,  in  connection 
with  my  late  firm,  I  am  prepared  to  liquidate  them  on 
the  instant,  if  any  such  should  come  forward." 

Yours,        Jukes  Couhon.** 

Pkipps  also  gave  notice  to  the  partnership  creditors 
not  to  pay  their  debts  to  Coulson. 

It  appeared  that  Coulson  had  frequently,  during  the 
months  of  September  and  October,  expressed  to  various 
persons  his  determination  to  dissolve  the  partnership  by 
every  means  in  his  power,  although  he  well  knew  that 
there  were  ample  funds  to  satisfy  all  the  partnership  debts. 

On  the  11th  October  1843,  Coulson  sent  down  a 
clerk  of  the  firm,  named  Stokes,  to  Tipton,  in  Staf- 
fordshire, to  see  one  Samuel  Mallin,  a  nail  factor, 
(who  was  an  old  friend  of  Coulson,  and  a  creditor  of 
the  partnership  to  the  amount  of  1052.  7s.  &/.,)  to 
induce  him  to  make  a  demand,  and  summon  the  bank- 
rupts, under  the  recent  statute  of  5  &  6  VicL  c.  1S3, 
in  order  that  an  act  of  bankruptcy  might  be  com- 
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mitted,  by  neglecting  to  pay  the  debt,  or  to  give  security  1844. 

for  the  same  at  the  end  of  fifteen  days.    On  this  occa-  ^^  ^^^ 

sion  Couhon  addressed  to  Mr.  Mallin  the  following  Fhipp<« 
letter: — 

12,  Clement's  Lane,  11th  Oet.  1843. 

**  Dear  Sir. — Mr.  Stokes,  my  confidential  clerk^  will 
inform  you  of  the  object  of  my  sending  him  down  to 
you,  he  has  my  authority  to  do  so;  you  will  oblige  me 
by  doing  as  he  will  request,  and  I  will  take  care  you 
incur  no  expense. 

I  am,  Dear  Sir,  yours,  faithfully, 

Jukes  Coulson.** 

At  the  time  of  this  proceeding  Couhon  had  125/. 
9«.  llcf.  of  the  partnership  monies  standing  to  his  credit 
at  the  Bank  of  England. 

Phipps  was  accordingly  served  with  a  demand,  signed 
by  Samuel  Mallin,  on  the  13th  October,  which  was  fol- 
lowed up  by  a  summons  from  one  of  the  Commissioners 
of  the  Court  of  Bankruptcy  to  appear  before  him  on  the 
25th  October  last,  when  Phipps  attended,  and  protested 
against  such  proceedings,  as  the  estate  was  solvent. 
The  summons  was  then  adjourned  to  the  31st  October, 
when  the  Commissioner  objected  to  any  further  adjourn- 
ment; and  the  act  of  bankruptcy  was  completed  on  the 
2nd  November,  the  debt  being  unpaid  and  unsecured. 

On  the  I6th  November  a  joint  fiat  in  bankruptcy  was 
issued  against  Coulson  and  Phipps,  on  the  petition  of 
Mallin,  under  which  they  were  declared  bankrupts. 

On  the  1st  December,  one  John  Brown  was  chosen 
the  creditors'  assignee,  who,  it  was  alleged,  was  several 
years  ago  the  partner  of  the  father  of  Coulson:  and  the 
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1844.       proceedings  under  the  fiat  weie  dien  removed  from 
^!!^^^^       the  solicitor  who  issued  it  to  the  solicitors  of  Qndaon. 

Ex  parte 

PuiFPs.  The  petitioner  alleged,  that  the  partnership  was  not 

insolvent,  nor  embarrassed,  except  through  the  above 
conduct  of  Coulson,  and  that  the  petitioner  himself  was 
entitled  to  a  beneficial  interest  in  the  surplus  to  arise 
from  the  debts,  stock,  and  efiects,  to  the  amount  of 
747/.  16s.  ad;  exclusive  of  such  sum  as  might  be 
awarded  to  him  for  his  loss  occasioned  by  the  breaking 
up  of  the  partnership  under  the  circumstfinces  above 
mentioned. 

Mr.  Swanston,  and  Mr.  Sturgeon^  appeared  in  support 
of  the  petition. 

Mr.  Anderdon  for  the  petitioning  creditor  took  a  pre- 
liminary objection  to  the  prayer  of  the  petition,  contending 
that  it  was  bad  for  multifariousness;  inasmuch  as  the 
petitioner  prayed  to  annul  the  fiat,  or  that  an  account 
might  be  taken  of  the  partnership  effects.  The  peti- 
tioner was  bound  to  elect  on  which  part  of  the  prayer  be 
would  proceed. 

The  Chief  Judoe  overruled  the  objection. 

Mr.  Swanston  then  proceeded. 

The  Chief  Judge. — What  allegation  is  there  in  this 
petition  to  bring  the  case  within  the  doctrine  of  JExparU 
Gallimore  (a)  ?  If  you  wish  to  raise  the  point  of  equit- 
able invalidity,  that  is,  whether  the  fiat  was,  or  was  not, 

(a)  2  Rose«  424. 
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issued  for  the  legitimate  purposes  of  a  fiat,  I  think  that        1  ^^4- 
point  ought  to  be  expressly  raised  by  the  petition.  ^  p^^^ 

Phipps. 

Mr.  Stvanston  craved  leave  to  amend,  for  the  purpose 
of  introducing  such  an  allegation. 

Mr.  Anderdon,  The  petition  ought  to  be  dismissed, 
without  prejudice  to  the  right  of  the  petitioner  to  present 
another. 


Mr.  J.  Mnssell  for  the  assignees.  The  petitioner  in 
this  case  lies  by,  the  whole  time  from  the  2nd  of  November 
to  the  18th  of  December,  to  present  this  petition,  which 
he  must  have  known  could  not  be  heard  until  the  present 
month,  when  two  months  having  elapsed  from  the  adju- 
dication, no  creditor  could  present  a  petition ;  he  ought 
therefore  to  have  applied  to  amend  before. 

Mr.  jBocon,  for  the  bankrupt  Coulson,  The  length 
of  time  that  this  petition  has  been  pending  precludes  the 
petitioner  from  this  indulgence.  Admitting  that  all  the 
facts  were  not  known  to  the  petitioner  at  the  time  of 
presenting  the  petition,  the  aflSdavits  which  have  been 
filed  in  answer  to  it  have  afforded  him  abundant  oppor- 
tunity of  applying  before  now  to  amend.  If,  however, 
the  amendment  is  permitted,  it  ought  to  be  on  payment 
of  costs,  with  liberty  for  the  respondents  to  consider  how 
the  amendment  will  bear  on  their  case. 

The  Chief  Judge. — I  am  of  opinion,  that  it  will  be 
better  for  all  parties  that  the  point,  as  to  the  equitable 
invalidity  of  the  fiat,  should  be  raised  by  the  petitioner. 
Let  the  petitioner  therefore  be  permitted  to  amend  the 

M  mS 
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1844.  petition,  by  alleging  that  the  fiat  was  issued  by  collusion 
Ex  part6  ^^^  ^^®  purpose  of  dissolving  the  partnership  between 
Pbipps.  Coulson  and  Phipps,  and  was  issued  also  at  the  instance 
and  on  the  indemnity  of  Coulson.  It  will  be  for  the 
respondents  to  say,  whether  they  will  consent  to  go  on 
now,  or  whether  they  wish  the  petition  to  stand  over, 
for  the  purpose  of  filing  fresh  affidavits. 

The  respondents  not  asking  for  any  adjournment^ 

Mr.  Swanston  proceeded.  It  appears  from  the  affi- 
davits, that  on  the  very  day  when  the  letter  firom  Rabins 
to  Coulson  arrived  in  London,  Stokes,  a  confidential 
clerk  of  Coulson,  leaves  London  the  same  day  for  the 
purpose  of  seeing  Robins  and  JUalUn,  taking  with  him 
a  form  of  the  particulars  of  demand  under  the  new  act  of 
5  &  6  Vict.  c.  12S.  s.  11.,  which  was  ready  prepared,  when 
he  left  London.  It  is  stated  in  the  petitioner's  affidavit, 
and  is  not  contradicted,  that  the  demand  was  prepared  by  a 
solicitor  under  CovlsorCs  directions,  and  that  this  solicitor 
was  an  entire  stranger  to  Mallin  and  Robins ;  and  that 
after  the  Commissioner's  summons,  Adcock,  the  solicitor, 
and  Coulson  were  in  frequent  communication.  No  proof 
has  been  made  against  Phipps's  separate  estate,  and  only 
700/.  against  CouUoris,  the  whole  of  which  Coulson^s 
interest  in  the  joint  estate  would  pay  in  full. 

Mr.  J.  Russell,  for  the  assignees.  The  fiat  may  be  con- 
sidered more  the  fiat  of  the  petitioner  himself,  than  that 
of  Coulson  ;  the  object  of  the  petitioner  being  that  Ccml- 

son^s  firiends  should  come  forward  to  buy  him  out  of  the 
partnership.  When  Phipps  surrendered  to  the  fiat,  be 
signed  a  written  consent  to  the  adjudication  being  adver- 
tized in  the  Gazette.    It  is  plain  that  he  was  indifierent  to. 
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if  not  desirous  of,  the  projected  bankruptcy ;  for,  by  neg-        1844. 
lecting  to  admit  the  debt  of  Mcdlin^  on  the  second  summons       ^^  p^r^ 
after  the  swearing  of  the  affidavit  of  debt,  he  accelerated       Ph'**p«- 
the  act  of  bankruptcy.     But,  supposing  that  Coulson 
wished  the  fiat  to  be  issued,  for  the  purpose  (among 
others)  of  getting  rid  of  Phipps  as  a  partner,  yet,  unless 
that  was  his  sole  object,  or  he  was  guilty  of  fraud  in  any 
part  of  the  proceeding,  the  Court  will  not  annul  the  fiat. 
It  was  decided  in  JEx  parte  Wilbeam  (a),  that,  although 
the  petitioning  creditor,  in  issuing  a  commission,  was 
influenced  by  other  motives  than  the  mere  distribution  of 
the  estate,  the  Court  would  not  supersede  the  commission 
on  that  account,  unless  those  motives  were  fraudulent. 

Mr.  Anderdon^  and  Mr.  Prior,  for  the  petitioning  ere-  24  January. 
ditor.  The  cases  o{  JEx  parte  Gallimore{Jb\  and  Ex 
parte  Boume{c\  are  very  distinguishable  from  this.  In 
the  first  of  those  cases  the  commission  was  taken  out  by 
the  landlord  of  the  bankrupt  to  determine  a  lease,  con- 
trary to  good  faith ;  and  in  the  last,  as  appears  by  Lord 
Eldon's  judgment,  the  commission  was  issued  by  the 
petitioning  creditor  to  compel  the  bankrupt  to  confirm 
the  sale  of  certain  property,  and  to  defeat  an  action  com- 
menced by  the  bankrupt  against  him  for  the  alleged 
illegal  sale  of  the  bankrupt's  property.  In  Ex  parte 
Christie  (<f ),  Lord  Brougham  says,  '^  There  may  be  cases 
m  which  difierent  motives  may  combine  to  influence  the 
petitioning  creditor ;  and  more  objects  than  one  may  be 
attained  by  a  commission,  and  yet  the  Court  will  not 
mterfere,  if  there  has  been  no  fraud  or  other  improper 
conduct  on  the  part  of  the  petitioning  creditor,  notwith- 

(a)  1  Buck,  459 ;  5  Madd.  1.  (e)  2  G.  &  J.  137. 

(6)  2  Rose,  424.  (d)  2  Deac.  &  C.  505. 
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1 8  44.        standing  he  may  have  been  actuated  by  other  raotiTes,  be- 
^^^       sides  those  of  distributing  the  bankrupt's  estate."    What- 
Phipps.       ever  therefore  may  have  been  Mr.  Cov/son't  wishes  as  to 
the  determination  of  the  partnership,  the  fiat  cannot  be  im- 
peached, unless  it  has  been  concocted  in  fiaud.  It  appears, 
that  on  the  31st  of  Ocioher  Phipps  drew  a  bill  for  SOOL 
and  upwards  on  a  debtor  to  the  firm,  which  be  prevailed 
on  him  to  accept,  and  which  he  afterwards  got  discounted, 
and  put  the  proceeds  in  his  own  pocket     Now,  instead 
of  doing  this,  if  he  had  applied  the  money  in  discharge 
of  Mailings  debt,  he  would  thereby  have  prevented  the 
fiat.     [The  Chief  Judge.    In  Ex  parte  Bowme  (a),  I 
perceive  Lord  Eldon  refers  to  Ex  parte  Wade  (ft),  which 
had  been  previously  referred  to  by  him,  and  in  which  he 
superseded  a  commission  on  the  ground  that  it  was  an 
abuse  of  the  great  seal,  although  it  was  connected  with 
the  intention  of  distributing  amongst  the  creditors  a 
certain  portion  of  the  bankrupt's  property.     I  confess  I 
was  not  aware  of  that  case.]     In  Waders  case,  the  facts 
there  disclosed  amounted  to  a  breach  of  trust  on  the  part 
of  those  at  whose  instance  the  commission  was  sued  out; 
and  it  was  decided,  that,  as  the  trustees  themselves  could 
not  take  out  a  commission,  they  could  not  employ  others 
to  do  so.    In  the  present  case,   Coulson  did  nothing 
more  than  what  the  law  now  allows  every  trader  to  do, 
namely,  to  have  a  fiat  issued  against  himself;  and,  neces- 
sarily, against  his  partner  also.    [The  Chief  Judge.  The 
4Snd  section  of  the  1  &  2  Will.  4.  c.  56.  certainly  declares, 
that  a  commission  shall  not  be  invalid  for  being  con- 
certed by  the  bankrupt  with  the  petitioning  creditor. 
But  that  applies  to  a  case  of  individual  concert  of  the 
bankrupt  with  the  petitioning  creditor,  and  not  to  the 

(a)  2  G.  fie  J.  137.  (fc)  2  G.  &  J.  143. 
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case  of  one  partner  concerting  a  fiat  against  his  co-  1844. 
partner.]  The  previous  section,  the  41st,  declares  that,  ETparte 
in  the  construction  of  the  act,  the  singular  number  may  Phipps. 
be  received  as  the  plural  number.  The  4@nd  section 
may  therefore  be  read,  as  if  it  had  declared  in  express 
words,  that  two  partners,  '^  or  either  of  them,'*  might 
concert  the  commission.  [The  Chief  Judge.  That  argu- 
ment is  ingenious,  but  not  to  me  convincing.  Moreover 
I  find  that  this  interpreting  clause,  the  41st  section, 
declares  merely  that  wherever  the  statute  **hath  used 
words  importing  the  singular  number,"  it  shall  be  under- 
stood to  include  several  matters  &c. ;  so  that  the  clause 
would  only  seon  to  operate  on  the  previous  sections. 
Itmay  be  questionable,  therefore,  whether  it  applies  to  any 
subseqtient  section.]  CouUon  might  be  desirous  of  getting 
rid  of  his  partner ;  but  that  was  not  the  primary  object 
of  the  fiat  This  cannot  be  said  to  be  the  bankrupt's 
fiat  The  fiat  can  only  be  called  the  bankrupt's,  where 
he  is  to  have  some  advantage  from  it,  at  the  expen9e  of 
the  credit<»rs.  There  is  nothing  therefore  to  impeach 
this  fiat,  as  against  Coulson  himself:  and  if  the  Court 
should  be  disposed  to  annul  it,  as  against  Phipps^  it 
may  nevertheless,  under  the  6  Geo,  4.  c.  16.  s.  16.,  be 
permitted  to  stand,  as  against  CouUon. 

Mr.  Bacotif  and  Mr.  Glasse,  for  the  bankrupt  Coul- 
ion.  It  is  expressly  sworn  by  Coulson  in  his  affidavit, 
that  he  was  not  desirous  of  bankruptcy,  if  it  could  pos- 
sibly have  been  avoided;  but  that  Phipps's  conduct  had 
rendered  it  inevitable.  It  has  evidently  been  the  inten- 
tion of  the  legislature,  of  late  years,  to  give  greater  facility 
to  a  trader  to  procure  himself  to  be  made  a  bankrupt. 
The  first  innovation  on  the  old  law  on  this  subject  is  to 
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1844.        be  found  in  the  6  Geo.  4.  c.  16.  s.  7.,  which  declared 


£x  parte 


that  no  commission^  under  which  the  adjudication  should 
Phippi.       be  grounded  on  the  act  of  bankruptcy,  of  filing  a  decla- 
ration by  the  bankrupt  of  his  insolvency  in  the  bankrupt 
office,   should  be  deemed  invalid,  by  reason  of  such 
declaration  having  been  concerted  or  agreed  upon  be- 
tween the  bankrupt  and  any  creditor,  or  other  person. 
Then  came  the  1  &  S  Will  4.  c.  56.  s.  42.,  which 
declared   that  no  commission    should  be  superseded, 
nor  any  fiat  annulled,  nor  any  adjudication  reversed,  by 
reason  only  that  the  commission,  fiat,  or  adjudication 
had  been  concerted  between  the  petitioning  creditor,  his 
solicitor  or  agent,  or  any  of  them,  and  the  bankrupt,  his 
solicitor  or  agent,  or  any  of  them.     And,  lastly,  by  the 
recent  act  of  the  5  &  6  VicL  c.  12S.  s.  8.,  no  fiat  is  now 
to  be  deemed  invalid,  by  reason  of  any  act  of  bank- 
ruptcy having  been  concerted  or  agreed  upon  between 
the  bankrupt  and  any  creditor,  or  other  person.     It 
cannot  be  disputed,  therefore,  that  a  trader  may  now 
concert  a  fiat,  or  an  act  of  bankruptcy,  against  himself 
with  the  petitioning  creditor,  although  his  object  is  to  be 
made  a  bankrupt.     [The  Chief  Judge.  The  real  object 
must  be  the  avowed  object.]     We  submit,  that  the  real 
purpose  of  Coulson  in  this  case  was  to  administer  the 
partnership  efifects,  which  could  not  be  done,  unless  a 
joint  fiat  was  issued  against  both  partners.     But  to 
induce  the  Court  to  annul  a  fiat,  on  the  bankrupt's  sug- 
gestion that  the  object  of  the  petitioning  creditor  in 
issuing  it  was  to  dissolve  a  partnership  subsisting  be- 
tween the  bankrupt  and  any  other  person,  the  Court 
must  be  quite  satisfied  that  that  was  the  sole  object  of 
the  petitioning  creditor ;  JSx  parte  Parkes  (a).     Now, 

(a)  3  Deac.  31. 


Pbipps. 
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in  the  present  case,  it  is  impossible  to  contend  that  the  1844. 
sole  object  of  Mallin  the  petitioning  creditor,  was  to  ^^  ^^^ 
dissolve  the  partnership  between  Coulson  and  Phipps. 
What  he  wanted  was  the  payment  of  his  debt.  In  JEx 
parte  Staff  {a),  Lord  Eldon  said,  that  in  the  then  last  ses- 
sion of  parliament  it  had  been  much  canvassed,  whether 
the  legislature  should  not  give  every  trader  a  power  to 
make  himself  a  bankrupt,  and  that  it  might  be  very  right 
so  to  do.  The  legislature  has  now  given  the  bankrupt 
such  a  power ;  and  therefore  no  fiat  can  be  annulled  on 
that  ground,  except  in  the  case  of  firaud,  which  there  is 
no  pretence  for  imputing  in  the  present  case. 

Mr.  Swanston^  in  reply.  If  Coulson  wished  so  much 
to  dissolve  the  partnership  and  distribute  the  partnership 
assets,  why  did  he  not  pursue  the  proper  course  by  filing 
a  bill  in  chancery  against  his  partner ;  when  that  object 
might  have  been  easily  obtained.  But  the  abandonment 
of  all  proceedings  of  this  kind  by  him  shows  that  he  had 
no  merits.  Phipps  thought  that  the  conduct  of  Coulson, 
in  procuring  Mallin  to  take  the  steps  he  did  under  the 
5  &  6  Fict,  c.  122.  s.  11.,  was  altogether  an  unlawfiil 
proceeding ;  and  therefore  did  not  think  it  right  to  con- 
form to  the  requisitions  of  the  act  of  parliament.  He 
urged  this  objection  before  the  Commissioner.  As  to 
the  observation  that  Phipps  surrendered  to  the  fiat,  and 
signed  a  consent  to  the  adjudication  being  advertized  in 
the  Gazette,  he  could  have  obtained  no  protection, 
unless  he  had  surrendered,  and,  in  signing  the  consent 
to  the  advertisement,  he  merely  complied  with  the 
common  printed  form. 

(a)  Buck,  441. 
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1844.  V.  C.  Knight  Bruce,  C.  J.— Upon  referring  to 

Ex  parte      *®  proceedings,   I   find  that  the  act  of  bankruptcy, 
"'''■•       on  which  the  adjudication  proceeded  in  regard  to  Qwi- 
san,  was  quite  different  firom  that  founded  on  the  serrioe 
of  the  demand  of  the  petitioning  creditor's  debt  under 
the  5  &  6  Vict.  c.  182,  s.  11.    The  act  of  bankruptcy 
proved  against  Qmlsan  is  founded  on  a  letter  written  by 
him  to  Stokes,  announcing  his  intention  to  absent  himself 
from  his  counting-house,  which  letter  was  followed  by 
an  actual  absence.    I  will  read  the  affidavits  and  consider 
of  my  judgment. 

30  January.        V.  C  Knight  Bruce,  C.  J.,  now  delivered  the  fol- 
lowing judgment : 

The  substantial  question  before  me  is,  whether  the  fiat 
against  Mr.  CouUan  and  Mr.  Phipps  has  been  issued  in 
firaud  or  abuse  of  the  bankrupt  laws — a  question  raised 
under  circumstances  rendering  the  impropriety^  if  any, 
of  the  conduct  of  either  towards  the  other,  before  the 
material  date  of  the  11th  of  October  last,  and  the  state 
of  the  accounts  between  them,  not  very  material  to  be 
considered,  otherwise  than  as  tending  to  show  the  pro- 
bability or  improbability  of  Mr.  CauUan  having  wished 
to  terminate  their  connection.    That  there  were  serious 
difierences  between  them,  is  clear.    These  rose  to  such  a 
height,  and  extended  so  far,  as  materially  to  afi^ct  the 
operations  of  the  partnership.     This,  also,  cannot  be 
doubted.     Nor  is  there  any  room  to  disbelieve  that  they 
had  the  effect  of  preventing  payment,  in  the  due  and 
regular  course,  of  ordinary  debts  due  from  the  firm.     By 
the  fault  of  which  of  them  this  most  inconvenient  and 
most  undesirable  state  of  things  arose,  is  a  point  unne- 
cessary to  be  minutely  considered.    There  is  some  con- 
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flict  upon  the  affidavits.  The  impression,  which  together  1844. 
they  have  made  on  my  mind>  certainly  is,  that  at  the  £zpart« 
outset  of  the  disputes  Mr.  Coulson  was  rather  in  the  Pbipps. 
wrongs  than  Mr.  Phipps ;  that  in  the  progress  of  the 
quarrel,  as  in  quarrels  it  generally  happens,  each  had 
some  cause  probably  to  complain  of  the  other ;  but  that 
the  beginning  was,  as  I  have  said,  on  Mr.  CouUon's  side. 
However  this  may  htiye  been,-*on  very  bad  terms,  unques* 
tionably,  they  came  to  be.  And  whether  cause  or  effect, 
it  is  not  only  probable  that  Mr.  Coulson  should  have 
wishedi  but  I  think  it  proved  that  he  did  wish,  to  termi- 
nate the  connection  by  dissolving  the  partnership ;  which 
was  for  a  term  of  years  unexpired,  without  any  power 
given  by  the  partnership  articles  to  either,  to  dissolve  it 
sooner  than  the  end  of  the  year  1846,  as  I  collect  It  is 
plain,  however,  that  if  the  conduct  of  Phipps  towards 
Coulson,  as  his  partner,  was  such  as  the  respondent's 
arguments  (I  do  not  say  the  affidavits)  have  represented 
it  to  be,  Coulson  had  a  case  on  which  he  could  have  filed 
a  bill  for  a  dissolution,  an  injunction,  and  a  receiver. 
This,  however,  he  did  not  do.  I  am  not  aware,  that, 
besides  the  two  demands  under  the  recent  statute,  which 
form  so  prominent  a  part  of  the  case,  more  than  two 
applications  for  debts  due  from  the  firm  are  proved  to 
have  been  made.  One  of  them,  from  Messrs.  Oliverson 
&  Co.,  on  behalf  of  Mr.  Clinch,  in  September,  gave  a 
hint  of  bankruptcy ;  but  it  does  not  appear  that  they  or 
Mr.  Clinch  took  any  steps.  The  other  was  Mr.  Robins's 
letter  of  the  10th  of  October  1843,  which  having  been 
received  on  the  11th,  Mr,  Coulson,  on  that  or  the  follow* 
ing  day,  has  recourse  to  'ili.T.Adcock,  a  solicitor,  who,  as 
I  collect,  was  not  the  solicitor  of  the  firm,  was  not  Mr. 
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1844.  Cculson's  ordinary  private  solicitor^  and  is  not  proved  to 
£i  parte  have  been  on  any  other  occasion  consulted  or  employed 
by  Mr.  Coulson.  Mr.  Adcock,  upon  Mr.  Cauhon^s  in- 
structionsy  prepares  the  two  demands  so  often  mentioned 
in  the  case,  by  filling  up  two  printed  forms,  which,  as  I 
collect,  Mr.  CouUon,  or  Mr.  Adcock  for  him,  delivers  to 
Mr.  Stokes,  a  clerk  in  the  service  of  the  firm,  who  on  the 
18th  or  13th  of  October,  by  Mr.  Cautson's  orders,  departs 
for  Stafibrdshire,  carrying  with  him  the  two  demands, 
and  the  letter  to  Mr.  MaUin,  which  is  in  evidence.  Mr. 
Itobins  and  Mr.  MaUin  sign  the  two  demands  presented 
to  them  for  the  purpose  by  Stokes,  who  then  takes  them 
back  to  London ;  and  they  form,  or  that  signed  by  MaUiii 
forms,  the  foundation,  at  least  against  Piipps,  upon 
which  MalUn  issued  the  present  fiat  on  the  16th  of  No- 
vember. McLllin,  as  I  have  said,  appears  never  to  have 
demanded  his  debt  in  any  other  manner;  nor  does  there 
appear  to  me  any  reason  to  believe,  that,  before  he  saw 
Stokes  on  the  18th  or  ISth  of  October,  he  was  anxious 
or  uneasy  on  the  subject,  or  had  been  thinking  of  making 
a  demand  for  it,  or  that,  but  for  the  letter  firom  Coulsomj 
of  which  Stokes  was  the  bearer,  MaUin  would  have 
signed  the  paper  in  question.  That  letter  was  thus, 
[His  Honour  here  read  the  letter  from  Coulson  to  MalJin, 
of  the  11th  October.]  I  repeat,  that,  in  my  judgment, 
this  letter,  and  Mallin's  demand,  which  led  to  the  fiat, 
were  closely  and  intimately  connected  together.  I 
cannot  sever  the ''demand  from  the  fiat,  which  must,  in 
my  opinion,  be  considered  as  associated  with  the  letter. 
Mr.  Adcock,  who  prepared  the  demand,  acted  upon  it, 
proceeded  under  it,  and  issued  the  fiat  produced  by  it 
There  is  every  reason  to  believe  that  he  had  never,  and 
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has  never,  been  concerned  substantially,  or  nominally,        1844. 
for  Mallin  in  any  other  business  or  transaction,  but  was       eIT^ 
a  stranger  to  him  on  the  12th  and  13th  of  October,  on       Pm'w- 
one  of  which  days  he  signed  the  demand ;  nor  have  I 
reason  to  suppose,  that,  before  the  docket  papers  were 
prepared,  any  communication  of  any  kind  ever  passed 
between  them,  except  the  authority,  if  any  such,  through 
Stokes  on  that  day.     Mr.  Adcock  has  not  made  an 
aiBdavit. 

Under  these  circumstances,  I  find  it  impossible  to 
arrive,  upon  the  whole  evidence  before  me,  at  any  other 
conclusion,  than  that  the  fiat  was  procured  and  issued 
upon  the  wish,  request,  and  indemnity,  and  for  the  pur- 
poses of  Coukon,  and  was  substantially  and  solidly  his 
fiat,  and  not  the  fiat  of  Mallin.  That  he  did  not  know 
— if  he  did  not  know — what  were  CoulsotCs  views  and 
objects  in  this  proceeding,  is,  in  my  judgment,  not  in  this 
case  material, — being  (as  I  am)  of  opinion,  that  Mallin 
made  himself  the  instrument  of  Caulson,  and  cannot  be 
taken,  upon  a  reasonable  view  of  the  whole  evidence,  to 
have  had  the  benefit  of  the  creditors  of  the  two  partners, 
whether  joint  or  separate,  in  view.  What,  then,  was  the 
object  or  purpose  of  Mr.  Coulson  ?  In  my  opinion,  it 
must  be  taken  to  have  been  chiefly  and  mainly,  if  not 
solely,  the  efiectual  termination  of  the  connection  between 
himself  and  Mr.  Phipps — in  other  words,  the  dissolution 
of  the  partnership.  I  think  that  the  payment  of  the 
creditors,  if  an  object  with  him  at  all,  was  so  in  a  slight 
and  inferior  degree  merely, — was  a  purpose  only  sub- 
sidiary to  the  other, — a  question,  with  reference  to  which 
Mr.  Ckmhon's  circular  letter  of  the  28th  of  September 
(among  other  matters  in  the  afii  davits)  seems  to  deserve 
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1844.        attention.  It  is  dius  :  [His  Honour  here  read  tbe  letter.] 
Ex  parte       "^^^  Concluding    paragraph  is   especially  remarkable, 
Pbipfs.       when  placed  in  comparison  with  some  statements  that 
Mr.  Couisan  has  made. 

Upon  a  view  of  the  whole  case,  I  must  hold  that  tbe 
fiat  was  issued  (I  do  not  use  the  words  ofiensiyely)  under 
a  false  colour  for  a  concealed  object,  in  fraud  and  abuse 
of  the  bankrupt  laws,  and  cannot  therefore  stand*     It 
has  been  argued,  that  there  has  been  improper  delay  on 
the  part  of  the  petitioner,  and  that  his  conduct  shows 
acquiescence.     The  delay  alone,  recollecting  the  affidavit 
of  the  25th  of  October,  and  that  the  petition  was  pre* 
sented  on  the  18th  of  December,  is  not,  I  think,  con- 
siderable or  material.     That  Mr.  Phipps,  by  a  consent 
which  he  signed,  accelerated  the  insertion  of  the  adver- 
tisement of  the  bankruptcy  in  the  Gaxette,  was  a  circam- 
stance  that  struck  me  more.    On  the  whole,  however,  I 
do  not  conceive  that  he  ever  intended  to  submit  to  the 
fiat,  or  that  he  created  that  impression  upon  the  minds  of 
die  respondents.    The  fiat  must,  I  think,  be  annulled  at 
the  costs  of  Mr.  Mallin  and  Mr.  Coulson — annulled,  I 
mean,  as  to  both  bankrupts,  and  not  as  to  Phipps 
only. 
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1S44. 


Ex  parte  Peter  Bruce  Turner  and  George  Hens-        rom, 

MAN. — In  the  matter  of  John  Martin.  jr^3  andA; 

Smjeanft  Inn, 
rtn  Ftbrtuiry  17  • 

1  HIS  was  a  petition  for  the  committal  of  one  of  the      and  at  the 
solicitors  to  the  fiat^  for  contempt  of  Court,  Southampton' 

At  the  choice  of  assignees,  a  compromise  had  been  F€b!^20^and2\. 
entered  into  between  the  contending:  parties,  according  4  V^^^^^  ^°f 

®  ^  '         ^         ^  the  committal  of 

to  the  terms  of  which,  two  distinct  firms  of  solicitors  a  penoa  for 

publishing  io- 

were  to  act  jointly  as  solicitors  to  the  fiat,  subject  to  an  sultiDgobserva- 

tioDS  OD  the 

agreement  as  to  the  mode  in  which  the  business  relating  Court  of  Re- 
to  the  fiat  was  to  be  divided  between  the  two  firms  as  to  parties  eogaged 
the  emoluments,  and  otherwise.     In  February  1843,  the  fore\t,wiihrefer- 
biUs  of  costs  having  been  taxed  by  the  Commissioner,  ?°J^^^  P"^*^" 
a  petition  for  retaxation  was  presented  by  Mr.  Glaister,  ®'"*'  bankrupt- 

^  *  •'  '  cy,  IS  properly 

one  of  the  assignees ;   and  upon  this  petition,  and  a  entitled  in  the 
motion  on  behalf  of  Mr.  Lamberty  Mr.   Glaister^sCa)  bankruptcy. 

'       The  Court  of 

co-assignee,  an  Order  was  made  for  retaxation,  and  for  the  Review  has 

jurisdiction  to 

examination  of  the  solicitors  before  the  Commissioner,  commit  for  such 
On  the  11th  December  1843,  the  matter  was  again  a  contemptl^and 
brought  before  the  Court,  upon  a  petition  for  further  "Ser'forcom^ 
directions;  and  on  December  21st  1843  an  order  was  ^auiTJh?'' 
made.  After  the  minutes  of  the  Order  had  been  given  S'^nVma™b" 
out,  and  before  they  were  finally  settled,  or  the  Order  fuchoider  direct 

*^  ^  the  person  com- 

mitted to  pay  all 
(a)  See  Ex  paru  GlaisUr,  ante,  p.  263.  petitioner's 

costs,  charges, 
and  eipenses. 
The  publication  of  the  observations  respecting  the  petitioners  in  such  a  case  was  held  to 
^»  of  Itself,  a  contempt  of  Court,  and  the  Court  refused  to  discharge  the  person  committed, 
antil  he  apologized,  as  well  with  regard  to  the  petitioners,  as  with  regard  to  the  Court  itself. 
Held  also,  that  an  offer  to  prove  ue  truth  of  the  observations,  if  the  petitioners  would  pro- 
ceed upon  them  as  a  libel,  was  an  aggravation  of  the  contempt 

^A  petition  on  which  judgment  has  been  finally  pronounced,  but  on  which  the  Order  has  not 
Deen  drawn  up,  held  a  pending  proceeding,  for  the  purpose  of  rendering  the  publication  a 
f^i|temp|t  of  Court,  even  if  the  actual  pendency  of  a  proceeding  is  requisite  to  give  the  Court 
jurisdiction  to  commit ;  but  temble  that  such  pendency  is  not  requisite. 

A  compromise  of  a  contest  for  the  choice  of  assi^ees,  by  which  the  business  of  the  baok- 
niptcy  was  divided  between  two  distinct  firms  of  solicitors,  who  weic  to  be  jointly  appointed 
*oliciton  to  the  fiat,  strongly  disapproved  of  by  the  Court. 
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1844.        drawn  up,  Mr.  Van  Sandau,  one  of  the  solicitors  to  the 
Ex  parte      ^*'  caused  to  be  printed  a  paper  endorsed  as  follows : — 
and^aMther         "  ^  "^^^^  Martin,  a  bankrupt,  Ex  parte  WiUiam 

Mungo  Glaister. 

^*  A  statement  of  extraordinary  frauds  practised  in  this 
bankruptcy,  showing  how  such  frauds  are  now  facili- 
tated and  encouraged,  and  how  they  might  be  prevented. 
By  A.  Van  Sandau,  attorney  at  law.  London :  printed 
by  Houghton  &  Co.,  30,  Poultry." 

It  appeared  that  a  copy  of  this  pamphlet  was  handed 
by  Mr.  Van  Sandau  to  the  registrar,  in  the  presence  of 
Mr.  Turner,  at  a  meeting  at  the  registrar's  oflSce  to  settle 
the  minutes,  that  another  copy  was  handed  by  him  to  a 
solicitor  who  happened  to  be  in  the  office  at  the  time, 
and  that  afterwards  Mr.  Van  Sandau,  at  a  hearing  of  the 
former  petition  upon  the  minutes  in  the  Court  of  Review, 
handed  in  Court  copies  of  the  pamphlet  to  various 
persons  who  were  attending  there.  Copies  had  also 
been  sent  by  Mr.  Van  Sandau*8  direction  to  the  Com- 
missioners, deputy-registrars  official  assignees,  and 
messengers  of  the  Court  of  Bankruptcy.  The  circula- 
tion of  this  pamphlet  was  the  contempt  which  formed 
the  subject  of  the  present  petition ;  the  passages  prin- 
cipally insisted  upon  being  the  following : — 

''  A  thort  Statement  of  Frauds,  by  wkich  the  Public  are  robbed  under 
Fiats  in  Bankruptcy,  and  by  which  the  Profession  of  the  Law  tf 
brought  into  disrepute. 

''  Re  John  Martin,  a  Bankrupt,  Ex  parte  William  Mungo 

Glaister. 
''  In  the  conviction  that  much  public  good  may  result  from  the  pub- 
lication of  the  following  statement,  and  that  it  cannot  fail  to  interest 
the  mercantile  community,  whilst  the  writer  is  certain  that  all  the 
respectable  practitioners  of  the  law  will  rejoice  in  the  exposure  of 
those  abuses  by  which  their  profession  is  brought  into  bad  odour,  the 
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writer,  offers  this  short  statement  to  the  public,  pledging  liis  honour         1844. 
and  character  for  the  truth  of  every  word  of  it ;  and  he  is  the  moiie         '^^v^i' 
strongly  Induced  to  give  publicity  to  the  matter,  inasmuch  as  by  the        jji*  P*' 
recent  decision  of  the  Court  of.  Review  therein  (fVom  which  decitton     and  another, 
there  is  unfortunately  no  appeal)  he  cannot  but  feel  that  a  veil  has 
been  cast  over  detected  fraud  and  peijury,  and  that  solicitors  who  are 
disposed  (regardless  of  their  pecuniary  interests)  to  elevate  their  pro- 
fesBAon  by  exposing  gross  frauds,  and  by  pointing  out  to  the  attention 
of  the  Court,  with  the  view  to  their  removal,  the  existing  facilities 
which  are  afibrded  to  the  dishonest  practitioners  of  the  law,  are  de- 
terred froni^  pursuing  such  objects. 

**  Mr.  Cummng,  who  is  now  the  writer's  partner,  when  carrying  on 
business  on  his  sole  account,  (being  retained  by  many  creditors  of 
John  Marliut  whose  debts  amounted  to  5000/.  and  upward^)  con- 
sented to  become  the  joint  solicitor,  under  the  fiat  against  Martitiy 
rather  than  contest  for  the  exclusive  solicitorship  with  Turner  and 
Hensman,  Mr.  Glaister,  the  client  of  Turner  and  Uenstnan,  and  Mr. 
Lamberty  the  client  of  Mr.  Cumming,  were  chosen  the  assignees,  and 
thenceforward  Turner  and  Henstnan  acted  as  the  more  ostensible 
solicitors  imder  the  fiat ;  but  the  business  to  be  done  under  it  was 
divided,  Turner  and  Hensman  taking  the  conduct  of  three  cases  of 
fraudulent  preference,  or  of  that  nature,  (which  they  selected,)  leaving 
three  other  similar  cases  to  the  management  of  Mr.  Cummingj  and 
each  solicitor  conducted  his  own  cases  without  assistance  from  the 
other.  Cumming,  or  Van  Sandau  and  Cummingj  after  their  partner- 
ship, conducted  the  three  last-mentioned  cases,  so  that,  at  the  cost  of 
not  more  than  115/.  to  the  bankrupt's  estate,  they  obtained  for  the 
estate,  in  three  distinct  matters,  the  sum  of  644/.  14s.,  and  the  aban- 
donment of  a  claim  against  the  estate,  amounting  to  500/.  and 
upwards,  whilst  Turner  and  Henaman  conducted  their  three  cases,  so 
that  they  recovered  in  one  case  312/.,  at  the  cost  in  tliat  case  alone  of 
not  less  than  469/.  16s.  9d.,  constituted  as  is  hereinafter  stated ;  had  a 
verdict  against  the  assignees  in  another  case,  in  which  the  claim  was 
208/.,  or  thereabouts,  obtaining  out  of  the  estate,  for  the  costs  of  their 
unsuccessful  proceedings  in  that  case,  no  less  than  402/.  55.  3d. ;  and 
got  for  the  costs  of  anotlier  action  for  50/.,  which  was  never  taken  to 
trial,  no  less  than  91/.  12s.  6d." 

After  setting  forth  some  statements  witli  reference  to  alleged  over- 
chaiges  in  Messrs.  Turner  and  Hentman'i  portion  of  the  business, 
and  with  reference  to  the  proceedings  on  the  original  taxation,  the 
paper  proceeded  as  follows : — "  Subsequently,  on  the  lOth  February, 
Messrs.  Ikimer  and  Hensman,  by  their  then  friend  Mr.  Glaister,  pre- 

VOL.  in.  N  N 
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1844.         sented  his  petition,  praying  the  retaxation  of  the  Mil  of  costs,  therein 

^"*^^^         treated  as  the  bill  of  Messrs.  Turner  and  Hensman^  and  Mr.  Cumming; 

Ex  parte        ^^ ^  thereby,  under  the  mask  of  a  rctaxation,  sought  to  hide  the 

and  another,     obliquities  whicli  the  writer  has  herein  shortly  stated,  and  which  he 

had  declared  his  intention  of  laying  before  the  Court  of  Review :  the 

writer  then,  and  in  order  to  bring  the  matter  fairly  and  fully  under  die 

attention  of  that  Court,  and  also  to  punish  the  guilty,  and  to  effect  the 

reform  which  will  be  presently  suggested,  told  the  tale  in  affidavit,  and 

made  a  motion  in  the  Court  of  Review,  to  be  heard  at  the  same  time 

as  Glaister's  or  Turner  and  Hentman's  petition,  that  Tkamer  and 

Hentman  might  answer  those  affidavits,  seeking  full  investigation,  and 

the  removal,  if  necessary,  of  Mr.  Glaister,  who  had  allowed  himsdf 

to  be  made  their  catVpaw,  from  the  assigneeship. 

"  The  bills  of  costs  were  then  as  a  matter  of  course  ordered  to  be 
retaxed,  and  they  were  retazed  under  the  writer's  superintendence,  and 
were,  upon  that  retazation,  reduced  by  the  large  sum  of  445/.  17s.  5dL, 
of  which  about  240/.  consisted  of  Turner  and  Hensman'S  falsely 
alleged  disbursements,  and  the  residue  principally  of  TVirner  and 
Hemman*8  charges  for  falsely  alleged  attendances,  and  for  pretended 
briefs,  cases,  &c. 

''  Sucb,  then,  being  the  admitted  or  undisputed  facts  of  the  case, 
what  IB  the  justification  or  excuse  of  Messrs.  Turner  and  HenjiRiifi? 
Their  ezcuse  is  (and  it  has  satisfied  Sir  Knight  Bruce)  that  TWner 
and  Hensma7i*8  clerk,  Charlet  King,  robbed  and  peijured  himself  for 
their  benefit,  keeping  them  in  ignorance  of  the  benefits  which  they 
derived  at  his  hands ;  but  why  he  so  did.  Turner  and  Hensman  have 
sworn  they  do  not  know ! 

"  On  the  subjects  of  these  frauds,  it  is  not  now  necessary  to  say 
more;  but  to  develope,  in  a  few  words,  how  it  happens  that  such 
fhiuds  can  be  effected,  and  to  point  out  the  reform  which  the  writer 
has  sought  to  bring  about,  the  foUowiug  short  statement  will  suffice  :— 
It  so  happens  that,  till  lately,  the  costs  in  bankruptcy  were  taxed  by 
the  deputy  registrars  attached  to  the  respective  Courts  of  the  sevenl 
Commissioners,  and  undue  amounts  were  occasionally,  from  careless- 
ness, allowed  by  them ;  but  now  the  general  costs  in  bankruptcy  are 
vigilantly  taxed  by  Mr.  Richardson,  the  able  tazing  master  of  the 
Court  of  Bankruptcy,  and  he  requires  all  which  comes  under  his  notice 
to  be  duly  vouched.  But  the  common  law  bills  in  bankruptcy  were 
and  still  are  referred  to  the  masters  of  the  common  law  courts,  who, 
taxing  between  the  attorney  and  the  estate,  use  no  vigilance,  hardly  re- 
quire any  voucher,  take  the  word  of  the  attorney  or  the  attorney's  clerk 
who  attend  them  for  alleged  payments;  and  consequently,  whilst  the 
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lumest  attorney  cmly  duurges  and  gets  hit  due,  the  knayei  who  will  1644^ 
speak  iUsely  and  rob,  may  get,  as  in  the  case  under  consideration,  for  ^•^s'^ 
all^^  disbursements,  amounts  allowed  which  have  never  been  paid.  £'  ^^ 
Now  the  writer,  in  common  wi&  every  honest  attorney,  deprecates  and  another, 
that  practice;  and  he,  consequently,  in  the  name  of  the  respectable- 
body  of  solicitors,  sought  to  induce  Sir  Knight  Bruce  to  correct  that 
practice,  but  that  learned  judge  professes  to  believe  the  unsupported 
oath  of  Messrs.  TStmer  and  Hensaumy  that  they  were  entirely  ignorant 
of  their  clerk's  dishonesty,  although  it  was  in  efibct  distinctly  sworn, 
and  was  uncontradicted,  that  they  had  pocketed  all  the  booty  obtained 
by  the  instrumentality  of  their  clerk,  Charles  King,  (save  that  they 
had  paid,  under  the  circumstances,  to  Mr,  Cumming,  or  to  Van  Sandau 
and  Cununing,  one  moiety  of  the  apparent  net  profits,  which  they  were 
always  willing  and  offered  to  refund  under  the  direction  of  the  Court,) 
treated  the  matter  as  an  immaterial  one,  and,  after  it  was  part  heard, 
declared  it  was  of  such  little  importance  that  it  mattered  not  if  the 
case  was  then  heard,  or  if  it  were  heard  that  day  twelve  months ;  and 
has,  without  suggesting  any  remedy  for  the  palpable  abuse  shown  in 
dds  case,  contented  himself  with  saying  that  it  was  the  duty  of  the 
taxing  master  to  stand  between  the  solicitor  and  the  estate,  and  by 
declaring  that  in  his  judgment  Messrs.  Turner  and  Hentman*s  profes- 
flional  honour  was  unimpeached,  and  that  they  were  only  reproachahle 
with  great  carelessness,  ordering  them  to  pay  the  costs  of  Mr.  OUiiiieT'g 
petition  and  of  the  retaxatiou,  ^ving  to  Mr.  Glaister,  who  had  so 
kindly  lent  his  name  as  the  petitioner  for  Messrs.  Turner  and  Hent- 
maCt  puiposes,  the  costs  of  the  motion  by  which  the  frauds  were  ex- 
posed as  against  the  writer's  client,  leaving  the  writer's  client  or  the  writer 
who  had  exposed  the  frauds,  and  had  thus  been  the  means  of  bringing 
back  the  plunder  into  the  estate,  out  of  his  own  pocket  to  pay  the 
costs  of  his  proceedings,  by  which  alone  the  frauds  had  been  exposed : 
the  judge  of  the  Court  of  Review  stating,  it  is  presumed,  as  the  reason 
for  thus  punishing  him,  that  the  writer  had  not  proceeded  in  the  most 
economical  way,  and  perhaps  not  quite  regularly,  but  in  what  respect 
he  was  irregular  the  judge  did  not  condescend  to  point  out. 

"  As  it  is  not  the  writer's  intention  to  extend  this  statement,  he  will 
not  enUu-ge  for  his  own  justification,  but  will  content  himself  with  saying, 
that  he  believes  he  was  not  guilty  of  any  unnecessary  prolixity,  and  that 
all  which  he  had  stated  in  his  affidavits  was  necessary  for  the  develop- 
ment of  the  truth ;  for  showing  that  he  had  neither  proceeded  hastily, 
nor  with  bad  feeling  or  taste  in  the  matter;  and  that  if  he  did  not 
proceed  economically,  no  costs  which  he  could  possibly  have  got  allowed 
to  hun  could  possibly  have  repaid  him  for  the  time  and  the  labour 
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1844.         which  he  was  obliged  to  bestow  in  the  performance  of  the  unpleasant 

^^^^^^         duty  he  had  taken  on  himself,  or  for  the  annoyance  to  which  he  was 

Turner        exposed.     Tlie  writer,  therefore,  has  been  punished  for  his  diimterest- 

and  another,     edness,  whilst  Messrs.  Turner  and  Haumtm  have  been  white-waabed 

in  the  Court  of  Review,  the  detected  and  admitted  frauds  being  put 

off  on  their  scapegoat,  Charles  Kingy  by  whose  perjury  and  instzu- 

mentality  Messrs.  Turner  and  Hentman  were  so  materially  enriched; 

and  even  that  scapegoat  has  been  allowed  to  remain  unpunished,  and, 

it  may  be  said,  almost  uncensured  by  the  Court  of  Review,  which  has 

acquitted  Messrs.  Turner  and  Uemntaa  of  every  thing  but  ^  great 

carelessness  ;*  that  is,  of  a  carelessness  by  which,  to  use  the  language 

of  Mr.  GiaUter's  petition,  they  profited  so  latgely  '  by  inadvertence  or 

otherwise.' 

"  The  writer  will  now  add,  that  if  he  and  his  partner  had  been  dis- 
posed to  let  the  matter  pass  without  scrutiny,  they  would  have  been 
left  in  the  enjoyment  of  the  111/.  19f.,  their  proportion  of  the  apparent 
net  profits,  consequent  on  Turner  and  Uensman'i  improper  chax^ges  fiir 
pretended  attendances,  briefs  and  cases,  of  which  they  have  voluntarily 
taken  on  themselves  the  repayment.  Messrs.  TVcmer  and  Hentman 
would  have  retained  the  334/.,  or  thereabouts,  which  they  liave  been, 
or  will  be,  obliged  to  refund,  and  the  writer  would  have  saved  himaelf 
an  infinity  of  trouble,  and  have  incurred  no  expense  of  time,  labour, 
or  money,  whereas  by  his  interference,  induced  by  hatred  of  fraud, 
and  a  desire  to  relieve  himself  and  partner  from  the  suppontion  that 
they  would  knowingly  participate  in  undue  plunder,  their  client,  Mr. 
Lambertf  or  they,  will  be  heavily  mulct  of  costs,  which  Sir  Knigki 
Bruce  took  especial  care  to  order  should  not  be  paid  out  of  the  bank- 
rupt's estate. 

"  Of  the  judgment,  it  is  unnecessary  to  write  further  than  that  it 
was  an  elaborate  production,  wholly  besides  the  merits  of  the  case, 
free  from  all  allusions  to  the  facts  or  statements  in  the  affidavits^  which 
it  IB  but  charity  to  suppose  were  never  referred  to  by  the  judge ;  free 
from  all  denunciation  against  fraud ;  and  that  the  only  object  of  it 
seems  to  have  been,  to  deter  solicitors  from  every  attempt  to  expose 
and  correct  abuses  in  bankruptcies ;  that  the  draft  of  it,  which  denoted 
the  labour  of  the  judge  in  its  concoction,  was  delivered  to  the  regiatnr, 
under  the  most  solemn  injunction,  that  it  should  not  be  shown  to  any* 
body,  '  lest  it  should  expose  the  working  of  the  mind  of  the  judge.' 
But  of  the  Order,  it  may  be  predicated  that,  when  drawn  up,  it  wiH 
prove  a  chaotic  jumble,  productive  of  furtlier  litigation,  expense  and 
annoyance,  and  an  efiectual  preventive  against  disinterestedness  at 
least  in  bankruptcy  on  the  part  of  honest  solicitors ;  aud  such  are  the 


and  another. 
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advantages  resultiDg  from  a  Court,  from  \rhich,  it  may  be  said,  there         1844f. 
is  no  appeal."  v^v^^^ 

El  parte 

The  prayer  of  the  present  petition  was,  that  Mr.  Van  '^^*'*f * 
Sandau  might  immediately  stand  committed  to  the 
Queen's  Prison  for  contempt,  and  that  a  warrant  might 
issue  for  that  purpose,  and  that  he  might  pay  the  peti« 
tioner's  costs,  charges,  and  expenses  of  the  present 
application  and  incident  thereto,  and  might  be  removed 
from  off  the  roll  of  the  attornics  or  solicitors  of  the 
Court  of  Bankruptcy. 

The  petition  was  supported  by  an  affidavit,  and  in 
opposition  to  it  an  affidavit  was  made  by  Mr.  Van  Sandau^ 
in  which  he  stated,  that,  feeling  deeply  aggrieved  by  the 
Order  made  in  Ex  parte  GlaisteVj  on  tlie  21st  December 
last,  and  feeling  that  he  and  his  partner  were  thereby 
not  only  exposed  to  great  pecuniary  loss,  but  likewise  to 
injury,  in  the  estimation  of  their  clients  and  of  the 
public ;  and  conscientiously  believing,  as  he  still  believed, 
that  the  efiect  of  the  judgment  would  be  to  deter  solicitors 
from  taking  proper  measures  for  the  exposure  of  those 
frauds  that  might  come  under  their  attention,  and  that 
the  interests  of  the  mercantile  community  were  thereby 
exposed  to  great  detriment,  the  deponent  did,  on  the 
morning  of  the  ^nd  of  December,  immediately  after 
reading  the  report  of  the  judgment  in  the  Times  news- 
paper, write  the  substance  of  the  printed  paper  annexed 
to  the  petition  in  this  matter,  in  the  shape  of  a  letter  to 
the  editor  of  the  Times  newspaper,  and  then,  so  soon  as 
be  could  get  the  same  copied,  sent  such  letter  to  ttie 
Times  newspaper  office,  with  the  extract  of  the  affidavit 
of  Richard  Cumming^  showing  the  results  of  retaxation 
of  the  costs  therein  mentioned,  as  the  same  bore  on  the 
charges  of  himself  and  Turner  and  Hensman  respec-* 
tively ;  and  then  offered,  if  requiredi  to  send  to  the  said 
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1844.  editor  an  entire  brief  of  all  the  affidavits  in  the  matter. 
Ex  Dtrte  T^^^^  subsequently,  on  the  morning  of  the  30th  day  of 
od  ano^.  December,  the  deponent  received  back  his  papers  with  a 
note  from  the  editor  of  the  Times  newspaper  politely 
declining  to  take  up  the  matter ;  and  that  thereupon  the 
deponent,  whilst  still  smarting  under  the  Order,  imme- 
diately altered  his  letter  to  the  editor  into  the  shape  of 
a  statement  for  publication,  and  immediately,  and  on  the 
morning  of  the  same  day,  gave  it  to  be  printed,  and 
afterwards  gratuitously  distributed  a  considerable  number 
of  the  printed  statements,  and  that  in  so  doing  the  depo- 
nent sought  to  set  himself  and  his  partner  right  in  the 
estimation  of  their  clients  and  the  public,  and  by  exposing 
to  induce  some  general  rule  preventive  of  like  frauds  as 
those  which  the  deponent  had  brought  to  light  and  ex- 
posed. That  by  his  publication  the  deponent  in  truth 
courted,  so  far  as  Messrs.  7\tmer  and  Hengman  were  con- 
cerned, the  opportunity  of  proving  its  truth  by  daring  them 
to  bring  an  action,  or  to  prosecute  the  deponent  for  libel ; 
but  the  deponent  most  solemnly  and  positively  stated 
that  he  did  not  distribute  the  paper  with  the  view  thereby 
to  vilify  and  bring  into  contempt  the  Court,  or  the  pro- 
ceedings thereof.  The  deponent  positively  denied  that 
such  printed  statement  contains  any  false,  scandalous, 
and  defamatory  matter  of  or  concerning  the  Court,  and 
the  proceedings,  order,  and  judgment  of  the  Court,  or 
concerning  Messrs.  Turner  and  Hensman;  but  on  the 
contrary,  he  said  that  every  word  in  the  printed  state- 
ment,  and  particularly  every  word  thereof,  so  fer  as  they 
related  to  Turner  and  Hensman,  was  true  and  just,  but 
that)  the  deponent's  attention  having  been  called  thereto, 
he  believed  he  might  have  used  certain  ill  selected  and 
unmeasured  words  and  expressions  which  might  appear 
to  impute  a  corrupt  motive  to  the  Chief  Judge ;  never- 


ind  mother. 
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tbeless  the  deponent  did  not  intend  to  impute,  and  that  he  1844. 
did  not  and  could  not  imagine  that  the  said  Chief  Judge  ^"^^ 
had  or  was  actuated  by  any  corrupt  motive  whatever,  1"^*'™ 
but  only  meant  and  intended  to  criticise  and  point  out 
what  deponent  verily  believed  to  be  the  injurious  ten- 
dency of  the  judgment. 

The  affidavit  proceeded  to  state  that  the  deponent 
bad  written  and  sent  to  the  Chief  Judge  the  following 
letter : — 

"  To  the  Right  Honourable  Sir  J.  L.  Knight  Bruce. 
«  Sir, 
"  I  did  not  eariier  communicate  to  your  Honour  the  indosed  printed 
paper,  because,  although  I  felt  convinced  it  would  reach  your  hands,  I 
thought  if  I  communicated  it  to  you  I  might  be  considered  guilty  of 
an  act  of  indecency  towards  you,  but  I  now  venture  to  call  your  atten- 
tion to  it,  because  I  am  told  some  of  the  expressions  used  by  me  might 
warrant  a  misapprehension.  Whilst  smarting  under  your  Honour's 
judgment,  *  In  re  Martin  Ex  parte  Glaister,*  I  wrote  and  sent  to  the 
press  the  inclosed,  which  I  have  since  circulated,  courting,  so  far  as 
Tkimer  and  Hemman  are  concerned,  the  opportunity  of  proving  its 
truth,  by  daring  them  to  bring  an  action  against  or  to  prosecute  me  for 
libel,  or  in  the  alternative  obliging  them  to  admit  (by  leaving  unchal- 
lenged) its  truth.  At  the  same  time  I  ventured  boldly  to  criticise  the 
judgment  I  have  recently  had  occasion  to  instruct  Mr.  Bagthatoe  to 
wpeek  to  the  minutes,  and  being  apprehensive  that  upon  that  occasion 
opportunity  would  be  taken  to  call  your  Hononr*s  attention  to  my  pub- 
lication, I  deemed  it  proper  to  hand  to  that  learned  gentleman  a  copy 
of  the  inclosed,  instructing  him  to  state,  if  allusion  were  made  to  it, 
that  I  was  wilfing,  if  sued  for  an  alleged  libel,  to  plead  truth  as  my 
juftification.  Mr.  Bagthawe  has  however  pointed  out  that  some  of 
tiie  expressions  by  which  I  criticised  your  Honour's  judgment  might 
be  construed  to  be  a  contempt  of  your  Court,  and  to  impute  to  your 
Honour  corrupt  motives ;  and  I  consequently,  as  nothing  was  more 
foreign  from  my  mind  than  to  impugn  your  motives  or  to  be  guilty  of 
contempt  of  Court,  deem  it  proper  to  disclaim  most  solemnly  any  such 
intention,  ofEering,  if  you  desire  it,  in  any  way  to  publish  such  disclaimer. 
I  would  indeed  have  published  a  second  edition  of  the  inclosed,  with  a 
note  stating  that  my  attention  had  been  called  to  the  passages  referred 
to,  and  declaring  that  I  only  intended  to  express  my  notion  of  the 
effect  of  dM  judgment,  and  not  to  impute  to  you  motives  which  could 
not  possibly  imn  aetnated  you,  did  I  not  thmk  that  audi  a  sepudiation 
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1844.         might  appear  to  be  an  acknowledgment  that  I  had  the  object,  which 
V^v^         I  solemnly  disavow,  and  be  in  itself  more  offensive  to  your  Honour 

Ex  parte        ^i^^  ^j^^^  j  jj^  already  published. 
Turner  '  ^ 

and  another.  ''  I  have  the  honour,  &c. 

«  A.  Van  StmdauJ' 
<<27,  King-street,  Cheapside,  18th  January  1844." 

Mr.  Swanston,  Mr.  Thesiger^  Mr.  James  JRusseU,  and 
Mr.  Simon,  in  support  of  the  petition.  There  can  be  no 
doubt  either  that  the  respondent  has  been  guilty  of  a 
high  contempt  of  the  Court,  or  that  this  Court  has  the 
power  to  commit  for  such  a  contempt.  In  Wyait^s 
Practical  Register  (a),  contempt  is  thus  defined,  "  a  con- 
tempt is  a  disobedience  to  the  Court,  or  an  opposing  or 
despising  the  authority,  justice,  or  dignity  thereof." 
*'  Sometimes  it  arises  by  one  or  more  there  opposing  or 
disturbing  the  execution  or  service  of  the  process  of  the 
Court,  or  using  force  to  the  party  that  serves  it ;  some- 
times by  using  words  importing  scorn,  reproach,  or 
diminution  of  the  Court,  its  process,  orders,  officers  or 
ministers  upon  executing  or  serving  such  process  or 
orders."  So  in  Ftner'5  Abridgement  {Jb),  contempt  is 
described  as  "  a  disobedience  to  the  Court,  or  a  despising 
the  authority,  justice  or  dignity  thereof."  In  Pool  v. 
Sacheveral  (c),  a  person  was  committed  for  contempt  who 
had  published  an  advertisement,  offering  a  reward  to  any 
person  who  should  legally  prove  a  certain  alleged  marriage 
to  have  taken  place.  In  the  matter  ofReidid),  Lord  Hard-' 
wiche  says^  "  There  are  three  different  sorts  of  contempt, 
one  kind  of  contempt  is  scandalizing  the  Court  itself. 
There  may  be  likewise  a  contempt  of  this  Court  in  abusing 
parties  who  are  concerned  in  causes  here.  There  may 
be  also  a  contempt  of  this  Court  in  prejudicing  mankind 

(a)  p.  183.  (c)  1  P.  Wms.  676. 

(6)  Xllle  Contenpt,  A.  (<i)  %  Atk.  469 


CASES  IN  BANKRUPTCY.  685 

against  persons  before  their  cause  is  heard.      There        1^44. 


cannot  be  anything  of  greater  consequence  than  to  keep  £x  parte 
the  streams  of  justice  clear  and  pure,  that  parties  may  ^xA  another, 
proceed  with  safety  both  to  themselves  and  their  cha- 
racters.*' The  respondent  in  this  case  falls  within  the 
two  former  of  the  descriptions  given  by  Lord  Hardwicke. 
The  attack  contained  in  this  pamphlet  is  not  merely 
general,  but  so  contrived  that  it  would  if  successful 
neutralize  the  order  which  the  Court  has  pronounced. 
In  Ex  parte  Jones  (a),  the  committee  of  a  lunatic  had 
published  a  pamphlet  reflecting  on  the  conduct  of  thp 
petitioners  and  others,  acting  in  the  management  of  the 
lunatic's  affairs  under  the  orders  of  the  Court.  Lord 
Erskine  said,  '^  It  never  has  been  or  can  be  denied,  that 
a  publication,  not  only  with  an  obvious  tendency,  but 
with  the  design  to  obstruct  the  course  of  justice,  is  a  very 
high  contempt.  Lord  Hardwicke  considered  persons 
concerned  in  the  business  of  the  Court  as  being  under 
the  protection  of  the  Court,  and  not  to  be  driven  to 
other  remedies  against  libels  upon  them  in  that  respect." 
And  the  committee  and  his  wife,  who  had  avowed  the 
authorship  of  the  pamphlet,  as  well  as  the  printer,  were 
all  ordered  to  be  committed  to  the  Fleet. 

Nor  can  there  be  any  doubt  as  to  the  authority  of  this 
Court  to  commit,  even  independently  of  the  recent  act, 
5  &  6  Vict,  c.  1S2.  s.  66.,  (which  is  however  conclusive 
upon  the  point).  In  the  case  of  Miller  v.  Knox{b),  before 
the  House  of  Lords,  Baron  Parke  says,  "  The  power 
which  Courts  have  of  vindicating  their  own  authority  by 
punishing  contempt  committed  in  or  out  of  Court  is 
coeval  with  the  common  law,  and  stands  upon  imme- 
morial usage,  for  which  I  would  refer  to   The  King  v. 

(a)  13  Ves.  237.  (6)  4  Bisg.  N.  C.  614. 
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1844.  Alm(m{a).  And  in  the  same  case  Justice  Littledak 
Ex  parte  ^n^i'^'y  agreed  that  if  a  contempt  of  Court  were  coqh 
TuRNBR      mitted.  the  power  to  commit  for  contempt  was  coeval 

and  another.  '  r  r 

with  the  foundation  of  our  courts  of  justice,  and  necessary 
to  gi?e  efiect  and  respect  to  their  proceedings.  The 
opinion  of  C.  J.  Wiltnot,  referred  to  by  Mr«  Baron  Parke, 
was  a  written  judgment,  though  not  delivered  in  Court, 
(the  matter  having  been  dropped) ;  it  was  prepared,  after 
argument,  on  a  rule  to  show  cause  why  an  attachment 
for  contempt  should  not  issue  against  one  Abnan,  for 
publishing  a  pamphlet  attacking  Lord  Mansfield  in 
respect  of  a  judicial  act  done  by  him  at  his  private  house. 
Lord  C.  J.  Wilmot  says  (ft),  '^  It  has  been  argued  that  the 
mode  of  proceeding  by  attachment  is  an  invasion  upon 
the  ancient  simplicity  of  the  law,  that  it  took  its  rise 
from  the  statute  of  Westminster,  c.  2,  and  Gilberfs 
Histcry  of  the  Practice  of  the  Court  of  Common  Pleas 
is  cited  to  prove  that  position.  And  it  is  said  that  act 
only  applies  to  persons  resisting  process,  and  that  though 
this  mode  of  proceeding  is  very  proper  to  remove 
obstructions  to  the  execution  of  process,  or  to  any  con- 
tumelious treatment  of  it,  or  to  any  contempt  of  the 
authority  of  the  Court,  yet  that  papers  reflecting  merely 
on  the  qualities  of  the  judges  themselves  are  not  the 
proper  objects  of  an  attachment."  Lord  Chief  Justice 
Wilmot  goes  on  to  express  his  dissent  from  this  doctrine, 
and  adds,  ''  when  the  nature  of  the  offence  of  libelling 
judges  for  what  they  do  In  their  judicial  capacity,  either 
in  Court  or  out  of  Court,  comes  to  be  considered,  it  does, 
in  my  opinion,  become  more  proper  for  an  attachment 
than  any  other  case  whatever." 

The  petition  has  been  presented  in  this  case  by  parties 
to  the  proceedings  out  of  which  the  contempt  arose, 

(a)  Wilmot's  Opinions,  243.  (b)  Ibid.  253. 
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in  consequence  of  what  was  said  by  Lord  Cottenkam       1844. 
in  Mr.  Lechmere  Charlton's  case.     His  Lordship  then^       ^^  ^^ 
before  taking  any  measures  of  himself  in  the  matter,  sent    ^^l^^^ 
to  the  parties  copies  of  the  letters  which  constituted  the 
Gontempti  in  order  that  those  parties  might  institute  pro- 
ceedings (a),  if  they  thought  properi  and  it  was  only  on 
their  declining  to  do  so,  that  the  Court  itself  took  steps  to 
punish  the  contempt.    Here  the  parties  thought  that  they 
ought  not  to  shrink  from  bringing  the  matter  before  the 
Court,  being  themseWes  personally  attacked. 

Mr.  Bagshawe,  Mr.  Roltf  and  Mr.  Bcvill,  for  the 
respondent  Mr.  Van  Sandau.  In  the  first  place  this 
petition  is  improperly  intituled  ^^  In  the  matter  of 
Martin.'*  It  has  nothing  to  do  with  the  bankruptcy, 
but  relates  solely  to  the  personal  conduct  of  the  respon- 
dent. It  should  have  been  intituled  '^  In  the  matter  of 
Andrew  Van  Sandau"  and,  as  in  proceedings  for  con- 
tempt it  is  necessary  that  every  step  should  be  regular, 
this  alone  is  fatal  to  the  petition.  But,  in  the  next  place, 
granting  that  a  contempt  has  been  committed,  if  it  were 
unexplained,  still  the  respondent  has  given  by  his  affi- 
davit such  an  explanation  as  amounts  to  a  sufficient 
apology.  He  has  sworn,  and  it  is  uncontradicted,  and 
must  be  assumed  to  be  true,  that  if  any  of  the  expres- 
sions used  in  the  pamphlet  may  be  construed  in  a  sense 
disrespectful  to  the  Court,  they  were  not  employed,  nor 
did  the  mind  of  the  writer  go  along  with  them,  in  that 
sense.  There  is  no  instance  of  a  party  being  punished 
for  contempt  after  withdrawing  the  expression  which 
was  supposed  to  constitute  the  contempt.  Mr.  Lechmere 
Charlton  (a)  was  liberated  on  making  a  less  satisfactory 
apology  than  is  contained  in  the  affidavit  now  before  the 
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1844'.  Court  Besides,  if  the  contempt  had  existed,  and  were 
EjT  parte  "^^  eflectually  purged  by  this  affidavit/ still  it  is  only 
and  another.  Competent  for  the  Court  itself  to  take  notice  of  it,  and  if 
the  Court  do  not  think  it  fit  to  be  noticed,  it  is  not  for 
third  parties  to  interfere,  and  to  make  an  alleged  con- 
tempt of  Court,  which  is  not  a  contempt  of  process,  and 
is  not  alleged  as  afiecting  the  proceedings,  but  only  the 
dignity  of  the  Court  itself,  a  means  of  gratifying  their 
private  vindictive  feelings.  There  are,  however,  strong 
grounds  for  maintaining  that  no  contempt  has  been 
committed.  No  case  or  authority  which  could  be  fol- 
lowed in  these  days  has  settled  that  any  disrespect 
towards  a  Court,  by  which  its  decision  could  not  be 
affected,  or  by  which  justice  is  not  impeded,  is  a  con- 
tempt  for  which  the  Court  would  commit.  Suppose  a 
judge  had  been  guilty  of  misconduct,  could  not  a  person 
state  and  complain  of  it  when  the  cause  is  over,  without 
being  liable  to  be  committed  for  contempt?  On  the 
contrary,  we  submit  that  when  the  judgment  is  pro- 
nounced, so  that  it  cannot  be  affected  by  any  observa- 
tions respecting  the  matter  in  dispute,  a  party  has  a  right 
to  comment  upon  the  decision  of  the  judge,  to  the  extent 
of  imputing  to  him  personal  corruption.  The  comment 
must  be  an  obstruction  to  the  course  of  justice,  or  it  is 
no  contempt,  so  as  to  furnish  ground  for  committal,  what- 
ever grounds  it  might  furnish  for  proceedings  of  a  regular 
and  Ordinary  character,  if  it  be  false  and  unjustifiable. 
The  power  of  committing  arbitrarily  for  contempt,  with- 
out assigning  any  reason,  is  one,  which  the  spirit  of  the 
laws  of  England  will  not  permit  to  be  extended  beyond 
what  the  necessity  of  the  case  requires ;  it  can  only  exist 
during  the  exercise  of  the  judicial  functions  in  each  par- 
ticular case.  No  decision  which  has  been  cited  carries 
the  jurisdiction  to  any  greater  extent  than  this.    The 
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passages  cited  from  Vtner  and   Wyatt's  Practical  Re*        1B44. 
gister^  if  they  ever  were  law^  are  not  law  now.     Later       £,  _|^ 
authorities  are  all  one  way.     In  -Bap  parte  Janes  {a)f    gaJ^^Ser 
which  has  been  referred  to  on  the  other  side,  proceed* 
ings  were  still  pending,  and  the  judgment  is  expressly 
founded  on  the  obstruction  offered  to  the  course  of 
justice  by  the  publication  tliere.     In  The  King  v.  Cle- 
meat  (b)^  where  a  fine  had  been  imposed  upon  the  defend- 
ant  for  publishing  the  trial  of  Thistlewood  during  its 
progress,  the  Court  proceeded  entirely  on  the  fact«  that 
the  act  had  been  committed  pending  the  proceedings, 
and  was  an  obstruction  to  justice,  and  did  not  attempt  to 
put  the  jurisdiction  on  any  higher  grounds     Roach  v. 
Garvan{c)  must  be  misreported,  for  the  propositions 
there  ascribed  to  Lord  Hardwicke  were  altogether  irre- 
levant and  unnecessary  as  regarded  the  case  before  the 
Court,  and  it  is  clear  that  no  principles  so  subversive  of 
freedom  are  law  in  this  country.     The  existing  law  as 
to  contempts  was  much  discussed  in  the  recent  case  of 
Rex  V.  Faulkner  (d),  where  although  the  decision  ulti- 
mately was  founded  on   the  want  of  jurisdiction  of  a 
Commissioner  of  bankruptcy  to  commit  for  contempt, 
yet  the  dicta  of  the  judges  are  very  applicable  to  the 
present  case.     Lord  Abinger  said,  with  reference  to  the 
letter,  which  had  been  sent  to  the  Commissioner  in  that 
case,  ^*  I  can  only  say  that  if  I  received  such  a  letter,  I 
should  not  consider  myself  at  liberty  to  commit  him ;" 
and  Mr.  Baron  Alderson  said  ^*  There  would  be  a  great 
many  committals  if  such  a  course  were  pursued  by  the 
judges."    Lord  Abinger  added,  '^  Do  you  mean  to  say 
that  one  of  the  judges  has  the  power  to  fine  a  man  for 
Bending  him  a  silly  letter,  or  an  impudent  letter  about 

(a)  13  Vm.  237.  (c)  2  Atk. 

(6)  4  B.  &  Aid.  218.  (d)  2  Moot.  &  Ayr.  31 1 . 
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1844.  any  matter  which  he  has  decided?  I  can  only  say,  I 
Ex >aiie  should  be  very  much  afraid  of  exercising  it.*'  Yet  the 
uS^olher.  9'^®*li^">  ^^  P"^  ^Y  ^<>^^  Ahinger  as  being  clear^  is,  in  sub- 
stance, that  on  which  your  Honour  has  now  to  decide.  In 
the  most  recent  case  which  has  been  referred  to,  that  of 
Mr.  Lechmere  Charlton^  Lord  Cottenham  says  (a), ''  The 
power  of  committal  is  given  to  Courts  of  justice,  for  die 
purpose  of  securing  the  better  and  more  secure  administra- 
tion of  justice.  Every  writing,  letter  or  publication  which 
has  for  its  object  to  divert  the  course  of  justice  is  a  contempt 
of  the  Court.  It  is  for  that  reason  that  publications  of 
proceedings  which  have  already  taken  place^  when  made 
with  a  view  of  influencing  the  ultimate  result  of  the  cause, 
have  been  deemed  contempts,"  and  after  going  through 
the  authorities  Lord  Cottenham  thus  summed  them  up, 
''  All  these  authorities  tend  to  the  same  point,  they  show 
that  it  is  immaterial  what  measures  are  adopted,  if  the 
object  is  to  taint  the  source  of  justice,  and  to  obtain  a 
result  of  legal  proceedings  different  from  that  which 
would  follow  in  the  ordinary  course.'*  The  only  autho- 
rity which  has  been  produced  in  opposition  to  these 
principles,  is  that  of  Chief  Justice  Wilmot ;  but  it  must 
be  borne  in  mind,  that  what  has  been  cited  was  never 
pronounced  as  a  judgment,  and  cannot  be  placed  in 
the  scale  against  those  principles,  upon  which  judges 
who  have  had  the  responsibility  of  giving  a  decision, 
which  was  to  be  acted  upon,  have  uniformly  thought  it 
proper  and  safe  to  found  their  jurisdiction.  It  is  re- 
markable  that  during  the  long  period  for  which  Lord 
Eldon  held  the  seals,  he  never  once  exercised  this  juris- 
diction, though  he  doubtless  might  have  often  done  so, 
if  a  production  like  that  before  the  Court  had  been 
considered  suiScient  to  call  it  into  action.    In  JEx  parte 

(a)  2  Myl.  &  Cr.  339.    See  also  p.  353. 
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WUton{a)f  which  was  an  application  in  respect  of  an  1844. 
assault  committed  on  the  steps  of  the  Master's  office,  • 
Mr.  Justice  Coleridge  said,  "  I  rely  upon  no  distinction  j""*'*f 
between  the  steps  of  the  office,  and  the  interior  of  the 
office,  or  the  actual  presence  of  the  Master  himself. 
The  business  however  before  the  Master  had  been  con- 
cluded, and  he  himself  makes  no  application  to  the 
Court.  I  think  therefore,  if,  at  the  prayer  of  the  party 
injured,  I  were  now  to  interfere  summarily  as  for  a  con- 
tempt, I  should  proceed  beyond  any  well  considered  and 
sustainable  case  in  our  books.  I  use  these  qualifications 
advisedly,  for  several  may  be  found  in  the  Digests  and 
Abridgements,  upon  which  no  Court  would  now,  I  think 
be  willing  to  act.''  It  is  not  however  necessary  to  put 
the  case  so  high  as  the  authorities  would  warrant  us  in 
doing,  for  what  is  contained  in  the  paper,  although  it 
might  have  been  more  carefully  worded,  is  substantially 
nothing  but  fair  criticism.  An  act  of  parliament  has 
been  even  by  judges  called  a  strange  jumble,  or  an 
instrument  of  fraud,  but  such  expressions  have  never 
been  looked  upon  as  a  contempt  of  parliament,  nor  as 
intimating  that  the  intention  of  parliament  was  to  en- 
courage fraud.  And  criticisms  of  a  similar  nature  have 
often  been  made  as  to  the  effect  of  particular  decisions  of 
Courts,  without  any  contempt  being  supposed  to  be  com- 
mitted by  the  counsel  who  made  such  observations.  At 
all  events  JEx  parte  Wilton  {a)  must  be  considered  as 
deciding  that  it  is  competent  for  the  Court  alone,  upon 
which  the  animadversion  is  made,  to  vindicate  itself,  and 
that  the  parties  themselves  cannot  interfere.  It  appears 
that  a  copy  of  this  paper  was  sent  to  the  Lord  Chan- 
cellor, and  no  doubt  his  Lordship  would  have  interposed, 

(a)  1  Dowl.  P.  C.  N.  S.  806. 
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1844.  as  Lord  Cottenham  did  in  Mr.  Lechmere  CharltoiCs  case^ 
£z  arte  ^^  ^^^  paper  had  been  considered  as  amounting  to  a  con- 
Tpbweb       tempt.     [Sir   George  Rose.  Had  the  Lord  Chancellor 

aud  another.  r         l  a 

any  jurisdiction  in  the  case?] 

Mr.  Thesiger,  in  reply,  was  stopped  by  the  Court. 

Sir  G.  RosE.T-This  petition,  which  is  very  properly 
presented  in  the  matter  of  Mardn,  calls  upon  the  Court 
to  direct  that  Mr,   Van  Sandau  shall  pay  the  costs, 
charges  and  expenses  of  the  application,  and .  that  he 
shall  be  committed  for  x:on tempt  of  Court,  and  struck  off 
the  rolls  of  the  Court  of  which  he  is  a  solicitor.     As  to 
that  last  part  of  the  application,  I  immediately  yielded 
to  the  objection,  that  it  was  an  application  to  which  I 
could  not  possibly  accede,  being  of  opinion,  that  no- 
thing that  was  put  forward   in   this   petition   in  any 
manner  impeached  the  respectability  or  conduct  of  Mr« 
Van  SandaUf  or  his  ability  to  continue  as  a  solicitor, 
and  that  he  might  fairly,  without  reference  to  anything 
upon  which  the  Court  is  called  upon    to  dischar^  its 
duty  this  day,  be  left  in   the  exercise  of  his  profes* 
sipnal  duties.     Addressing  myself,  therefore,  to  the  other 
part  of  the  petition,  it  appears  to  me,  that  that  part  which 
asks  that  Mr.  Van  Sandau  shall  pay  the  costs,  charges 
and  expenses  of  this  application,  is  a  matter  of  course, 
always  attaching  to  those  matters  of  contempt  when  the 
Court  is  satisfied  that  the  Order  ought  to  be  carried  to 
that  extent.   And  in  thjs  instance  Mr.  Van  Sandau  would 
be  the  less  entitled  to  complain  that  the  petitioners  have 
carried   their  petition  to  that,  extent,  inasmuch  as  it 
formed  part  of  his  application  and  motion  against  them, 
that  they  should  be  fixed  with  the  costs,  charges  and  ex- 
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penses.    So  fkr^  therefore^  as  regards  that  part  of  the        1844. 
petition^  I  apprehend  the  petitioners  are  entitled  to  take       ^T"^^ 

£x  put6 

the  Order.  Turner 

and  another. 

As  to  the  other  part^  on  which  I  am  called  upon  to 
exercise,  for  the  first  time,  a  jurisdiction  in  the  case  of 
contempt,  I  shall  say  a  very  few  words  in  answer  to  the 
argument  as  to  want  of  jurisdiction  of  this  Court  in  that 
respect  thrown  out  by  the  bar.    It  is  impossible,  in  my 
mind,  to  question  that  such  a  jurisdiction  is  inherent  in 
this  Court,  as  a  Court  of  record,  without  which  its  con- 
stitution as  a  Court  of  record  would  be  altogether  useless. 
Nor  is  it  necessary  to  resort  to  the  language  of  the  act 
of  parliament,  by  which,  in  express  terms,  all  the  inci- 
dents, privileges  and  rights  of  a  Court  of  record  are 
given  to  this  Court,  and  which  only  gives,  by  explana* 
tion  and  description,  that  which  was  essentially  inhe- 
rent in  the  Court  when  it  was  constituted  a  Court  of 
record.    I  will  go  further  and  say,  that  if  the  Court 
had  not  been  constituted  a  Court  of  record,  or  if  the 
language  of  the  act  of  parliament,  to  which  I  have  re- 
ferred,  as  giving  all  the  rights,  incidents  and  privi- 
leges of  a  Court  of  record,  had  not  been  found  in  that 
act  of  parliament,  still  when,  by  the  statute,  all  the  juris- 
diction belonging  to  the  Lord  Chancellor  in  bankruptcy 
was  with  equal  authority  transferred  to  this  Court — when 
the  whole  pre-eminence  and  superintendence  in  bank- 
ruptcy was  transferred  to  this  Court  by  the  statute,  with 
all  the  rights  which  the  Chancellor  exercised,  there  could 
be  no  doubt  on  the  subject.    For,  upon  an  application  of 
this  nature,  it  was  only  necessary  to  ask  what  were  those 
rights,  or  what  was  the  jurisdiction  which  the  Chancellor 
had  been  in  the  habit  of  exercising,  and  it  would  be 
found,  by  recurrence  to  immediate  authorities,  that  the 

VOL.  lu.  o  o 
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1844.  jurisdiction  had  been  carried  to  a  latitude,  beyond  what 
^^P"^  might  be  contemplated  as  in  the  strict  nature  of  contempt. 
Turner       j^  applications  in  bankruptcy.     It  will  be  found  that 

and  another,  *  *^  '^    '' 

Lord  Hardtoicke,  setting  the  example,  and  Lord  JESdanj 
on  more  occasions  than  one,  following  it,  held  contu- 
macious language  or  insubordination^  even  to  the  war- 
rant of  the  Commissioner,  to  be  an  interference  with  the 
course  of  justice,  which  the  superintending  judge  was 
called  upon  to  treat  as  a  contempt  of  Court. 

Having  thus  stated  my  opinion  as  to  the  jurisdiction 
of  the  Court,  I  would,  if  it  were  necessary,  go  through 
the  long  pedigree  of  cases  upon  it.  But  they  are 
exceedingly  well  collected  in  the  eighth  volume  of  the 
State  Trials,  by  Howell ;  and  I  will  no  further  detain  you 
by  a  reference  to  authority,  than  by  reading  a  short  ex* 
tract,  which  appears  to  me  to  be  peculiarly  applicable  to 
the  case  with  which  we  are  now  dealing.  I  am  quoting 
from  Almoris  case ;  it  is  the  language  of  Mr.  Justice 
Wilmot,  who  says,  (a) — ''  By  our  constitution,  the  king 
is  the  fountain  of  every  species  of  justice  which  is  admi- 
nistered in  the  kingdom.  The  king  is  de  jure  to  dis- 
tribute justice  to  all  his  subjects ;  and  because  he  cannot 
do  it  himself  to  all  persons,  he  delegates  his  power  to  his 
judges,  who  have  the  custody  and  guard  of  the  king's 
oath,  and  sit  in  the  seat  of  the  king  concerning  his  jus- 
tice. The  arraignment  of  the  justice  of  the  judges  is 
arraigning  the  king's  justice ;  it  is  an  impeachment  of 
his  wisdom  and  goodness  in  the  choice  of  his  judges,  and 
excites  in  the  mind  of  the  people  a  general  dissatis- 
faction with  all  judicial  determinations,  and  indisposes 
their  minds  to  obey  them;  and  whenever  man's  alle- 
giance to  the  laws  is  fundamentally  shaken,  it  is  the  most 
fatal  and  dangerous  obstruction  of  justice,  and,  in  my 

(a)  Wilmof  8  OpiDiODs  and  Judgments,  255. 
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opinioDi  calls  out  for  a  more  rapid  and  immediate  redress        1844. 
than  any  other  obstruction  whatsoever,  not  for  the  sake       J^*'^''*^ 

£x  parte 

of  the  judges  as  private  individuals^  but  because  they  are       Turnbr 

and  ftootber. 

the  channels  by  which  the  king's  justice  is  conveyed  to 
the  people.  To  be  impartial,  and  to  be  universally 
thought  so^  are  both  absolutely  necessary  for  the  giving 
justice  that  free,  open  and  uninterrupted  current,  which 
it  has  for  many  ages  found  all  over  this  kingdom,  and 
which  so  eminently  distinguishes  and  exalts  it  above  all 
nations  on  the  earth.  In  the  moral  estimation  of  the 
fiinctions,  and  in  every  public  consequence  arising  from 
it,  what  an  infinite  disproportion  is  there  between  speak- 
ing contumelious  words  of  the  rules  of  the  Court,  for 
which  attachments  are  granted  constantly,  and  coolly 
and  deliberately  printing  the  most  virulent  and  malignant 
scandal^  which  &ncy  could  suggest,  on  the  judges  them- 
selves. It  seems  to  be  material  to  fix  the  ideas  of  the 
words,  '  authority  and  contempt  of  the  Court,'  to  speak 
with  precision  on  the  question.  The  trial  by  jury  is  one 
part  of  that  system.  The  punishing  contempts  of  the 
Court  by  attacfamei^t  is  another.  We  must  not  confound 
the  mode  of  proceeding,  and  try  contempts  by  jury,  and 
murders  by  attachment;  we  must  give  that  energy  to 
each,  which  the  constitution  prescribes.  In  many  cases, 
we  may  not  see  the  correspondence  and  dependence 
which  one  part  of  the  system  has  and  bears  to  another, 
but  we  must  pay  that  deference  to  the  wisdom  of  many 
a  es,  as  to  presume  it ;  and  I  am  sure  it  wants  no  great 
intuition  to  see,  that  trials  by  juries  will  be  buried  in  the 
same  grave  with  the  authority  of  the  Courts  which  are  to 
preside  over  them." 

With  regard  to  the  argument,  that  this  is  a  mere  per- 
sonal altercation  between  Messrs.  Turner  and  Hensman 

oo2 
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1844.  and  Mr.  Van  Sandau,  without  intending  or  considering 
Ex  parte  ^^  ^'8^^  ^  S^  ^^^^  ^^V  consideration  of  the  particular 
and  aaoScr.  circumstances  or  facts  in  dispute^  I  shall  dismiss  that  part 
of  the  case  with  one  dry  abstract  proposition,  namely, 
that  looking  at  the  petitioners  as  persons  simply,  who, 
while  engaged  in  litigation  in  a  court  of  justice,  are 
assailed  by  charges  which  call  upon  them  to  vindicate 
themselves,  it  is  no  answer  to  their  complaint  that  they 
have  been  so  assailed,  to  say  that  they  ought  to  meet  the 
charges  by  proceedings  in  another  Court,  where  it  can 
be  sifted  or  proved ;  but  it  is  a  contempt  of  this  Court 
that  such  persons  are  so  treated,  and  they  are  entitled  to 
come  into  this  Court  for  protection.  A  distinction  has 
been  attempted  to  be  maintained,  that  in  this  case  the 
proceeding  is  not  a  pending  proceeding,  but  a  proceeding 
that  has  been  concluded :  but,  even  if  this  case  could  be 
so  looked  at,  it  is  not,  in  my  humble  opinion,  a  right 
conclusion,  that  parties  are  at  liberty  to  attack  each  other 
with  abuse  or  libellous  statements,  as  to  what  has  been 
done  in  any  particular  litigation,  though  that  litigation 
has  been  brought  to  a  close.  And  if  the  principle  be  the 
protection  of  the  subject  in  all  fair  matter  of  litigation, 
in  order  that  his  mind  may  be  unbiassed  by  threat  or 
intimidation,  and  that  he  may  go  on  freely  through  that 
course  of  proceeding  which  the  laws  of  his  country  have 
provided  for  him,  I  cannot  but  consider  it  the  duty  of  the 
Court  to  protect  him  against  an  impression,  that  when 
the  proceeding  is  concluded,  he  may  be  liable  to  impu- 
tations and  abuse,  and  have  no  protection  but  by  going 
into  a  Court  of  law  for  damages  in  an  action  for  libel.  I 
apprehend  it  is  the  duty  of  the  Court  to  the  suitors,  to  tell 
them  that,  though  the  matter  is  ended  with  respect  to  them, 
the  Court  will  still  protect  them,  as  if  the  litigation  itself 
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or  the  business  of  the  Court,  were  still  pending ;  and  that        ^^^' 

the  principle  is  not  varied  by  the  circumstance  that  the       £x  pane 

matter  is  altogether  concluded.    And  I  am  rather  fortified    .nd  mother. 

in  that  mode  of  dealing  with  the  question^  because^  if  the 

attention  of  the  learned  counsel  be  directed,  I  think,  to 

that  case  in  Atkins,  unless  I  am  mistaken,  it  will  be 

found  that  the  decree  was  pronounced,  and  that  what 

took  place  did  not  take  place  until  after  the  Court  had 

dismissed  the  matter.    But  am  I  to  be  told*  that  a  matter 

which  is  still  in  minutes,  and  which  one  of  the  statements 

of  this  paper  represents  as  a  chaotic  jumble,  as  incapable 

of  being  embodied  in  an  order,  is  a  concluded  matter? 

Is  the  matter  concluded,  when  the  learned  judge  has 

merely  pronounced  the  oral  decision,  and  has  left  it 

unembodied  in  the  technical  form  in  which  it  is  always 

put?    I  have  said,  that,  in  my  opinion,  it  would  make  no 

difference  that  this  state  of  things  had  arisen  after  the 

matter  had  been  concluded,  the  parties  being,   as  I 

conceive,  entitled  to  the  protection  of  the  Court,  with 

reference  to  what  has  previously  taken  place  in  Court, 

although  it  is  concluded.    But  it  is  unnecessary  to  go 

upon  that  principle,  because  I  take  upon  myself  here  to 

say,  if  the  pendency  of  the  litigation  was  necessary  to 

enable  the  Court  to  treat  what  was  done  as  a  contempt, 

this  litigation  was  sufficiently  open  for  the  Court  to  found 

its  jurisdiction  upon. 

Therefore,  dismissing  what  appears  to  me  to  apply  as 
between  Messrs.  Turner  and  JSensman  and  Mr.  Van 
Sandau,  I  must  now  direct  my  attention  to  the  printed 
paper  to  be  taken  as  a  libel,  and  a  scandalous  and  gross 
misrepresentation  of  what  has  been  done  by  the  Chief 
Judge  in  this  matter ;  and,  after  the  ample  comment  which 
this  part  of  the  case  has  received  at  the  bar,  it  would  be 
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1844.       unnecessary  for  me  to  make  any  observation  as  to  my 

Ex  parte      ^®^  ^^  ^^  ^^^  '  "^^  ^^'*  *'****  ^^  *  ^*®®  where  the  Court 
Turner       |j^  already  been  challenged  with  disposing  of  a  question, 

without  reference  to  the  circumstances  upon  which  the 
judgment  ought  to  proceed,  a  duty  was  imposed  upon 
me  personally  to  explain  the  view  in  which  it  strikes 
me  that  this  amounts  to  a  gross  contempt  and  libel, 
not  only  on  the  learned  judge,  but  also  on  the  Court. 
The  shape  in  which  the  paper  which  I  bold  in  my  hand 
has  been  presented,  has  been  very  properly  called  to  the 
attention  of  the  Court.    The  title  of  it  purports  to  be, 
''  A  Statement  of  extraordinary  Frauds  practised  in  this 
Bankruptcy,  showing  how  such  Frauds  are  now  facilitated 
and  encouraged,  and  how  they  might  be  prevented.    By 
Andrew  Van  Sandau,  Attorney-at-Law/'     If  this  had 
merely  existed,  without  any  of  the  circumstances  which 
our  attention  has  been  called  to,  namely,  the  diligent 
circulation,  by  placing  it  in  the  hands  of  every  persoo 
whose  mind  was  intended  to  be  influenced  by  its  opera- 
tion— ^if,  as  an  ordinary  publication,  it  had  been  left  merely 
to  take  its  chance — that  would  be  one  thing ;  but,  con- 
sidering it  as  a  publication  published  in  this  way,  with 
this  title,  with  the  name  of  a  gentleman  so  well  known  to 
the  profession,  and  peculiarly  conversant  with  the  subject 
tor  which  his  paper  has  tried  to  call  the  attention  of  tbe 
world,  could  there  be  any  publication  more  likely  to 
challenge  the  attention  of  mercantile  and  professional 
men,  and  the  numerous  body  of  persons  interested  in  the 
administration  of  bankrupts'  affidrs  ?    On  the  outside  of 
the  paper  there  is,  I  agree,  nothing  which  carries  with  it 
any  disrespect,  or  imputation  of  disrespect,  or  impropriety 
in  any  one.    We  open  it,  then,  to  find  out  what  is  meant 
by  the  indorsement  on  the  back ;  there  it  begins,  ''A 
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short  Statement  of  Frauds,  by  which  the  Public  are  1844. 
robbed  under  Fiats  in  Bankruptcy,  and  by  which  the  siTparte 
Profession  of  the  Law  is  brought  into  Disrepute."    Un-      Tornbr 

^  '^  and  aoolher. 

questionably  very  strong  language,  but  which  points  to 
no  individual.  We  have  therefore  to  put  the  question, 
by  whom  are  the  frauds  committed?  by  whom  is  the 
public  robbed  ?  by  whom  is  the  profession  of  the  law 
brought  into  disrepute  ?  And,  in  order  to  answer  this 
question,  we  have  of  necessity  to  carry  ourselves  all 
through  this  paper.  But  having  done  so,  must  not  the 
answer  be  of  necessity,  and  without  any  doubt,  that  the 
writer  means  to  charge  the  Chief  Judge  of  the  Court  of 
Bankruptcy,  in  co-operation,  if  not  in  conspiracy,  with 
Messrs.  Turner  and  Hengman,  with  one  of  the  Taxing 
Officers  of  the  Court  of  Queen's  Bench  possibly — nay, 
with  the  Registrar  who  is  to  be  accessory  to  the  ''chaotic 
jumble"  when  the  Order  is  to  be  drawn  up  ?  Those  are 
the  parties  more  or  less  in  the  conspiracy,  for  certainly 
they  are  all  more  or  less  agents  in  the  fraud ;  those  are 
the  persons  by  whom  the  public  is  robbed,  by  whom  the 
frauds  are  encouraged,  and  by  whom  the  improvements 
in  bankruptcy  are  prevented. 

After  having  thus  introduced  the  matter,  the  paper 
goes  on  to  give  a  short  narrative  of  the  case  out  of  which 
the  question  arises.  It  puts  it  in  this  way :  there  being 
a  competition  for  the  choice  of  assignees  under  this  bank- 
ruptcy, and  it  being  found  that  Mr.  GlaUter,  Messrs. 
Turner  and  Hensman'e  client,  was  likely  to  run  Mr.  Van 
Sandau's  client  very  hard,  an  arrangement  is  come  to,  on 
the  understanding  that  Mr.  (Jumming  is  to  be  associated 
in  a  participation  of  the  profits  under  the  fiat  with  Messrs. 
Turner  and  Henemany  the  solicitors  of  the  competing 
assignee.    Now,  upon  this  I  take  occasion  to  say,  it  is 
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1844.  the  first  instance  which  I  have  met  with  during  my  expe- 
£x  parte  rience  in  bankruptcy  of  any  such  arrangement,  and  it 
and  aoother  ^^^  Strike  me  that  nothing  can  be  open  to  more  incon- 
venience^ nothing  can  be  a  greater  infliction  on  the  funds 
in  bankruptcy,  nothing  can  be  found  more  to  occasion 
those  frauds  which  it  is  the  object  of  this  writer  to  prevent, 
than  the  continuance  of  that  practice  thus  brought  for- 
ward as  a  prominent  part  of  the  subject,  than  the  relation 
in  which  I  find  Mr.  Cumming  and  Mr.  Van  Sctndau,  and 
Messrs.  Turner  and  Hensman,  standing.  And  I  find  the 
Chief  Judge,  in  the  opening  of  his  judgment  in  the  case, 
takes  precisely  the  same  view  of,  at  least,  the  inconvenience 
that  arises  from  such  an  association  of  solicitors,  so  con- 
founding the  choice  of  assignees,  and  so  silencing  the 
opposition  of  other  creditors  who  might  carry  a  different 
choice  of  assignees,  so  preventing  what  the  statute  gives, 
the  right  of  nominating  assignees  by  the  creditors,  by  an 
arrangement  which  places  in  their  own  hands,  by  a  kind 
of  tenancy  in  common,  a  participation  in  the  proceeds  of 
the  bankruptcy.  And,  to  say  the  least  of  the  mischiefs 
which  may  arise  from  such  a  state  of  things,  I  think  to 
that  is  to  be  attributed  the  very  inconvenient  state  of 
circumstances  under  which  it  is  my  misfortune  to  have 
been  placed  this  day.  After  having  stated  the  circum- 
stances which  placed  them  in  this  kind  of  antagonism, 
thus  occupied  in  the  bankruptcy,  it  being  represented 
there  was  occasion  to  suspect  that  more  of  the  bankrupt's 
estate  than  had  been  proper  had  gone  into  the  hands  of 
the  other  solicitors,  Messrs.  Turner  and  Hensman^  and 
after  an  attempt  to  review  the  taxation  before  the  Com- 
missioner, which  I  should  think  Mr.  Van  Sandau  himself 
knew  as  well  as  anybody  could  not  be  reviewed  without 
the  authority  of  the  Court,  an  application  is  stated  to 
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have  been  made  here  by  Mr.  GlaUter,  to  have  the  bills  l^^^- 
of  costs  of  Messrs.  Turner  and  Hensman,  and  Mr.  Cum'  £,  ^^^^^ 
ming,  taxed,  and  out  of  that  arises  the  contest  between  iiJ[^Qotber. 
these  gentlemen,  upon  which  in  the  result  the  Order 
complained  of  took  place.  [His  Honour  then  went 
through  the  facts  of  the  case,  and  showed  the  ground- 
lessness of  the  imputations  made  agsunst  the  Chief 
Judge  himself  for  the  manner  in  which  he  had  dealt 
with  the  case.]  It  comes  back  to  this  result,  that 
Mr.  Van  Sandau  imputes  to  Messrs.  Turner  and  Hens^ 
man,  that  about  S40Z.  of  property  plundered  by  the  con- 
nivance of  their  clerk  (of  which  it  is  intimated  they  could 
not  be  otherwise  than  cognizant),  had  found  its  way  into 
their  pockets.  Then,  after  going  through  the  different 
taxations  which  took  place  in  the  Court  of  Queen's  Bench 
and  the  Court  of  Bankruptcy,  the  paper  goes  on  to  say, 
*'  whilst  the  honest  attorney  only  charges  and  gets  his 
dues,  the  knaves  who  will  speak  falsely  and  rob  may  get, 
as  in  the  case  under  consideration,  for  alleged  disburse- 
ments, accounts  allowed  which  have  never  been  paid. 
Now  the  writer,  in  common  with  every  honest  attorney, 
deprecates  that  practice,  and  he  consequently,  in  the  name 
of  the  respectable  body  of  solicitors,  sought  to  induce  Sir 
Knight  Bruce  to  correct  that  practice ;  but  that  learned 
judge  professed  to  believe  the  unsupported  oath  of 
Messrs.  Turner  and  Hensman,  that  they  were  entirely 
ignorant  of  their  clerk's  dishonesty,  although  it  was  in 
effect  distinctly  sworn,  and  was  uncontradicted,  that  they 
had  pocketed  all  the  booty  obtained  by  the  instru- 
mentality of  their  clerk."  The  statement  then  goes  on 
to  remark,  that  not  merely  was  the  writer  mulcted  in 
the  costs  as  connected  with  the  litigation,  but  he  was 
mulcted  in  the  costs  by  the  especial  care  of  Sir  Knight 
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1844.  Bruce; — ''  who  took  especial  care/' — that  is,  he  stepped 
J^*"^^  out  of  the  way,  in  order  "  that  the  costs  should  not  be 
TuBNBR       paid  out  of  the  bankrupt's  estate.*'    Now,  is  there  any 

and  another. 

diflSculty  in  arriving  at  the  character  which  one  is  to  give 
to  this  paper,  as  to  the  object  for  which  it  was  written? 
For,  notwithstanding  the  intent  avowed  in  Mr.  Van  Sca^ 
dau^s  affidavit,  I  must  of  necessity  gather  the  intent  from 
the  instrument  itself.  And  this  intent  is  established  in 
my  mind  most  conclusively  by  the  passage  in  the  paper 
to  which  I  am  now  about  to  call  your  attention.  He 
says,  **  Of  the  judgment  it  is  unnecessary  to  write  further, 
than  that  it  is  an  elaborate  production."  That  is,  there 
bad  been  the  utmost  care  and  attention  given  to  work 
outthis  judgment  which  was  the  subject  of  animadversion. 
It  was  an  elaborate  production,  wholly  beside  the  merits 
of  the  case,  free  from  all  allusions  to  the  facts  or  state- 
ments in  the  affidavits,  which  it  was  but  charity  to  suppose 
were  never  referred  to  by  the  judge ;  free  from  all  de- 
nunciations against  fraud ;  and  that  the  only  object  of  it 
seemed  to  have  been,  to  deter  solicitors  from  every  attempt 
to  expose  and  correct  abuses  in  bankruptcy. 

Now  the  question  to  be  put  on  this  concluding  part  of 
the  paper  is  this, — if  it  be  imputed  to  the  judge,  that  in 
an  elaborate  judgment,  with  all  the  affidavits,  and  all  the 
means  of  judging,  he  proceeds  to  judgment,  without 
referring  to  those  affidavits  which  it  is  in  his  power  and 
duty  to  refer  to, — and  if  his  judgment  is  free  from  all  de- 
nunciations against  fraud,  proceeding  from  the  desire  to 
draw  a  veil  over  that  fraud  and  protect  that  fraud,  and  like- 
wise to  deter  the  honest  solicitor  from  prosecuting  those 
inquiries,  mulcting  the  honest  attorney  in  the  costs  who 
comes  forward  with  a  statement  of  them,  and  den3dng  him 
costs  out  of  the  estate, — if  I  am  right  in  stating  that  such 
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is  the  conclusion  that  is  to  be  drawn  from  the  manner  in       1844. 
which  this  is  conveyed — can  we  for  a  moment  hesi-      Eipartt 
late  in  arriving  at  the  conclusion^  that  it  was  a  gross    ,,^^0^3^, 
and  scandalous  contumacy  of  the  learned  judge,  that  it 
was  a  gross  libel  upon  him  which  ought  to  be  visited 
as  a  contempt  of  this  Court?     It  would  be  no  answer, 
either  to  the  parties  who  bring  this  petition,  or  to  the 
Court  itself,  that  the  truth  of  such  charges  may  be  tried 
or  asserted  or  vindicated  by  a  proceeding  at  law  for  a  libeL 

I  was  certainly  very  desirous,  and  most  anxiously  hoped, 
that  I  should  have  found  something  in  the  respondent's 
affidavit,  or  something  stated  by  him  even  at  the  very  last 
moment,  which  would  have  relieved  me  from  doing  what 
I  cannot  but  feel  very  great  pain  that  it  is  my  duty  to  do. 
But  I  should  very  idly  attempt  to  discover  any  thing 
leading  to  such  a  result  in  this  affidavit*  which  is  put  in 
as  an  extenuation  of  Mr.  Van  Sandau^s  conduct.  Not 
only  what  is  stated  in  this  affidavit,  but  many  of  the 
points  which  have  been  put  forward  in  vindication  of  the 
course  which  he  has  taken,  appear  to  me,  to  say  the  least, 
anything  but  an  extenuation  of  that  which  is  made  the 
charge  against  him.  If  there  were  anything  to  induce 
me  to  believe,  that  suspending  the  Order  would  give  him 
an  opportunity  of  further  considering  the  matter,  would 
induce  him  to  do  that  which  the  Court  had  a  right  to 
expect,  I  would  gladly  take  that  course.  But  really 
this  explanation  which  has  been  put  in  in  this  affidavit, 
which  has  been  called  an  apology,  takes  away  every  ex- 
pectation that  such  would  be  the  result. 

I  therefore  find  myself  obliged  to  carry  the  Order  to 
the  full  extent  to  which  it  has  been  prayed  against  Mr. 
Van  Sandau,  with  the  exception  of  striking  him  off  the 
Roll. 

Ordered  accordingly. 
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1844. 


£z  parte 

TURKBR 

and  another. 
Felfruary  8. 


On  this  day,  Mr.  BagBhawe  appeared  in  support  of  a 
petition  presented  on  the  5th  of  February  by  Mr.  Fait 
Sandau,  praying  that  the  registrar  might  be  ordered  to 
delay  passing  the  Order  made  on  the  4th  of  February,  or 
that  the  execution  of  the  Order  might  be  suspended  for  ten 
days.  In  support  of  the  petition  it  was  stated,  that  the 
petitioner  wished  for  an  opportunity  of  consulting  some 
of  his  friends  in  the  profession,  as  to  the  course  which, 
with  reference  to  his  professional  character,  he  ought  to 
take  under  the  circumstances. 


Mr.  Simon  appeared  for  the  respondents  Messrs. 
Turner  axkd  Hensman. 

The  Court  ordered  the  former  Order  to  be  drawn  up, 
but  that  when  drawn  up  it  should  not  be  delivered  out 
for  ten  days,  and  that  the  petitioner  should  at  the  end  of 
ten  days  be  at  liberty  to  apply  to  the  Court.  Costs  of 
this  application  reserved. 


Sgij$anU*  Inn 

HaU, 
Frimtary  17. 


Mr.  Van  Sandau  having  presented  a  petition  on  the 
14th  February,  praying  that  the  Order  for  committal 
might  be  discharged,  now  appeared  in  person  in  support 
of  his  petition,  and  expressed  his  readiness  to  apologize 
for  any  language,  which  he  had  used  in  his  publication, 
which  might  be  considered  as  disrespectful  to  the  Court; 
but,  as  &r  as  the  observations  therein  contained  related 
to  Messrs.  Turner  and  Hensman,  he  said  he  could  not 
consent  to  withdraw  or  apologize  for  any  of  them,  but 
was  on  the  contrary  fully  prepared  to  justify  them  in  any 
manner  that  might  be  thought  proper.  He  was  willing 
to  make  an  apology  framed  upon  the  precedent  of  that 


CASES  IN  BANKRUPTCY.  563 

upon  which  Mr.  Lechmere  Charlton  was  discharged,         1844. 
except  that  it  would  not  be  necessary  for  him  to  follow       £,  parte 
that  part  of  Mr.  CharltorCs  apology,  in  which  he  said    and^another. 
that  be  regretted  having  improperly  attempted  to  influence 
the  conduct  or  judgment  of  the  Master  in  the  matter 
pending  before  him.     There  was  nothing  in  the  publica* 
tion  which  could  be  regarded  as  having  for  its  object  to 
obstruct  the  course  of  justice,  or  to  influence  the  decision 
of  the  Court.    It  was  evident  from  the  whole  of  the 
paper,  that  he  had  considered  the  decision  which  had 
been  given  as  final.     If  the  apology  which  he  thus 
tendered  to  the  Court  were  not  deemed  sufficient,  he 
could  go  no  further ;  but  must  submit  to  the  Order  being 
drawn  up,  and  trust  for  his  liberty  to  the  opinion  which 
a  Court  of  law  would  entertain  as  to  the  validity  of  the 
Order,  on  an  application  for  his  discharge  by  habeas 
carpus.    In  that  event,  however,  he  should  wish  now  to 
submit,  that  the  Order  ought  to  be  varied,  and  ought  to 
show  upon  the  face  of  it  the  precise  grounds  upon  which 
he  was  committed,  in  order  that  the  Court  of  law  might 
be  enabled  to  judge  of  the  sufficiency  of  those  grounds ; 
Case  of  the  Sheriff  of  Middlesex  (a).      There  was 
another  part  of  the  Order,  which  ought  also  to  be  varied; 
he  meant  that  part,  by  which  he  was  ordered  to  pay  the 
costs,  charges  and  expenses  of  and  incidental  to  the  pro- 
ceedings.    He  submitted,  that  the  Court  had  no  jurisdic- 
tion, upon  a  committal  for  contempt,  to  order  him  to  pay 
costs.    The  Court  might  fine  for  contempt,  but  the  fine 
when  imposed  would  go  to  the  crown,  and  not  to  any  party 
to  the  litigation  before  the  Court.  There  was  no  power  in 
the  Court  to  order  a  party,  as  a  punishment  for  his  con- 
tempt, to  pay  a  sum  to  his  adversary.  Where  such  Orders 

(a)  U  Ad.  &  £11. 289. 
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1844.  had  been  made,  they  formed  part  of  Orders  discharging 
^r^^^  the  party  from  his  contempt,  and  as  part  of  the  terms  and 
Turner       conditions  upon  which  he  was  discharged,  and  to  which 

and  another.  i  «     • 

he  submitted  in  order  to  obtain  his  discharge.  Such  an 
Order  had  never  formed  part  of  the  Order  for  committal 
itself.  Besides,  not  only  did  the  Order  direct  payment  of 
costs,  but  of  costs,  charges  and  expenses ;  that  was^  costs 
as  between  solicitor  and  client,  or  larger  costs  still. 
Under  such  an  Order,  the  officer  would  allow  every 
expense  which  Messrs.  Turner  and  Hensman  had 
thought  proper  to  incur,  including  that  of  retaining  three 
Queen's  counsel,  in  addition  to  one  junior  counsel.  He 
submitted,  that  such  an  Order  was  altogether  without 
precedent,  and  would  operate  most  injuriously  and 
oppressively. 

Sir  G.  Rose,  (without  calling  on  Mr.  Bacon  and  Mr. 
Simon,  who  appeared  for  Messrs.  Turner  and  Hensman)  z 
It  is  perhaps  unnecessary  for  me  to  make  any  obser- 
vations upon  this  case.  At  the  same  time,  I  am  desirous 
that  I  should  not  part  with  it,  without  a  few.  When 
the  petition  originally  came  on  before  me,  I  went  folly 
into  all  the  circumstances  on  which  it  depended,  and  I 
added  the  reasons,  on  which,  it  struck  me,  I  was  bound  to 
exercise  the  jurisdiction  which  I  was  called  upon  to  exer- 
cise. The  old  authorities  upon  the  subject  are  very  well 
collected  in  the  8th  volume  of  the  State  Trials.  I  had 
no  doubt  in  the  world,  as  to  the  jurisdiction  of  the  Court; 
and,  however  painful  it  was  for  me  to  be  called  upon  to 
exercise  it,  I  should  have  been  guilty  of  a  gross  dere* 
liction  of  my  duty,  had  I  hesitated  to  do  so.  With 
regard  to  the  greater  part  of  the  argument,  which  I  have 
heard  to  day,  namely,  that  the  Order  was  improper,  in 
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directing  Mr.  Van  Sandau  to  pay  the  costSi  charges  and        1844. 
expenses  of  the  application^  I  should  be  very  glad  to      ^^  ^^ 
know^  (and  I  am  sure  from  my  own  knowledge  of  Mr.       "^""'^u 
Van  Sandau' 8  experience,  that  no  one  knows  better  than 
he),  whether  it  is  not  an  ordinary  direction  in  an  Order 
of  the  Court,  that  costs,  charges  and  expenses  should  be 
paid,  and  beyond  all  doubt,  in  cases  which  involved  cir- 
cumstances of  misconduct  with  regard  to  the  Court     It 
is  really  a  matter  of  course,  to  order  that  costs,  charges  and 
expenses  should  be  paid.     It  would  be  idle  to  hold  out 
to  parties  the  protection  of  the  Court  against  insulting 
libels,  if  they  are  to  seek  that  protection,  by  being  put  to 
one  single  sixpence  of  expense.    In  every  mode  in  which 
misconduct  is  brought  before  the  Court,  costs,  charges 
and  expenses  are  given  to  the  parties  coming  for  the 
protection  of  the  Court;  costs,  charges  and  expenses 
therefore,  however  exaggerated  they  may  be,  (which  will 
be  seen  by  the  mode  in  which  they  are  dealt  with  in 
taxation),  are  an  ordinary  incident  to  an  Order  made 
under  such  circumstances.    It  was  impossible,  looking 
at  the  petition,  for  me  to  make  any  other  Order  than  the 
Order  I  did  make.     That  being  the  case,  the  whole 
matter  was  disposed  of,  as  far  as  it  depended  on  the 
merits ;  whether  the  Order  is  right  or  wrong,  every  thing 
that  could  be  said  on  the  subject  had  been  disposed  of. 

I  cannot  but  say,  then,  that  the  course  this  has  taken 
surprises  me  very  much,  looking  at  the  petition  which  we 
are  now  meeting  to-day  to  consider. 

Mr.  Van  Sandau  pledged  himself  on  this  petition, 
that  he  never  contemplated  being  guilty  of  contempt  of 
this  Court ;  that  he  was  desirous  and  anxious,  properly 
and  in  a  becoming  manner,  to  purge  himself  of  such 
contempt ;  but  that,  in  order  to  do  so,  without  detriment 
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1844.        to  his  own  character,  he  was  anxious  to  have  a  short 


Ex  parte       ^^^  allowed  to  him  for  taking  the  sense  of  highly 
w^Motber.    respectable  members  of  the  profession  to  which  he 
belongs,  and,  with  that  object,  he  was  anxious  to  post- 
pone the  execution  of  the  Order  for  his  committal  for  a 
short  time.    With  that  view,  and  for  that  purpose  only, 
and  upon  the  faith  of  that  representation,  was  the  Order 
suspended,  that  at  the  expiration  of  ten  days  Mr.  Van 
Sandau  might  take  that  course  which  he  pledged  himself 
to  take.    Now,  I  will  ask,  from  what  we  have  heard 
from  Mr.  Van  Sandau  this  day,  has  that  pledge  been  to 
any  and  what  extent  redeemed?    There  could  be  no 
difficulty  as  to  the  course  which  was  expected  from  Mr. 
Van  Sandau.     I  take  the  liberty  of  repeating  that  this 
contempt  is  a  compound  contempt,  in  which  the  part 
which  relates  immediately  to  the  Court  itself  is  perhaps 
the  least.    It  is  not  for  me  to  say,  whether  the  learned 
judge,  who  has  been  the  subject  of  Mr.  Van  Sandau's 
observations,  would  have  found  it  necessary  to  vindicate 
himself  by  any  process  of  contempt.     That  learned 
judge  has  never  stirred  in  the  matter  at  all.     But  when 
parties  are  insulted,  as  the  petitioners  in  this  case  have 
been,  and  when,  upon  the  whole  of  the  circumstances 
being  brought  before  the  Court,  the  Court  finds  itself 
involved  in  the  same  contemptuous  language,  it  is  not  to 
vindicate  its  own  particular  insult  that  this  process  is 
now  put  in  force,  but  because  the  parties  before  the 
Court  are  under  its  protection,  and  because  it  is  a  con- 
tempt of  the  Court  to  direct  insulting  language  against 
them  during  the  proceedings.     I  beg  Mr.  Van  Sandau^ 
in  order  that  my  opinion  may  be  of  any  use  to  him,  to 
consider  that  he  will  have  the  least  difficulty  in  dealing 
with  that  part  of  his  case,  which  relates  to  anything  like 
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resentment  on  the  part  of  the  Court,  if  I  may  make  use        l^^^- 
of  that  expression.     By  saying  he  will  prove  the  truth      ^^  ^^^^ 
of  his  assertions  with  reference  to  the  petitioners,  (which,    aad^wioScr. 
I  will  tell  him,  is  an  aggravation  of  the  contempt,)  he 
cannot  escape  from  the  consequences  of  what  he  has 
done.    He  must  put  himself  right  in  the  face  of  the 
public,  and  of  this  Court,  and  of  the  petitioners. 

Mr.  Van  Sandau.    I  now  beg  leave  to  say,  that  if  my 
imprisonment  is  to  be  perpetual,  I  never  will. 

Sir  G.  Rose. — I  am  sorry  to  hear  you  say  so.  It 
now  only  remains  to  dispose  of  the  petition  in  the  paper, 
and  of  that  one  of  which  the  costs  have  been  reserved. 
Mr.  Van  Sandau  must  pay  the  costs  of  that  application. 
The  present  application  must  be  dismissed  with  costs ; 
and  the  Order,  which  suspends  the  execution  until  ten 
days  have  expired,  must  take  its  operation  from  the  ex- 
piration of  those  ten  days.  I  have  only  one  word  to  say 
with  regard  to  the  habeas  corpus.  If  there  is  such  a 
course  open  to  you,  I  have  not  the  least  doubt  that  the 
Court  to  which  you  apply  will  do  its  duty,  as  I  have  done 
mine ;  and  if,  in  the  result,  they  consider  it  their  duty  to 
undo  what  I  have  done  here,  I  can  tell  you,  that  no  person 
out  of  your  immediate  connexions  will  be  more  ready  to 
congratulate  you  than  I  shall. 

The  Order  as  to  the  costs  reserved  on  the  petition 
of  February  5th  was,  that  those  costs  should  be 
paid  by  Mr.  Van  Sandau ;  and  the  Order  upon 
the  petition  of  the  14th  of  February  was,  for  the 
dismissal  of  that  petition  with  costs. 

VOL.  III.  p  P 
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1844.  Mr.  Van  Skmdau,  having  beien  taken  into  custody 

^^"^^^^^       under  this  Order^  presented  another  petition  on  the  19tli 
Turner       of  February,  which  came  on  to  be  heard  on  the  £l8t« 

and  another. 

Masttr't  Office,  '^^^  petitioner,  by  his  affidavit  stated,  that  he  regretted 

^mng^    and  was  sorry  that  he  wrote  printed  and  published  the 

SirQ^RoH     P^^^^^^  paper,  or  that  he  had  so  acted  as  to  be  guilty  of 

February  21.    ^  contempt  of  the  Court,  and  that  he  was  anxious  to 

purge  himself  of  the  contempt  of  which  he  had  been 

declared  to  be  guilty,  by  apologizing,  and  he  thereby 

humbly  apologized  to  the  Court  for  the  same*    The 

petitioner  prayed  that  his  apology  might  be  accepted, 

and  that  he  might  be  purged  from  the  contempt  of  which 

he  had  been  declared  to  have  been  guilty,  and  might 

forthwith  be  discharged  out  of  custody. 

Mr,  Bagshatve,  for  the  petition. 

Mr.  Bacofif  and  Mr.  SUnon  for  Messrs.  Turner  and 
Semtnan* 

The  Order  was,  that,  upon  Mr.  Van  Sandau  depo- 
siting 000/.  in  the  hands  of  Mr.  Ayrton,  the 
registrar,  on  account  of  the  costs  charges  and 
expenses  already  ordered  to  be  paid  by  Mr. 
Van  Sandau  to  Messrs.  Iktmer  and  Hemmanf 
and  the  costs  of  and  occasioned  by  the  present 
application,  and  on  his  undertaking  to  pay  such 
costs  charges  and  expenses,  and  to  proceed  to 
the  taxation  thereof  forthwith,  he  should  be 
forthwith  discharged  out  of  custody.  The  sum 
was  accordingly  deposited,  and  Mr.  Van  Sandau 
was  discharged* 
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Ex  parte  Hardman  and  others. — In  the  matter  of  w^vrw 

Thomas  Molyneux.  ^.^,„,,  j„^ 

1  HE  bankrupt  bad  acted  as  truatee  under  three  differ-  a  bankrapt*s 
ent.  wills,  under  which  he  had  also  beneficial  interests  in  interest  nnler 
reversion.    At  his  bankruptcy  he  was  indebted  to  the  wUiwdS^^to 
trust  estates  in  respect  of  trust  monies  received  by  him,  '^oc«^*'*^*ed 
and  not  invested  according  to  the  trusts.    A  new  trustee  ^^  m&iung  good 

•^  monies  which 

had  .been  appointed  in  his  stead  as  to  one  of  the  trust  j^ad  come  to 

hu  hands  as 

estates,  under  a  power  in  the  will,  but  no  new  trustee  trustee  under 

the  same  trusts, 

had  been  appointed  with  respect  to  either  of  the  other  and  had  been 

misapplied. 

two  trust  estates*  The  greater  part  of  the  cestuis  que  The  residence 
<rttf^£n^were  interested  under  all  three  of  the  wills;  and  esteZtn  trust  ^'' 
this  was  the  petition  of  the  persons  entitled  for  life  under  o°  Uie' jurlsdie!^ 
the  trusts  of  the  wills,  and  of  some  of  those  entided  in  {Lori^'^eT^^^^^ 
reversion,  for  the  appointment  of  new  trustees,  and  for  ^yJI^^'^-^u'^t 
the  sale  of  the  bankrupt's  beneficial  interests  under  the  ^^^^  ^i°& 

'^  given  to  such 

wills,  and  the  application  of  the  proceeds  towards  making  P^'ty. 
good  the  sums  due  from  him  to  the  trust  estates,  and  for  bec^neathed  his 

residuary  estate 

liberty  to  prove  for  what  should  remain  unpaid  after  the  to  two  trustees, 
proceeds  had  been  so  applied.  pointed  ezecu- 

The  first  will  was  that  of  one  Jamei  Hardman,  dated  themnnou^nced; 
March  3d  1821,  whereby  the  testator's  real  and  residuary  dmth^the 
personal  estate  were  devised  and  bequeathed  to  one  TAo-  f^^i'e^^ 
mas  Hardman  and  one  Thomas  EntwUtUj  their  heirs,  ^^hJIJ^^*^'* 
executors,  administrators  and  assigns,  upon  trust  to  sell  P^nonal  reore- 

,  sentative,  who 

and  to  invest  the  proceeds  of  the  sale,  and  pay  the  became  bank- 
rupt.   The 

income  to  the  testator's  wife  for  life,  and  then  to  divide  cntuiiquetruH- 

e«*  presented  a 

the  principal  monies  among  the  testator  s  brothers  and  petition  for  the 

appointment  of 

sisters,  and  their  issue,  as  his  wife  should  by  will  ap-  a  new  trustee. 

On  it  appear- 
ing that  the  original  testator  had  been  dead  for  twenty  yean,  and  that' the  interest  of  the  trust 
fund  had  ever  since  been  applied  according  to  the  trusts,  and  on  the  petitioners'  deposing  that 
to  the  best  of  their  belief  all  the  original  testator's  debts,  &c.  had  been  paid :  Held,  that  a  new 
trustee  might  be  appointed,  without  it  appearing  that  any  personal  representative  of  the  original 
testator  was  before  the  Court. 

pp2 
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1844.  point.  The  wife^  Thomas  Hardman,  and  Thomas  JEnt" 
Ex  parte  toistle,  were  appointed  executors  and  executrix.  The 
iSd'Sheil  testator  died  on  the  10th  July  1828,  and  soon  afterwards 
Thomas  JEnttoistle  renounced  and  disclaimed. 

The  second  will  was  that  of  the  testator's  wife,  dated 
17th  August  18SS,  and  she  thereby,  in  exercise  of  the 
power  given  by  her  husband's  will,  appointed  the  pro* 
perty  comprised  in  that  will,  so  that  it  became  divisible 
into  many  parts  of  different  amounts,  of  each  of  which  the 
interest  was  payable  to  a  tenant  for  life,  with  a  bequest 
over  of  the  capital  of  the  share  to  the  children  of  the 
tenant  for  life.  Under  this  appointment,  the  bankrupt's 
mother  (one  of  the  petitioners)  was  tenant  for  life  of  a 
share,  and  the  bankrupt  was  entitled,  after  his  mother's 
decease,  to  a  share  of  her  share.  The  testatrix  left 
personal  property  of  her  own,  which  she  also  disposed 
of  by  her  will,  and  she  appointed  the  said  Thomas 
Hardman  and  another  person,  who  died  in  Thomas 
Hardmaris  lifetime,  her  executors.  The  testatrix  died 
in  1832. 

The  third  will  was  that  of  the  above-mentioned  Tho^ 
mas  Hardman^  who  bequeathed  his  real  and  rcfsiduary 
personal  estate  to  the  bankrupt  and  one  John  Lomas^ 
their  heirs,  executors  and  administrators,  upon  certain 
trusts,  for  the  petitioners,  during  their  lives,  with  be- 
quests over  in  favour  of  their  children,  and  a  share  in 
one  of  those  reversionary  interests  belonged  to  the  bank- 
rupt, who,  with  John  Lomas,  was  appointed  executor. 

Thomas  Hardman  died  in  18S8,  and  Lomas  renounced. 

The  fiat  issued  on  the  2d  of  August  1845.  In  1844, 
two  of  the  petitioners  were,  under  a  power  contained  in 
the  will  of  Thomas  Hardman,  appointed  new  trustees  of 
that  will,  in  lieu  of  the  bankrupt  and  John  Lomas,  but 
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the  other  wills  contained  no  power  to  appoint  new        1844. 
trustees.  ^  ^^ 

The  petition  stated,  that,  some  time  previously  to  ]|id*<Shcii 
Thonuu  HardmaiCz  death,  all  the  debts  funeral  and 
testamentary  expenses  of  James  Hardman  and  Ann 
Hardman  were  fully  paid,  and  all  the  legacies  be- 
queathed by  the  three  wills  were  also  fully  paid,  except 
that  the  shares  of  the  trust  monies,  to  which,  by  virtue 
of  James  HardmaiCs  will,  and  the  appointment  made 
under  it,  and  by  virtue  of  the  bequests  contained  in  Ann 
Hardman^s  will,  the  petitioners  were  entitled,  had  not 
been  distributed. 

The  dividends  arising  from  the  trust  funds  had  been 
paid  according  to  the  trusts,  and  upon  the  death  of 
Thomas  Hardman  the  capital  of  the  funds  came  into  the 
hands  of  the  bankrupt,  as  Tfumas  Hardman's  executor. 
The  bankrupt  bad  invested  part  of  the  trust  monies  in 
his  own  name  as  trustee,  but  had  retained  the  rest  in  his 
hands,  paying  interest  upon  the  amount  so  retained  to 
the  cestuis  que  trustent,  according  to  the  wills. 

One  of  the  cestuis  que  trustent  was  residing  in  New 
South  Wales,  and  it  did  not  appear  that  be  had  any 
notice  of  the  application,  but  all  the  other  cestuis  que 
trustent  under  the  wills  were  before  the  Court. 

Mr.  Little,  for  the  petitioners,  cited  Ex  parte  Gofme{a). 

Mr.  Freeling,  Mr.  Milne,  and  Mr.  Palmer,  for  the 
other  cestuis  que  trustent. 

Mr.  Ebnsley,  for  the  assignees. 

The  Chief  Judge  held,  that  no  Order  could  be  made^ 

(d)  3  M.  &  A.  166;  2  Dea.  278. 
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as  to  the  estate  in  which  the  absent  cestui  que  trust  was 
interested^  the  Court  having  only  jurisdiction  to  appoint 
new  trustees,  upon  due  notice  given  to  all  persons  inter- 
ested in  the  fund  (a). 


A  question  was  also  raised  respecting  Jamsa  Sard. 
man's  will,  there  being  no  evidence  that  the  renounciiig 
executor  died  in  ihe  lifetime  of  the  executor  who  had 
proved,  and  it  being  therefore  doubtful  whether  the  chain 
of  representation  was  not  broken,  and  whether^  if  the 
legal  personal  representative  were  any  other  person  than 
the  bankrupt,  he  would  not  be  a  "  person  interested," 
within  the  meaning  of  the  79th  section,  who  had  not 
been  duly  served  with  notice.  It  was  also  questioned, 
whether  the  funds  could  be  ordered  to  be  transferred 
to  a  new  trustee,  who  was  not  also  executor  of  the 
original  testator,  without  there  being  some  person  before 
the  Court  authorized  to  declare  that  the  debts  were  all 
paid  (ft). 

The  Court,  however,  having  regard  to  the  length  of 
time  which  had  elapsed  since  James  Hardman^s  death, 
and  on  hearing  that  the  affidavit  of  the  petitioners  stated 
that  all  his  debts  were  paid,  and  that  the  fund  was  a  clear 
fund,  of  which  the  income  had  for  many  years  been  paid 
according  to  the  trusts,  made  the  Order  as  to  the  estates 
in  which  the  absent  cestui  que  trust  was  not  interested. 


Tebruary  26.  On  this  day  Mr.  Palmer  stated,  that  he  was  authorised 
to  appear  and  consent  oh  behalf  of  the  abe^ent  cestui  que 
^ru^^,  whereupon  the  Order  was  made  as  to  both  wills. 
The  Order  was  in  the  following  form : 

(a)  6  Geo,  4.  c.  16.  s.  79. 

(6)  See  Ex  fgru  WUhHwn^  3  M.  &  A.  146  i  2  Dea.  151. 
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"  Now  on  hearing,  on  Monday  the  12th  of  February,  1844. 
and  this  day^  what  was  said  by/'  &c*,  *'and  Ezpvte 
Mr.  Milne,  of  counsel  for,"  &c.,  "  appearing  and  JJ^^"^"^, 
consenting  thereto,  and  stating  that  all  the  debts, 
funeral  and  testamentary  expenses  of  the  said 
testator,  James.  Hardman,  and  of  the  said  testa- 
trix, ^nn  HardmaUfWere  paid,  and  the  testamen- 
tary fiind  a  clear  fund ;  and  by  Mr.  Pabner,  of 
counsel  for,**  &c.,  **  and  John  Hardman  Lister  (a), 
in  the  said  petition  mentioned:— It  is  ordered,*' 
&c.  The  Order  directed  the  removal  of  the 
bankrupt  from  being  trustee  under  the  wills  of 
James  Hardman  and  Ann  Hardman^  and  the 
appointment  of  two  of  the  petitioners  as  new  trus- 
tees, and  directed  the  concurrence  of  the  bankrupt 
in  proper  acts  for  transferring  the  trust  fiinds. 
And  it  was  referred  to  the  Commissioner  to  take 
separate  accounts  of  the  several  sums  due  from 
the  bankrupt,  in  respect  of  the  several  deficiencies 
in  the  trust  funds  caused  by  the  defaults  of  the 
bankrupt.  And  all  the  interests  which  the  bank- 
rupt took,  or  was  entitled  to,  under  the  respective 
wills,  were  ordered  to  be  sold,  and  the  proceeds 
applied,  after  payment  of  expenses,  in  payment 
of  the  several  deficiencies  in  the  trust  funds,  with 
liberty  for  the  new  trustees  to  prove  for  so  much 
of  the  deficiencies  as  should  not  be  so  made  good. 
And  the  Order  was  to  be  without  prejudice  to 
such  rights  (if  any)  as  the  personal  representative 
ot  James  Hardman  might  have,  if  the  bankrupt 
were  not  such  personal  representative. 

(•)  ThU  wu  tbo  tbHBt  Miltti  fik$  trwu 
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1844. 

Ex  parte  The  Rev.  Thomas  Whipham  and  others. — In 
the  matter  of  Ayshford  Wise,  Nicholas  Baker, 

Uneoln*8  Inn  ^^^  WiLLIAM  SeARLE  BeNTALL. 

Feltruary  16. 

Country  bank-    THIS  was  the  petition  of  three  trustees  of  a  friendly 

era,  appomted  *^  ^ 

by  a  friendly      society,    called   "  The    Newton  Abbott   and    Newton 

society  to  re- 

ceiTe  monies,     Bushel   Men's  Annuitant  Society,"  praying   that   the 

and  to  transmit  .  .   ,      i  -.        ,  i  ,  .. 

them  to  their      assignees  might  be  ordered  to  pay  them  the  sum  ot 

I/oodon  agents, 

for  the  purpose    1^/*^  under  the  provisions  of  the  Friendly  Society  Act. 
the  Bank  of  1"^^  petition  stated^  that  the  society  was  established 

account  of  the  ^"  ^^  1^^^  18S0,  according  to  the  provisions  of  the 
for"tbe^ucSon  ^^^^^  ^^en  in  force  concerning  friendly  societies ;  and 
debt*are  M°"io  ***  ^"^  '"*^®  ^^  ^^  society  had  been  duly  certified  and 
be  considered     enrolled,  pursuant  to  the  directions  of  the  10  Geo.  4. 

as  appointed  to  ^ 

an  offif  in  the    c.  66.,  and  the  4  &  5  WW..  4.  c.  40.,  and  that  the  peti- 

society,  within      ^  * 

the  meaning  of  tioners  had  been  duly  appointed  trustees  of  the  society, 
Society  Act,  in  whom  all  the  real  and  personal  property  of  the  society 
c.  40.  s.  12*.  '    was  vested  as  such  trustees,  under  the  fourteenth  of  the 

rules  of  the  society,  so  certified  and  enrolled  according 
to  the  provisions  of  the  acts  of  parliament. 

That  in  the  year  18^  it  was  resolved  by  the  society, 
that  all  the  monies  and  efiects  of  the  society  should  be 
invested  in  the  Bank  of  England,  to  the  account  of  the 
commissioners  for  the  reduction  of  the  national  debt; 
and  that,  in  order  to  carry  such  resolution  into  effect,  it 
became  necessary,  according  to  the  rules  of  the  commis- 
sioners, whose  business  is  transacted  and  carried  on  in 
London,  that  some  agent  should  be  appointed  in  London 
on  behalf  of  the  society,  for  the  purpose  of  completing 
such  investment.  That  in  June  18^,  upon  application 
being  made  to  the  bankrupts  by  the  secretary  of  the 
society,  the  bankrupts  undertook  the  employment  and 
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office  of  agents  of  the  society,  to  receive  such  monies        1844. 
of  the  society  as  they  were  desirous  of  investing   to      £,  parte 
the  account  of  the  commissioners^  and  to  transmit  the     ^^f  o^^^s. 
same  to  Messrs.  Williams,  Deacon  &  Co.,  of  London, 
bankers^  who  were  the  London  agents  of  the  bankrupts, 
in  order  that  Williams  &  Co.   might  complete  such 
investment  at  the   National   Debt  Office  in  London, 
upon  the  terms  that  the  bankrupts  should  be  paid  by  the 
society  their  charges  for  commission  and  postages  in 
respect  of  the  sums  so  to  be  received  and  transmitted  by 
them.    That  thereupon,  at  a  quarterly  meeting  of  the 
society  duly  held  on  the  S9th    June  18S9,  it  was  re- 
solved that  Messrs.  Williams^  Deacon  &  Co.  should 
be  agents  for  conducting  the  business  of  the  society  with 
the  Bank  of  England,  as  required  by  the  National  Debt 
Office,  and  that  the  bankrupts  should  be  the  medium 
through  which  the  monies  were  to  be  transmitted  to  those 
London  agents  for  that  purpose.    That  this  resolution 
was  duly  communicated  to  the  bankrupts  by  the  secretary 
of  the  society  immediately  after  the  meeting  was  held ; 
and  that  various  sums  of  money  were  from  time  to  time, 
from  the  year  1839  to  the  year  1841,  paid  by  the  treasurer 
of  the  society  to  the  bankrupts,  and  transmitted  by  them 
to  Williams,  Deacon  &  Co.,  for  the  purpose  of  investing 
the  same  in  manner  above-mentioned.    And  that  the 
receipt  of  all  these  sums  of  money,  and  all  payments 
with  the  charges  relating  thereto,  and  the  commission 
charged  by  the  bankrupts  for  the  same,  and  also  for  the 
transmission  to  and  from  London  of  the  declarations 
of  the  trustees  for  the  purpose  of  the  respective  in^ 
vestments,  and  of  the  receipts  from  the  commissioners 
for  the  reduction  of  the  national  debt  for  the  sums  paid 
to  them,  were  duly  entered  in  an  account  between  the 
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1844.       trustees  of  the  society  and  the  bankrapte;  and  die 
j^Jl'L^      receipts  of  the  commissioners  were  from  time  to  time 

nS^Sm.  ^^^^^^^  ^  ^^^  bankrupts,  and  by  them  handed 
over  to  the  treasurer  of  the  society.  That  the  account 
consisted  wholly^  from  its  commencement  to  its  dose* 
on  the  credit  8ide»  of  entries  of  the  sums  paid  by  the 
treasurer  to  the  bankrupts  from  time  to  time  to  be 
transmitted  to  WilUama,  Deacon  &  Co.  for  such  inveit- 
ment|  and  of  payments  made  from  time  to  time  by  the 
treasurer  to  the  bankrupts  for  their  charges  poatagei 
and  commission  on  payment  of  such  sums;  and  con- 
sisted wholly,  on  its  debit  side,  of  the  sums  transmitted 
by  the  bankrupts  to  WiUia$iUj  Deacon  &  Co.  to  be  in- 
vested by  them  in  manner  aforesaid,  and  of  the  ehaiges 
of  the  bankrupts  for  postages  and  commission  on  pay- 
ment of  the  respective  sums  of  money  received  by  them 
of  the  treasurer  to  WilUams,  Deacon  &  Co. 

On  the  89th  June  1841  the  treasurer  of  the  society 
paid  into  the  banking-house  of  the  bankrupts  the  sum 
of  l26Lf  for  the  purpose  of  having  the  same  invested  m 
the  manner  before  mentioned,  at  the  same  time  giving  to 
the  bankrupts  a  declaration  in  writing,  signed  by  two  of 
the  trustees  of  the  society,  directing  the  payment  of  this 
sum  into  the  Bank  of  England,  to  the  account  of  the 
eommissioners  for  the  reduction  of  the  national  debt 
The  bankrupts  alleged,  that  they  transmitted  this  dedar 
ration  to  WUKams,  Deacon  &  Co.,  with  instructions  to 
procure  the  investment  of  the  money  in  the  Bank  cf 
England  to  the  account  of  the  commissioners;  but, 
in  iact,  no  such  investment  was  ever  made;  it  being 
alleged  by  WiUiame,  Deacon  &  Co.,  that  the  bank- 
rupts were  largely  indebted  to  them,  and  that,  no 
sum  of  money  having  been  specifically  remitted    to 
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them  for  the  purposes  of  such  investment,  the  above  1844. 
declaration  was  never  acted  on*  When,  however,  the  s^  parte 
above  declaration  was  so  transmitted^  William»i  Dmcan  ^f^^JH^^ 
&  Co.  held  in  their  hands  various  securities  to  an  amount 
and  value  &r  beyond  the  debt  then  due  to  them  from  the 
bankrupts.  These  securities  had  been  deposited  with 
them  by  the  bankrupts  for  the  purpose  of  securing  the 
balance  of  their  said  debt,  and  were  held  by  WiUiami, 
Deacon  &  Co.  in  the  character  of  mortgagees.  The 
accounts  between  Williams  8i  Co.  and  the  bankrupts 
were  adjusted  after  the  issuing  of  the  fiat,  and  the 
whole  debt  due  to  them  from  the  bankrupts  had  been 
satisfied,  partly  by  realization  of  some  of  the  securities, 
and  partly  by  the  payment  by  the  assignees  of  the  re* 
maining  balance  in  the  month  of  December  1841 ;  and 
such  of  the  securities  in  the  hands  of  WilHams,  Deacon 
&  Co.  at  the  date  of  the  fiat,  as  remained  unrealised 
when  their  debt  was  satisfied,  were  handed  over  or 
accounted  for  by  them  to  the  assignees,  who  had  thus 
realised  a  much  larger  amount  than  the  sum  paid  by 
them  to  WilKams,  Deacon  8c  Co.  in  satisfiiction  of  their 
debt,  and  the  said  sum  of  lS6/» 

On  the  SOth  July  1841  the  fiat  issued. 

Reference  was  then  made  by  the  petitioners  to  the 
4  &  5  Will.  4.  c.  40.  8.  10.,  by  which  it  is  enacted, 
^*  That  if  any  person  already  appointed,  or  who  might 
thereafter  be  appointed,  to  any  ofiice  in  a  seoiely  estab- 
lished under  that,  or  the  previous  act  of  10  Oeo.  4.  c.  66., 
and  being  entrusted  with  the  keeping  of  the  accounts,  or 
having  in  his  hands  or  possesiHon,  by  virtue  of  his  said 
ofiice  or  employment,  any  monies  or  efibcts  belonging  to 
such  society,  or  any  deeds  or  securities  relating  to  the 
same,  shall  die,  or  become  a  bankrupt  or  insolvent,  or 


and  others. 
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1844.  have  any  execution  or  attachment  or  other  process 
^^"^  issued,  or  action  or  diligence  raised,  against  his  lands, 
WniPMAM  goods,  chattels,  or  effects,  or  property  or  estates  heritaUe 
or  moveable,  or  make  any  assignment,  disposition,  as- 
signation, or  other  conveyance  thereof  for  the  benefit  of 
his  creditors,  his  heirs,  executors,  administrators  or 
assigns,  or  other  persons  having  legal  right,  or  the 
sheriff  or  other  officer  executing  such  process,  or  the 
party  issuing  such  action  or  diligence,  shall,  within  forty 
days  after  demand  made  in  writing  by  the  order  of  any 
such  society,  or  committee  thereof,  or  the  major  part  of 
them,  assembled  at  any  meeting  thereof,  deliver  and  pay 
over  all  monies  and  other  things  belonging  to  such 
society  to  such  person  as  such  society  or  committee  shall 
appoint,  and  shall  pay  out  of  the  estate,  assets,  or  effects 
heritable  or  moveable  of  such  person  all  sums  of  money 
remaining  due,  which  such  person  received  by  virtue  of 
his  said  office  or  employment,  before  any  other  of  his 
debts  are  paid  or  satisfied." 

The  petition  alleged,  that  under  the  circumstances 
above  mentioned,  and  by  virtue  of  such  their  office 
or  employment,  the  bankrupts,  at  the  date  of  the  fiat, 
had  in  their  hands  the  sum  of  IS6L  belonging  to  the 
said  society,  for  which  no  proof  had  been  made  under 
the  fiat;  and  that  on  the  6th  July  1843  a  demand  for 
this  sum  on  behalf  of  that  society  was  duly  served  upon 
the  assignees. 

A  dividend  of  5$.  in  the  pound  had  been  declared ;  and 
it  appeared  that  there  were  still  funds  of  the  joint  estate 
more  than  sufficient  to  pay  the  sum  of  1S6/. 

The  petitioners  contended,  that  the  sum  of  126{.  was, 
at  the  date  and  suing  forth  of  the  fiat,  in  the  hands  of  the 
bankrupts,  by  virtue  of  their  employment  and  office,  and 
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that  the  petitioners  were  entitled  to  receive  the  same        1844. 
out  of  the  bankrupt's  estate,  before  any  further  dividend       f*^"^ 
should  be  made.  Whipham 

and  oUiers. 

Mr.  J.  Russell,  and  Mr.  Cholmleyj  in  support  of  the 
petition,  referred  to  the  enactment  of  the  Friendly  Society 
Act  (4  &  5  Will.  4.  c.  40.  s.  1%)  as  stated  in  the  peti- 
tion (a),  and  also  to  the  59  Oeo.  3.  c.  128.  s.  ll.»  by 
which  it  is  declared,  that  any  such  society  may  pay 
directly  into  the  Bank  of  England  any  sum  of  money, 
not  being  less  than  SOL,  to  the  account  of  the  commis- 
sioners for  the  reduction  of  the  national  debt,  upon  the 
declaration  of  the  trustees  of  such  society,  or  any  two 
or  more  of  them,  that  such  monies  belong  exclusively  to 
the  society.  The  bankrupts  were  employed  directly  by 
the  society  for  making  this  investment;  but,  as  they  lived 
remote  from  the  Bank  of  England,  the  society  appointed 
the  London  bankers,  Williams,  Deacon  &  Co.,  to  be  the 
agents  for  conducting  the  business  of  the  society  with 
the  Bank  of  England.  The  money,  therefore,  came 
into  the  hands  of  the  bankrupts,  by  virtue  of  their  em- 
ployment by  the  society,  within  the  meaning  of  the  act 
of  parliament.  [The  Chief  Judge.  The  statute  says, 
not  persons  appointed  by  the  society,  but  any  person 
appointed  to  any  oflSce  in  the  society.  From  this  it 
would  seem,  that  the  person  employed  must  form  part  of 
the  establishment.]  We  submit,  that  the  word  ''  in' 
means  in  the  matters  or  concerns  of  the  establishment. 
It  is  not  necessary  that  the  party  employed  should  be 
employed  in  the  locality  of  the  society,  or  that  his  em- 
ployment should  be  confined  to  the  rooms  of  the  society. 

(a)  AnUf  p.  567. 
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1844,       The  bankers  in  this  cast  may  be  considered  as  oKoan 

^P^      appointed  for  the  purposes  of  the  institution.    There 

Wbipbam      ^as  no  dealing  here  as  between  banker  and  customer; 

and  oUnib. 

but  Wise  &  Co.  were  the  agents  merely  to  transmit  the 
money  of  the  society  for  investment  in  the  Bank  of  Eng- 
land, and  to  hand  over  the  receipts  of  the  money  invested 
to  the  trustees  of  the  society.  The  employment  of  the 
bankrupts  was  one  merely  of  transmission,  and  not  m 
the  ordinary  way  of  bankers.  And  there  was  an  actual 
appointment  of  the  bankrupts  within  the  meaning  of  the 
statute ;  for,  at  a  quarterly  meeting  of  the  society,  it  wis 
resolved,  that  the  bankrupts  should  be  the  agents  for 
transmitting  the  monies  of  the  society  to  the  London 
bankers. 

Mr.  Anderdony  and  Mr.  Baoofif  eantrd,  were  stopped 
by  the  Court. 

V.  C.  KmoHT  Brucb,  C.  J. — This  is  an  enactment 
creating  a  privilege  against  common  right,  and  there- 
fore care  should  be  taken  not  to  enlarge  the  conatrue* 
tion  of  it.  The  argument  in  this  case  has  turned  on  the 
meaning  of  the  word  '^  employment''  in  the  statute ; 
but,  if  that  word  was  to  mean  anything  distinct  from  the 
word  "  office,"  which  is  the  material  word  in  the  statute, 
it  is  strange  that  the  word  ''  employment"*  should  not 
have  been  associated  with  the  word  **  office"  in  the 
preceding  part  of  the  section;  but  there  the  word 
''  office  **  only  occurs.  I  cannot  consider  the  word 
'^  employment "  as  enlarging  the  meaning  of  the  word 
**  office."  The  question  is,  whether  these  bankers  had 
any  monies  of  the  society  in  their  hands  "  by  virtue  of 
their  office  or  employment."    I  apprehend  it  is  quite 
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immaterialy  whether  they  were  employed  in  the  ordinary  1844. 
way  of  bankers,  or  not;  the  material  point  being,  ^^^^ 
whether  they  were  appointed  to  any  office  in  the  society,     ^f  p*< 

and  oihcn  • 

It  appears  that  the  bankrupts  were  appointed  to  be  the 
agents  of  the  society,  in  receiving  and  transmitting 
monies  to  London,  for  the  purpose  of  investment  in  the 
Bank  of  England  to  the  account  of  the  commissioners 
for  the  reduction  of  the  national  debt,  and  that  Messrs. 
WilliamSf  Deaam  &  Co.  were  the  agents  of  the  bank- 
rupts for  the  same  purpose  in  London.  Any  man,  no 
doubt,  may  in  a  sense  be  said  to  be  discharging  the 
duties  of  an  office,  when  he  performs  the  duties  attached 
to  any  particular  employment ;  but  a  person,  who  is  acting 
as  a  mere  agent  for  another,  is  not,  in  the  ordinary  sense 
of  the  term,  understood  to  be  appointed  to  an  office. 
Although  there  are  some  senses  in  which  the  term  ^^  office'* 
may  be  used  as  synonymous  with  "  employment,"  yet,  in 
the  construction  of  this  act  of  parliament,  I  think  the 
word  must  be  taken  in  the  ordinary  sense  and  meaning 
of  mankind.  A  butcher,  or  baker,  is  employed  by  a 
customer,  but  neither  of  them  holds  an  office  to  which 
the  customer  has  appointed  him.  I  am  of  opinion  that 
the  appointment  of  the  bankrupts,  as  agents  for  this 
society,  was  not  an  appointment  to  an  office  or  employ- 
ment, within  the  meaning  of  the  act  of  parliament.  I 
shall  give  no  costs  on  either  side. 

Petition  dismissed,  without  costs. 
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1844. 

^^^y^^       Ex  parte  Greoory,  Faulkner^  and  Follbtt.— In  the 
Lincoin'i  Inn,  matter  of  Cresswell  and  Thompson. 

February  19. 

A  petitioner,      XHIS  was  the  petition  of  a  firm,  who  were  creditors  of 

teeking  to  annul  '^  ' 

the  fiat  for  legal  the  bankrupt,  to  annul  the  fiat,  for  want  of  tradinc.    The 

invalidity  not  ^  ^ 

patent  upon  the  bankrupt  had  obtained  his  certificate^  which  was  con- 
proceedings, 
mutt  apply  be-    firmed  on  the  23rd  of  May  1843.     The  trading  relied 

fore  the  certifi- 
cate is  allowed,  upon  was  that  of  a  scrivener ;  and,  in  opposition  to  the 

wants;  or  must  petition^  several   affidavits  were  filed,  both  as  to  the 
factoriiy^r  his   bankrupts   trading  generally  as   scriveners,  and  as  to 
^^^*  particular  instances  of  trading.     With  regard  to  die 

latter,  however,  it  was  objected,  on  the  part  of  the 
petitioners,  that  they  did  not  amount  to  more  than  nego* 
ciations  of  single  loans,  instead  of  being  general  lodg- 
ments of  money  for  investment.  The  affidavits  also 
stated,  that  the  petitioners,  in  February  1843,  were 
applied  to,  to  consent  to  annul  the  fiat,  upon  a  compo- 
sition of  lOs.  in  the  pound  being  paid  to  all  the  crediton, 
many  of  whom  had  agreed  to  accept  that  composition. 
The  petitioners,  upon  that  occasion,  declined  accepting 
less  than  20s.  in  the  pound,  one  of  them  stating,  that  the 
fiat  could  not  stand,  as  the  bankrupts  were  not  tradersi 
and  that,  if  it  were  prosecuted,  he  would  upset  it. 
The  petition  was  presented  on  the  22d  of  January,  1844. 

Mr.  Swanston,  in  support  of  the  petition. 

V.  C.  Knight  Bruce,  C.  J.,  without,  calling  on  the 
counsel  for  the  respondents. — In  this  case  there  is  no 
allegation  or  proof  of  fraud,  or  equitable  invalidity  in  the 
fiat.  The  petitioning  creditor's  debt  and  the  act  of 
bankruptcy  are  not  disputed,  and  the  petition  raises  the 
single  question  of  legal  invalidity  on  the  ground  that 
there  was  no  trading.    Now,  in  the  first  place,  looking 
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at  the  evidence  upon  which  the  Commissioner  found  the 
trading,  and  supposing  that  evidence  to  be  uncon- 
tradicted, I  am  disposed  to  think  that  the  just  inference 
to  be  drawn  by  a  jury  from  it  would  be  in  favour  of  the 
trading.  But,  in  Ex  parte  Levi{a)y  Sir  John  Leach 
held,  that,  unless  it  appeared  upon  the  face  of  the  pro- 
ceedings that  the  party  declared  a  bankrupt  is  not  a 
trader,  a  petitioner  could  not,  after  the  certificate  had 
been  allowed,  go  into  evidence  to  disprove  the  trading, 
unless  he  could  show  that  the  commission  was  fraudulent. 
And  I  think  it  but  just,  that  the  application  to  annul,  on 
the  ground  of  legal  invalidity,  should  be  made  before  the 
certificate  is  allowed,  or  at  all  events  very  soon  after- 
wards, unless  some  good  reason  is  given  for  the  delay. 
Here  the  certificate  was  allowed  in  April  1843,  and  was 
confirmed  in  May  1843;  and  this  petition  to  annul  is 
presented  on  the  22nd  of  January  1844,  without  any 
reason  for  the  delay  being  assigned,  the  petitioners  being 
all  the  time  aware  of  the  existence  of  the  fiat.  Under 
these  circumstances,  the  petition  must  be  dismissed  with 
costs. 

Ordered  accordingly. 


1844. 


Ex  parte 
Gebookt. 


(a)  Back,  75. 


Ex  parte  Llewellen. — In  the  matter  of  Toulson.       Une^in's  inn. 

F$b,  26  and  28. 

In  this  case  a  separate  fiat  had  issued  against  the  bank-  The  bankropc'i 

.   .  .  .  right  to  hie 

rupt,  and  afterwards  a  joint  fiat  issued  against  him  and  allowance  can- 
not be  preju- 

his  partner ;  and  this  was  a  petition  to  annul  the  sepa-  diced  by  an 

^  Order  to  annul 

rate  fiat.  a  separate  fiat 

in  favour  of  a 
joint  fiat ;  and  therefore  the  words, "  without  prejudice  to  the  bankrupt's  aUowince*"  will  not 
be  introduced  into  such  an  Order. 

VOL,  III.  Q  Q 


L 
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1844.  Mr.  Rogers  in  support  of  the  petition* 


Ezptrtt 

LwwiLLBK.        i^j^  Boom  appeared  to  consent  on  the  part  of  the 
assignees  under  the  separate  fiat. 

Mr.  Simon  for  the  bankrupt  asked  that  the  Order 
might  be  expressed  to  be,  without  prejudice  to  the  bank- 
rupt's allowance.  The  bankrupt  had  obtained  bis  certi- 
ficate^  and|  as  the  separate  estate  had  paid  the  requisite 
dividend,  he  would  be  entitled  to  an  allowance.  By  the 
Order  to  annul,  the  allowance  would  be  postponed  until 
the  joint  estate  was  wound  up,  and  would  depend  on 
the  assets  realized  under  the  joint  fiat.  It  was  only  just, 
therefore,  when  the  separate  fiat  had  been  allowed  to 
proceed  so  far,  that  the  bankrupt  should  not  be  deprived 
of  the  benefit  of  it. 

The  Chief  Judge. — If  such  a  qualification  of  the 
Order  be  proper  here,  it  ought  to  be  introduced  into 
every  Order  to  annul  a  separate  in  favour  of  a  joint  fiat; 
and  yet  I  never  before  heard  it  insisted  upon. 

Mr.  Bacon.  The  application  to  annul  is  usually 
made  so  soon  after  the  issuing  of  the  separate  fiat,  that 
the  question  cannot  arise. 

V^tfruary  28.        The  case,  having  stood  over  for  the  authorities  to  be 
looked  into,  came  on  again  on  this  day. 


Mr.  Rogers.  The  words  proposed  to  be  introduced 
are  unnecessary;  for,  if  the  separate  fiat  remained  in 
existence,  and  there  were  no  joint  fiat,  still  the  bankrupt 
would  not  be  entitled  to  any  allowance,  unless  the  joint 


CASES  IN  BANKRUPTCY.  576 

estate  yielded  the  statatory  amount  of  dividend,  as  well       1 844. 
as  the  separate  estate ;  and  his  right  is  precisely  the       -^  ^^ 
same  under  a  joint  fiat,  £x  parte  Powell  (a).     In  Ex    Llbweixew. 
parte  Farlaw  (b),  Lord  Eldon  said,  "  The  old  course,  in 
the  case  of  a  separate  commission  against  one  member  of 
a  partnership,  was,  that  the  joint  property  could  not  be 
administered  in  the  bankruptcy,  and  therefore  the  cre- 
ditors were  driven  to  their  bill  in  equity  to  ascertain 
what  was  to  be  paid  to  the  separate  creditors,  and  nothing 
went  in  the  course  of  distribution  as  separate  estate,  but 
what  was  distinguished  from  the  joint  estate.    The  Order 
for  keeping  separate  accounts  in  bankruptcy  has  super- 
seded the  necessity  of  a  bill ;  but  that  is  a  mere  mode  of 
arrangement,  which  cannot  give  the  bankrupt  other  pri- 
vileges than  he  would  have  been  entitled  to,  if  his  joint 
property  had  been  distributed  under  the  direction  of  a 
Court  of  Equity .''    And  in  Ex  parte  Holmes  (c),  which 
was  an  application  by  the  bankrupt  under  a  separate 
fiat  for  his  allowance,  his  separate  estate  having  paid 
SOg.  in  the  pound.  Lord  Eldon  refused  to  make  the 
Order,  declaring  his  opinion  to  be,  that,  to  give  the  bank- 
rupt his  allowance  in  such  a  case,  would  be  an  improper 
interference  with  the  right  which  the  joint  creditors  had 
to  the  surplus  of  the  separate  estate. 

Mr.  Simon.  The  cases  cited  were  decided  before  the 
6  Geo.  4.  c.  16.,  the  129th  section  of  which  provides  for 
the  bankrupt's  allowance  in  case  of  partnership.  And 
he  referred  to  Ex  parte  Minchin(d),  and  Ex  parte 
Gibbs  («). 

« 

(a)  2  Rose,  449  ;  1  Madd.  68.         (d)  Mont.  &  M<Ar.  141. 
(d)  1  Rom,  422.  (t)  Mont  105. 

(c)  2  Row,  95. 

QQ2 
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1844.  The  Court  however  thought  that  the  introduction  of 

^^^^  the  words  proposed  would  be  incorrect,  and  made  the 

£x  put6 

Llbwbllxn.  Order  in  the  usual  form. 


Lineoin*t  itm,  Ex  parte  TuBNEY  and  others. — In  the  matter  of  George 

March  4.  and  TaYLOR, 

Jttfi*  24. 

An  equitable  XHIS  was  the  petition  of  the  assignees  to  have  a  proof 

estate,  of  which  expunged,  on  the  ground  that  it  ought  not  to  have  been 

]egatiy°the^  ^  admitted,  except  upon  the  creditor  giving  up  a  mortgage 

prov«['JitSoQt  security  mentioned  in  the  deposition  in  support  of  the 

Sty,''if  lie     P'Oof- 

U  MWw?t?  ^^^  deposition  stated,  that  the  bankrupt  was  indebted 

the  mortgage,     jq  William  Robson,  the  deponent,  in  the  sum  of  516i 

be  10  locum-  ^  ' 

bered,  that  the    \Qs  for  principal  and  interest  due  on  a  joint  and  several 

bankrupt  would  '         r  r  .r 

have  DO  bene6-   bond,  dated  24th  November  1829,  entered  into  by  the 

cial  interest  in 

it,  if  the  mort-  banjUTupt  and  his  father,  Richard  Taylor,  the  considera- 
moved.  tion  for  which  was  a  sum  of  850Z.  advanced  by  the  de- 

ahip,  conaUti'og  ponent  to  the  bankrupt,  at  the  time  of  execution  of  the 
^D.  u  du.  bond.  And  the  creditor  thereby  deposed  that  he  had 
father  eqtritably  "®^*  ^^^  ^*^  *"y  person  to  his  use,  had  or  received  any 
ettateo??ia*own  """^^^'^  ^^  security  or  satisfaction  for  the  debt,  except 
to  secure  t  debt  ^hg  bond,  and  the  title  deeds  and  writings  relating  to  a 
son  separateiv,   certain  tenement  or  cottage  and  garden  at  Moreton  in 

and  aRerwards 

dies  indebted.  Marsh  aforesaid,  which  were  some  time  in  or  about  the 
son,  to  an  year  1840  deposited  with  the  deponent  by  the  order  of 
than  sufficient  the  bankrupt's  said  father,  to  whom  the  said  tenement 
anets,  including  ^^  premises  then  belonged,  as  a  collateral  separate  se- 
estate^eSen^    curity  from   the   bankrupt's    father  to    the    deponent, 

the  mortgage 

were  removed.  The  estate  descends  to  the  son,  who  becomes  bankrapt :  HM,  that  tbe  mort- 
gagee might  prove,  and  keep  his  security. 
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for  payment  of  all  and  every  sum  and  sums  of  money       lS44i. 
then  due  and  to  accrue  due  upon  the  said  joint  and       £x  parte 
several  bond  of  the  said  Eichard  Taylor  and  the  bank-     ^l^^ 
rupt. 

It  appeared  that  the  bankrupt's  father  had  been  in 
partnership  with  him,  and  that  the  partnership  had  been 
dissolved,  and  that  afterwards,  in  March  1843,  the 
&ther  died  intestate,  whereupon  the  property  comprised 
in  the  deposited  title-deeds  descended  to  the  bankrupt 
as  his  heir  at  law,  subject  to  Robsan^s  security.  The 
premises  were  stated  to  be  not  worth  the  amount  due; 
and  previously  to  the  application  to  prove,  application  had 
been  made  to  the  assignees  to  concur  with  Robson  in 
a  sale  of  the  property  by  public  auction,  and  to  join  in 
the  conveyance  to  the  purchaser. 

It  was  represented,  but  not  clearly  made  out,  that,  in- 
dependently of  the  creditor's  equitable  mortgage,  no  be- 
neficial interest  in  the  mortgaged  premises  would  have 
come  to  the  bankrupt,  the  father's  assets  being  insuffi- 
cient for  the  payment  of  his  debts,  even  if  the  mortgage 
had  not  existed.  The  Commissioner  thereupon  admitted 
the  proof,  without  requiring  the  mortgage  to  be  given  up, 
and  from  this  decision  the  present  petition  was  an  ap- 
peal. 

Mr.  Swanstan,  and  Mr.  Shebbeare,  in  support  of  the 
petition.  If  this  mortgage  were  removed,  the  estate 
would  be  the  bankrupt's, — subject  to  the  father's  debts,  it 
is  true,  if  there  be  any, — but  still  the  bankrupt's  estate,  for 
the  purposes  of  the  question  now  raised ;  and  no  such 
distinction,  as  is  now  to  be  contended  for  on  the  other 
side,  has  ever  been  taken.  [The  Chief  Judge.  Has  it 
ever  been  decided,  that  the  rule  holds,  where  it  cannot 
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1844.  make  any  difference  to  the  creditors  whether  the  mort- 
£z  parte  S^^  exists,  or  not?]  Such  cases,  no  doubt,  might  be 
andothere.  f^""*^*  although,  from  the  point  never  having  been 
taken,  nor  having  in  fact  occurred  to  any  one,  no  cases  are 
reported  with  reference  to  it.  The  only  question  is,  b 
it  the  bankrupt's  estate? — a  question,  which  here  most  be 
answered  in  the  affirmative;  for  withdraw  the  charges, 
and  the  bankrupt  has  the  property;  it  has  never  before 
been  contended,  that  it  must  be  his,  free  from  incum- 
brances.   They  then  cited  Ex  parte  Grave{a). 

The  Chief  Judge. — This  case  may  require  that  the 
foundation  of  the  rule  should  be  considered.  But  the 
onitf  lies  upon  the  respondent  to  show,  that  the  estate, 
which  primd  facie  is  the  bankrupt's,  does  not,  in  truth 
and  substance,  belong  to  him. 

Mr.  JBacofij  cowtrct.  Our  affidavits  go  to  establish  that 
point.  But,  even  if  they  be  considered  as  falling  short  of 
actual  proof  of  insolvency  of  the  father's  estate,  still  the 
creditor  might  prove,  vrithout  giving  up  the  security;  for 
the  only  test  is  this — was  the  estate,  which  is  the  subject 
of  the  security,  capable  of  being  administered  in  the  bank- 
ruptcy, as  matters  stood  at  the  time  of  the  fiat?  In  this 
case  it  certainly  was  not ;  for  it  would  first  have  had  to 
be  administered  as  the  estate  of  the  father,  and  in  pay- 
ment of  his  debts,  and  therefore  was  not  the  estate  of  the 
bankrupt  subject  to  the  creditor's  security,  as  it  ought  to 
be,  for  the  purpose  of  coming  within  the  rule,  that  a  cre- 
ditor cannot  take  the  whole  of  a  part,  and  a  part  of  the 
whole. 

(a)  1  Atk.  104 . 
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Mr.   Swamton,    in    reply,   referred   to   Ex  parte       16^. 
M*Turk{a).  j.,  p„^, 

TURNSY 


y.  C.  Knight  Bruce^  C.  J. — The  case  appears  to 
stand  thas: — the  money  was  lent  to  the  son ;  and,  for  se- 
curing the  debt,  the  father  became  surety,  and  with  his 
son  became  jointly  and  severally  liable  upon  a  bond; 
the  father  also  made  an  equitable  mortgage  of  part  of  his 
estate,  to  secure  the  same  debt;  but  the  debt,  as  I  have 
said,  was,  as  between  the  father  and  the  son,  exclusively 
the  debt  of  the  son.    The  &ther  dies.    The  real  estate 
descends  upon  the  son,  who  afterwards  becomes  bank- 
rupt.    Exclusively  of  the  question  as  to  other  incum- 
brances, and  the  general  debts  of  the  father,  I  appre* 
hend  the  estate  has  become  the  estate   of  the  bank- 
rupt, within  the  meaning  of  the  rule  which  excludes 
simultaneous  proof  and  retention  of  the  mortgage.    For 
the  circumstance,  that  the  pledge  was   not  made  by 
the  bankrupt  himself, — and,  that  the  property,  when 
pledged,  was  not  the  property  of  the  bankrupt, — does 
not,  I  4hink,  make  in  principle  or  substance  any  differ- 
ence.    But  it  is  said,  that  here,  in  truth,  the  bankrupt 
never  had  any  interest  in  the  property:  that  the  father  was 
so  indebted  at  his  death,  that  all  that  descended  to  the  son 
was  simply  in  effect  a  trust  estate,  accompanied  with  no 
beneficial  interest ;  and  that  such  a  case  differs  from  the 
ordinary  one,  even  where  the  bankrupt's  own  estate  is 
mortgaged  for  three  or  four  times  its  value ;  the  exist- 
ence of  the  mortgage  in  this  case  being  immaterial,  as 
regards  the  bankrupt's  estate,  and  the  removal  of  it 
being  capable  of  conferring  no  benefit  on  his  creditors. 
What  would  be  the  result  of  such  a  state  of  circum- 

(a)  3  M.  &  A.  31 ;  2  Dea.  58. 


and  othen. 
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1844.  stances^  if  established,  I  do  not  say.  I  am  not  pre- 
J^p'^  pared  to  say,  that  the  case  suggested  is  now  before  the 
TuaMEY       Court;  but,  on  the  other  hand,  I  am  not  prepared  to  say, 

and  othen. 

that  if  nothing  was  substantially  vested  in  the  bankrupt, — 
if  the  father  was  so  much  indebted,  that  whether  the 
mortgage  were  a  charge  on  the  estate  or  not,  was  imma- 
terial,— that  if  such  was  the  state  of  things  at  the  date 
of  the  fiat,  the  general  rule  would  apply.  I  desire  to 
give  no  opinion  on  the  point;  not  being  satisfied  that 
such  a  state  of  things  is  here  made  out.  The  presump- 
tion is,  that  the  descended  estate  is  beneficial;  until  that 
presumption  is  displaced,  I  must  at  all  events  consider 
the  general  rule  applicable.  The  affidavits  filed  on  the 
part  of  the  respondents  fall  far  short  of  what  is  requisite 
to  remove  the  presumption.  On  the  materials  before 
me,  I  think  there  cannot  be  a  simultaneous  proof  and  re- 
tention of  the  security.  The  proof  must  be  converted 
into  a  claim. 

Mr.  Bacon,  for  the  respondents,  asked  for  an  inquiry 
into  the  state  of  the  father's  assets  and  debts.     ^ 

The  Chief  Judge. — If  you  desire  an  inquiry,  knowing 
that  I  have  given  no  opinion  on  the  point  raised,  I  have 
no  objection  to  direct  such  an  inquiry;  but,  at  present,  I 
say  no  more  than  that  I  think  the  point  one  of  difficulty, 
as  well  as  of  novelty,  and  one  which  I  cannot  decide  on  the 
materials  before  me.  The  Order  then  will  be,  to  expunge 
the  proof,  and  to  enter  a  claim  for  the  amount,  without 
prejudice  to  any  question.  The  claim  must  be,  as  of  the 
date  of  the  proof.  Refer  it  to  the  Commissioner,  to  in- 
quire what  assets  of  the  father  are  in  the  possession  or 
power  of  the  assignees,  or  are  affected  by  the  fiat,  and 
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what  was  the  state  and  amount  of  the  claims  thereon  im-        1844. 
mediately  before  the  date  of  the  fiat;  and  whether,  at  the      £,  ptrte 
time  the  fiat  issued^  the  bankrupt  had  any  and  what  be-     ,^4  othm. 
neficial  interest  in  the  mortgaged  estate,  having  regard 
to  the  claims  on  his  father's  assets;  and  whether  the 
assignees,  in  respect  of  the  estate  to  be  administered 
under  the  fiat,  are  interested  in  the  question,  whether 
the  alleged  equitable  mortgage  is,  or  is  not,  a  charge  on 
the  estate  alleged  to  have  been  mortgaged ;  with  liberty 
to  state  special  circumstances.     The  inquiry  to  be  taken, 
as  at  the  request  of  the  respondents,  and  without  preju- 
dice to  what  ought  to  be  done  ultimately  as  to  proof. 

It  was  afterwards  arranged,  that,  instead  of  the  proof 
being  expunged,  the  dividend  should  be  stayed,  and  that 
the  respondents  were  not  to  interfere  as  to  the  certificate, 
or  otherwise. 

The  case  came  on  to  be  heard  this  day  on  further      June  24. 
directions,  the  Commissioner  having  made  his  report. 

By  the  report,  it  appeared  that  there  were  debts  due 
fi'om  the  father  and  son  as  partners  more  than  sufficient 
to  exhaust  the  father's  assets,  including  the  mortgaged 

• 

estate,  even  supposing  the  mortgage  were  removed ;  but 
the  report  did  not  find  the  amount  of  all  the  debts,  nor 
whether  there  were  any  separate  debts  of  the  father. 
The  Commissioner  found,  that,  at  the  time  the  fiat  issued, 
the  bankrupt  had  no  beneficial  interest  in  the  mortgaged 
estate,  having  regard  to  the  claims  on  his  father's  assets ; 
and  that  the  assignees,  in  respect  of  the  estate  to  be  admi- 
nistered under  the  fiat,  were  not  interested  in  the  ques- 
tion, whether  the  alleged  equitable  mortgage  was,  or  was 
not^  a  charge  on  the  estate  alleged  to  have  been  mort- 
gaged. 
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1844.  Mr.  SwanstoUf  and  Mr.  Shebbearef  in  support  of  the 

Ezmrta      Petition.     Assuming  the  Commissioner's  finding  to  be 
TuRNBY      correct,  still  the  circumstance,  that  the  estate  is  sabject 
to  charges  sufficient  to  exhaust  it,  has  never  been  held 
sufficient  to  withdraw  a  case  from  the  general  rule.    The 
only  question  that  has  been  ever  made  is,  whether  the 
estate,  on  which  the  creditor's  debt  is  secured,  is  the 
hereditas  of  the  bankrupt,  not  whether  it  is  damnowa 
hereditas,  or  not.     If  any  other  rule  were  adopted, 
inquiries  must  always  be  made  into  the  value  of  the  pro- 
perty, with  reference  to  the  incumbrances  upon  it  in  each 
case,  and  there  is  no  precedent  of  such  a  course  having 
ever  been  adopted.    Every  case  which  has  arisen  may 
in  fact  be  taken  as  an  authority  the  other  way,  from  the 
fact  of  no  inquiry  having  been  directed.      There  is 
another  objection  to  the  proof  standing;   the  debt  is 
partly  paid  by  the  proceeds  of  the  sale,  and  therefore  the 
proof  cannot  stand  for  the  whole  of  the  original  debt,  no 
such  sum  being  now  due.    [The  Chief  Judge.    This  is 
a  point  which  must  have  been  long  since  settled.     His 
Honour  inquired  of  Mr.  Ayrton,  the  registrar,  as  to  the 
practice.    Mr.  Ayrton  said  that  payment  from  a  third 
party,  after  proof,  made  no  difierence,  and  that  the  cre- 
ditor having  proved  might  obtain  all  he  could  from  any 
collateral  security,  and  yet  receive  the  dividends  upon 
the  whole  amount  proved,  so  that  the  whole  amount 
received  did  not  exceed  SOs.  in  the  pound.]    The  argu- 
ments we  have  already  urged  proceed  upon  the  suppo- 
sition that  the  Commissioner's  report  is  correct ;  but  the 
finding  is  wrong  upon  the  face  of  the  report,  being  at 
variance  with  the  facts  there  stated.    The  only  debts  of 
the  father,  which  are  mentioned,  are  debts  due  from  him 
jointly  with  the  bankrupt ;  consequently,  by  the  existence 
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of  the  mortgage,  the  joint  debtors  will  be  prevented  from  1844. 

being  paid  out  of  the  father's  estate,  and  will  be  thrown  ^^  ^^ 

upon  the  son's ;  a  result,  in  which  it  cannot  be  correct  to  ^nd  ottos 
say  that  the  assignees  are  not  interested. 

Mr*  Bacon  for  the  respondents. 

The  Chief  Judge. — When  A.  B.  mortgages  his  estate 
to  his  creditor,  who  is  also  a  creditor  of  A^  B.'s  son,  and 
A.  B.  dies^  and  the  estate  descends  to  the  son,  but  so  in* 
cumbered  with  the  debts  of  the  father,  that  the  son  can 
derive  no  benefit  from  the  estate, — in  such  a  case  I  think 
the  circumstance  of  the  legal  estate  descending  upon  the 
son  makes  no  difference,  because  the  bankrupt's  estate 
neither  gains,  nor  loses,  by  the  existence  of  the  mortgage, 
the  property  in  the  bankrupt  is  merely  nominal,  the  whole 
value  of  it  being  exhausted  by  others.  It  is  not  a  case 
within  the  ordinary  rule ;  but  the  creditor  has  a  right  to 
treat  the  mortgage  as  a  security  on  the  property  of  a 
person,  other  than  the  bankrupt.  The  argument  for  the 
respondents  may  therefore  be  confined  to  the  last  point 
raised,  as  to  the  debts  of  the  fiither  being  joint  debts* 

Mr.  Bacon.  Ex  parte  Peacock{a)  settled  long  ago, 
that  a  security  on  the  estate  of  a  partner  was  to  be 
considered  in  the  same  way  as  a  security  upon  the 
estate  of  strangers,  as  far  as  regards  the  question  be- 
fore the  Court.  If  the  father  were  alive,  and  his  estate 
were  administered  under  the  fiat  as  well  as  the  son's,  the 
creditor  might  prove  against  the  latter  estate  for  the  joint 
debts,  without  giving  up  the  security.    With  regard  to 

(a)  2  Gl.  &  J.  27. 
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1844.        ^h®  argument  that  the  property  is  the  property  of  the 
^"^^^^       bankrupt,  because  a  mere  legal  estate  descended  up6n 

£z  |Mirt6 

TvRNSY  himi  it  is  one  which  it  is  idle  to  attempt  to  maintain  in 
a  Court  of  Equity.  [The  Chief  Judge.  You  need  not 
trouble  yourself  with  that  part  of  the  case^  I  cannot  con- 
ceive that  the  question  who  has  the  mere  legal  estate  can 
be  at  all  material.] 

Mr.  Swantton  in  reply  referred  to  Carvalho  v.  ^fcm  (a), 
and  Tibbits  v.  Oearge  (&). 

V.  C.  Knight  Bruce,  C.  J. — In  this  case  a  father 
and  son  execute  a  joint  and  several  bond  to  a  creditor, 
and,  as  a  further  security,  the  father  equitably  mortgages 
a  part  of  his  real  estate  for  the  debt.  The  father  dies, 
and  the  real  estate  descends  to  the  son,  and  then  the  son 
becomes  bankrupt.  The  question  is,  whether  the  cre- 
ditor can  prove  his  whole  demand  under  the  fiat  against 
the  son's  estate,  without  deducting  the  value  of  the  mort- 
gage security.  Prima  facie,  he  ought  not  to  be  allowed 
to  do  so,  the  estate  of  the  father  having  descended  upon 
the  son  before  the  bankruptcy.  But  this  state  of  things 
is  suggested, — and,  now,  is  proved  to  have  existed, — 
namely,  that  the  father  was  at  his  death  indebted  to 
such  an  extent,  that  no  beneficial  interest  in  the  pro- 
perty descended  to  the  son;  so  that,  if  the  mortgage 
debt  were  annihilated,  the  other  debts  of  the  father  would 
more  than  exhaust  his  estate,  leaving  nothing  in  the 
shape  of  an  interest  or  estate  to  be  enjoyed  by  the  son. 
This  state  of  things,  I  am  of  opinion,  renders  the  case 
•an  exception  to  the  general  rule ;  as,  in  effect,  the  creditor 

(a)  4B.  &  Ad.382;  1  Ad.&ElL  883;  7  Sim.  109 ;  and 4 M. &  C 697. 
(6)  6  Ad.  &  £1.111. 
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is  able  to  state  truly  that  he  takes  no  part  of  the  bank-  1844. 
rapt's  estate,  within  the  just  expression  and  interpretation  ^P^ 
of  the  rule.  Tur»«t 

and  others. 

But  the  case  has  this  specialty,  that  the  debts,  which 
so  exhaust  the  assets  of  the  father,  are  debts  due  from 
the  partnership  which  existed  between  the  father  and  the 
son,  and  are  therefore  debts  of  the  son  proveable  under 
his  bankruptcy.     I  can  conceive,  that  in  such  a  state  of 
things  a  case  of  complexity  and  difficulty  might  arise. 
But  I  have  before  me  the  finding  of  the  Commissioner, 
against  which  no  exception  has  been  taken,  that  the 
bankrupt  has  no  beneficial  interest  in  the  mortgaged  pro- 
perty, and  all  that  is  alleged  in  answer  to  this  is,  that  the 
facts  found  do  not  warrant  the  conclusion.    I  however 
do  not  at  present  see  anything  in  the  facts  stated,  incon- 
sistent with  the  finding.     It  is  just  possible,  that  the 
result  of  a  further  reference  might  show  this  to  be  the 
case;  but,  considering  that  there  has  been  already  an 
opportunity  of  bringing  forward  such  a  state  of  facts 
under  the  leave  to  state  special  circumstances,  and  having 
regard  to  the  amount  in  dispute,  I  consider  myself  bound 
to  act  upon  the  report,  and  to  say  that  the  state  of  the 
father's  debts  and  assets  takes  the  case  out  of  the  general 
rule,  and  that  the  applicability  of  the  rule  is  not  restored 
by  the  special  circumstances  of  the  case.    With  regard 
to  the  costs,  this  is  not  a  case  in  which  the  mortgage 
was  made  by  the  bankrupt ;  I  think  the  costs  of  the  sale 
and  of  the  account  should  come  out  of  the  proceeds  of 
the  sale,  and  the  rest  of  the  costs,  under  the  circum- 
stances, out  of  the  general  estate. 

Ordered  accordingly. 
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1844. 

Ex  parte  Thomas  Elliot  Price. — In  the  matter  of 

lAncMilnn,  JaMES  GiBBS. 

March  4  and  6* 

^  ^^bUUf  '^^^  petitioner  in  this  case  claimed  to  be  an  equitabk 
exchaoge  for  mortgagee,  by  deposit,  of  a  bill  of  exchange  for  l^JSSiU. 
able  to  his  order,  14«.  Qd.,  a  warrant  of  attorney  for  40,000Z.,  and  two  poli- 

and  also  a  war-  n      *•         .  t  •  ^ 

rant  of  attorney,  cics  of  assurancc.     The  bill  of  exchangCi  which  was 

ezeculed  bv  the 

acceptor  of  the  payable  to  the  bankrupt,  or  order,  was  not  indorsed  by 
presnd  to  be  him,  and  the  petition  prayed  that  the  assignees  might  be 
^moDg  other*  Ordered  to  indorse  the  bill,  and  then  for  the  usual  order 
memVf  Oie^i]!  ^^  ^^'  ^  ^^  ^^^  ^^^^  ^^  ^^  equitable  mortgage*  The 
the^dc^'^^uu*^  following  were  the  circumstances  of  the  case : 
and  is  by  the '         Qn  the  22d  of  June  184S,  one  William  Pyne,  on  behalf 

accompanviog  ^     ' 

memorandttm     and  as  the  agent  of  the  bankrupt,  requested  the  petitioner 

expressed  to  be, 

to  secure  the      to  discount  a  bill  for  30002.,  drawn  by  Pyne  upon  and 

payment  of 

another  bill  for  accepted  by  the  bankrupt,  offering  to  deposit  the  sectt- 

3000/.,  accepted     ...  .  .      -       t  /.  » 

by  the  depositor,  rities  in  quesUou  as  a  security  for  the  payment  of  the  sum 
biu  is^noTin-  made  payable  by  the  bill  of  exchange  for  30002.  The 
bill  for  soooi.  petitioner  acceded  to  the  request,  and  gave  Pyae  a 
u^MwIdlThe^  cheque  for  2900/.,  who,  on  receiving  such  cheque,  depo- 
^•PJJI^fj;;;^-^  sited  the  securities  with  the  petitioner.  The  bill  of  ex- 
if  the  C^  of  c^"»g«  ^^  12,332/.  14tf.  9d.  was  dated  the  23d  of  Maj 

this  bill,  and  a 

new  memorandum  of  deposit  being  signed,  which  states  the  deposit  to  have  been  made  ca 
the  day  of  the  date  of  the  oevr  bilK  This  bill  is  renewed  in  the  same  way,  and  the  transact 
tion  is  repeated  on  several  successive  occasions,  each  transaction  taking  place  throngh  the 
agency  or  a  person,  who  is  the  solicitor  of  the  acceptor  of  the  deposited  bill  for  1*2,000^.,  and 
vrho,  as  such  solicitor,  attested  the  execution  of  the  warrant  of  attorney ;  but  no  further  notice 
of  any  of  the  transactions  is  given.    Held,  on  the  depositor  becoming  bankrupt, 

1.  That  the  deposit  must  Im  considered  to  have  been  made  at  the  time  of  the  first  transac- 
tion, and  not  to  have  been  made  afresh  at  every  succeeding  one. 

2.  That  the  interposition  of  the  solicitor  of  the  party,  who  executed  the  deposited  warraot 
of  attorney,  was  not  notice  to  that  party,  so  as  to  take  the  secority  out  of  the  reputed  owlN^ 
ship  of  the  depositor. 

i.  That  the  circumstance  of  the  warrant  of  attorney  being  expressed  to  be  eacecoted  for  tbf 
purpose  of  securing  the  jpayment  of  a  sum  primarily  secured  by  a  negotiable  instrnment,  did 
not  supersede  the  necessity  of  notice  as  to  the  warrant  of  attorney. 

4.  That  the  deposit  of  the  bill  of  exchaoge,  though  not  indorsed,  was  good,  without  notice; 
and  that  the  depositee  was  entitled  to  have  it  indorsed,  and  to  the  common  equitable  oMrt- 
gagee's  Order. 
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184S,  was  drawn  by  the  bankrupt  upon  and  accepted  by  1844. 
Lord  Wellesletf,  and  was  payable  to  the  bankrupt,  or  his  ^^  ^^ 
order,  three  months  after  date  thereof.  It  was  made  Puck. 
payable  at  the  office  of  Pyne,  who  was  then,  and  had 
e?er  since  been.  Lord  Welleslejfs  solicitor.  The  warrant 
of  attorney  was  dated  the  SSd  of  May  184S,  and  was 
executed  by  Lord  Wellesley  to  the  bankrupt  for  40,000/., 
to  secure  the  payment  of  the  bill  of  exchange  for 
12JSS2L  14f.  9d.,  and  of  another  bill  of  exchange,  not 
now  in  question.  The  policies  were  effected  by  the 
bankrupt  on  Lord  WeUesley's  life,  and  were  effected  in 
offices  in  which  the  assured  did  not  participate  in  the 
profits.  The  petitioner  deposed,  that  when  the  bill  for 
12f332L  14«.  9d.  was  deposited,  he  did  not  observe  that 
it  had  not  been  indorsed,  and  that  on  receiving  it  he 
placed  it  with  the  other  securities  in  a  safe,  where  they 
had  all  remained  ever  since.  Upon  the  bill  for  SOOO/. 
becoming  due  on  the  2d  of  July  184S,  the  bankrupt, 
through  Pyne,  paid  the  amount,  and  at  the  same  time 
sent  another  similar  bill  of  exchange  for  3000/.,  dated 
the  1st  of  July  IS42,  to  be  discounted.  The  petitioner 
discounted  it  accordingly,  by  returning  2900/.  of  the 
money  which  he  had  just  received;  and  upon  this  last- 
mentioned  bill  becoming  due,  instead  of  paying  it,  the 
bankrupt  sent  another  bill  for  the  like  amount,  with  a 
bonus  for  the  renewal,  and  took  back  the  former  bill. 
This  transaction  was  repeated  from  time  to  time  as  each 
successive  bill  became  due.  The  bill  of  exchange  for 
12,3321.  14«.  9d.,  and  the  several  other  securities,  re- 
mained in  the  petitioner's  possession,  as  a  security  for  the 
payment  of  each  successive  bill ;  and  a  fresh  memoran- 
dum explaining  the  purport  of  the  deposit,  and  similar 
in  terms  to  that  set  out  below,  was  signed  upon  the 
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1844.  occasion  of  every  renewal;  the  deposit  being  in  each 
^gj^^^^  successive  memorandum  stated  to  have  been  made  on 
Psics.  ^Q  ^^y  ^f  ^Q  ^2ite  of  the  memorandum.  The  last  of 
these  transactions  took  place  on  the  1st  of  March  1843, 
when  Pyne  delivered  to  the  petitioner  a  bill  of  exchange 
of  that  date  for  3000/.,  drawn  by  Pyne  upon  and  ac- 
cepted by  the  bankrupt^  and  made  payable  at  nine  days 
from  the  date  thereof.  Upon  receiving  the  bill,  the  peti- 
tioner delivered  up  a  former  bill  which  had  just  become 
due,  and  an  accompanying  memorandum,  and  received 
a  memorandum  in  similar  terms,  and  to  the  following 
e&ct: — 

"  London,  March  Itt,  1843. 

"Sir, 

"  As  agent  for  Mr.  James  Gibbs,  I  have  this 
day  deposited  with  you,  as  a  collateral  security  for  pay- 
ment of  a  bill  of  exchange  of  30002.,  drawn  by  me  upon 
and  accepted  by  the  said  James  Gibbs^  at  nine  days 
date,  the  following  securities,  namely,  a  bill  of  exchange 
for  12,332/.  4f .  9d.,  drawn  by  the  said  James  Gibbs 
upon,  and  accepted  by  the  Honourable  W.  P.  T.  Long 
WeUesUj/f  at  three  months   date;   and  a  warrant  of 
attorney  executed  by  the  said  W.  P.  T.  X.  WdlesJejf^  to 
secure  the  said  bill ;   also  three  policies  of  assurance 
upon  the  life  of  the  said  W.  P.  21  X.  Wellesley,  in  the 
British  Commercial  Insurance  Office  for  50002.,  and  one 
in  the  United  Kingdom  for  5000/,  and  one  in  the  North 
British  for  3750/. ;  and  in  the  event  of  the  sud  bill  for 
3000/.  not  being  paid  at  maturity,  I  hereby  authorise 
you  to  sell  or  otherwise  dispose  of  the  said  securities, 
and  pay  the  same. 

"  Your's  obediently, 

*'  William  Pyne." 
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At  the  same  time  Pyne  also  gave  the  petitioner^  as  a  1844. 
bonus  for  the  renewal,  a  cheque  for  100/.,  drawn  by  the  ex  parte 
bankrupt  upon  his  bankers  in  favour  of  the  petitioner.  Pmcs. 
The  petitioner  stated  in  his  affidavit  in  support  of  his 
petition,  that,  although  at  the  time  of  the  deposit  it  was 
expected  that  the  bill  for  1^,3822. 14^.  9^.  would  even- 
tually be  paid  by  the  acceptor  upon  his  succeeding  to 
certain  property,  it  was  not  expected  that  the  bill 
would  be  paid  on  its  arriving  at  maturity,  unless  that 
event  had  previously  happened,  and  that  it  had  not  yet 
taken  place;  that  it  was  not  required  or  understood 
between  the  parties,  that  the  petitioner  should  go 
through  the  form  of  presenting  the  bill  when  due,  unless 
such  event  had  happened,  it  being  well  known  that 
Pyne  had  no  effects  of  the  acceptor  with  which  to  meet 
the  bill,  and  would  not  be  likely  to  have  such  effects,  un- 
less the  contingency  had  occurred;  that  under  these  cir- 
cumstances the  bill,  although  overdue,  had  not  been 
attempted  to  be  presented,  but  had,  with  the  full 
knowledge  and  concurrence  of  the  bankrupt  and  Pyne^ 
remained  in  the  petitioner's  possession.  It  appeared 
that  notice  of  the  deposit  of  the  policies  had  not  been 
given  at  the  insurance  offices,  before  the  issuing  of  the 
fiat;  but  the  petitioner  submitted  that  Lord  Wellesley 
must  be  held  to  have  had  notice  of  the  deposit  of  the 
securities  with  the  petitioner,  such  deposit  having  been 
made  by  Pyne^  who  was  Lord  Welksley's  solicitor,  and 
who,  as  such  solicitor,  attested  the  execution  of  the  war- 
rant of  attorney. 

The  fiat  issued  on  the  11th  of  March  184<3. 

The  prayer  was  for  an  account  of  what  was  due  to 
the  petitioner  for  principal  and  interest  on  the  bill  for 
3000/.,  and  for  the  premiums  paid  by  the  petitioner  in 

VOL.  III.  R  R 
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1844.  keeping  on  foot  the  policies,  and  that  the  assignees 
^]P^      might  be  ordered  to  indorse  the  bill  of  exchange  for 

Price.  12,8321.  \9s.  Ad.  in  such  manner  as  the  Court  might 
think  fit;  and  that  the  latter  bill  of  exchange,  and  the 
several  other  deposited  securities,  and  the  several  debts 
and  sums  of  money  thereby  secured,  might  be  sold,  with 
liberty  for  the  petitioner  to  bid ;  and  with  the  usual  di- 
rections as  in  the  case  of  an  equitable  mortgage  with  t 
written  memorandum. 

Mr.  Swanston,  and  Mr.  De  Oex,  in  support  of  the 
petition.  The  ground  upon  which  the  petitioner's  secu- 
rity is  disputed  is,  that  proper  notice  has  not  been  given 
to  Lord  Wettesley,  or  the  insurance  offices,  of  the  deposit 
with  the  petitioner ;  formal  notice  not  having,  we  admi^ 
been  given  till  after  the  date  of  the  fiat.  But  there  is 
no  foundation  for  the  objection ;  for  notice  is  not  neces* 
sary  in  a  case  like  the  present.  The  deposited  bill  of 
exchange  of  Lord  WeUesley,  which  is  the  principal  secu- 
rity, being  a  negotiable  instrument,  could,  with  the 
amount  for  which  it  is  drawn,  be  transferred  wathoat 
notice  being  given  to  the  acceptor.  Nor  will  the  acci- 
dental want  of  indorsement  make  any  difierence.  It  was 
deposited  as  a  security,  and  of  course  the  depositee  had 
an  equity  to  call  for  that  additional  act,  of  indorsement, 
without  which  the  security  would  be  unavailable;  Ec 
parte  Byas  (a),  Smith  v.  Pickering  (6),  Ex  parte  Greeft- 
ing  (c),  Ex  parte  Mowbray  (<f ),  Ex  parte  Brown  (e).  Ex 
parte  Rhodes  {f\  Wathins  v.  Maule{g).  As  to  the 
other  securities,  the  later  decisions  of  the  Court  of 

(a)  1  Atk.  124.  («)   1  Gl.  &  J.  407. 

(6)  Peake,  69.  (/)  8  M.  &  A.  217. 

(«)  13  Ves.  206.  (f )  2  Jac.  &  Walk.  243. 
(d)  1  Jac.  &  Walk.  428. 
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Review,  until  the  case  o(  Ex  parte  Arhwright{a)  was        1844. 
decided  by  your  Honour,  were  against  the  doctrine  that      ^^    ^ 
absence  of  notice  to  the  debtor  ought  to  be  conclusive,       Pbiob. 
on  the  question  of  reputed  ownership.     And,  although 
your  Honour  thought,  in  Ex  parte  Arhwright^  that  the 
older  cases  prevented  the  Court  from  following  the  later 
decisions  of  the  Court  of  Review  upon  this  question,  it 
was  merely  on  the  ground  of  authority  and  precedent; 
and  there  would,  therefore,  be  no  disposition  to  extend  the 
principle  beyond  the  bounds  to  which  the  decisions  have 
carried  it.    Now  this  case  differs  from  former  cases  in 
many  particulars,  one  being  that  the  policies  and  war- 
rant of  attorney  depend  entirely  on  the  bill  of  exchange 
for  12,3S2L  14s.  9d.    The  warrant  of  attorney  expresses, 
on  the  face  of  it,  that  it  is  given  to  secure  the  amount  of 
this  bill  and  another;  and  the  only  insurable  interest 
in  the  policies  is  the  amount  of  this  bill.    No  person 
could,  therefore,  advance  money  on  these  securities, 
without  inquiring  after  the  principal  security,  the  bill 
itself, — nor,  in  fact,  without  having  that  document  in  his 
possession, — it  being  known  that  the  property  in  the  sum, 
for  which  it  was  accepted,  might  be  transferable  by 
simple  delivery,  and  without  notice  being  given  to  any 
one.     The  peculiar  circumstances  of  the  case,  therefore, 
exempt  these  securities  from  the  general  rule.     Besides, 
a  distinction  has  been  lately  taken  by  Courts  of  law, 
between  mortgages  of  choses  in  action  by  assignment, 
and  mortgages  which  arise  by  mere  deposit  of  documents; 
and  it  is  now  established  that,  in  the  latter  case,  notice 
is  not  requisite;  Gibson  v.  Overburyib).    [The  Chief 
Judge.  That  case  merely  decides  that  the  document  can- 
not  be  recovered  in  an  action  of  trover.]    Yet  such  a 

(a)  AnU,  p.  129.  (6)  7  Meet.  &  V^els.  555. 

RR3 
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1844.  decision  at  law  is  all  that  is  requisite  to  lay  the  founda- 
Ex  parte  ^^^^  ^^  ^^  equitable  right  to  realize  the  security.  The 
rights  of  equitable  mortgagees  of  real  property,  by  de- 
posit of  title  deedsj  rests  upon  that  foundation.  The 
deeds  cannot  be  recovered  in  an  action  of  trover  finom  the 
equitable  mortgagee ;  and  at  first  it  was  considered,  as 
Lord  JSldon  has  stated,  that  equity  would  leave  the  de- 
positary to  the  only  remedy  which  he  had  provided  for 
himself,  that  of  compelling  payment  by  the  embarrass- 
ment to  which  he  subjected  the  depositor,  by  withholding 
his  deeds  (a),  and  by  preventing  him  from  dealing  widi 
his  property  or  enforcing  his  rights  with  respect  to  it 
But  afterwards  the  right  of  realizing  the  security  vras 
extended  to  the  mere  depositary  of  the  title  deeds  of  real 
estate,  and  it  would  be  introducing  mere  arbitrary  and 
groundless  distinctions,  not  to  make  the  legal  right  to 
retain,  the  criterion  of  the  equitable  right  to  render  the 
security  available,  in  the  one  case  as  well  as  the  other. 

If,  however,  notice  was  necessary,  there  was  notioe 
here ;  that  is,  there  was  sufficient  constructive  notice  to 
be  a  compliance  with  the  rule.  Pt/ne,  who  negotiated 
all  the  transactions,  was  Lord  Wellesley's  solicitor,  and 
bad  attested  the  warrant  of  attorney  in  that  character; 
he  had  notice  of  the  deposit,  and  his  client  was  affected 
with  that  notice;  Tibbits  v.  George {b).  Much  slighter 
notice  has  been  held  sufficient,  to  prevent  the  72d  section 
from  applying ;  Duncan  v.  Chamberlayne  (c). 

Mr.  Russell,  and  Mr.  Bacon,  for  the  assignees.  First, 
the  whole  transaction  is  bad;  for  each  renewal,  and  the 

(a)  Ex  parte  Whitbread,  1  Rose,  300 ;  19  Ves.  209.    And  see  Ei  jmu 
Hooper,  19  Ves.  479. 
(6)  5  Ad.  &  £1. 115.  (c)  U  Sim.  123. 


Pbicb. 
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accompanying  deposit^  must  be  taken  as  a  separate  trans-  1844. 
action;  and  the  last  transaction  took  place  only  ten  days  £z  p^ne 
before  the  fiat  issued,  and  after  the  act  of  bankruptcy,  of 
which  the  petitioner  cannot  maintain  that  he  had  no 
notice.  [The  Chief  Judge.  But  the  deposit  was  made 
on  the  SSd  of  June  1842.]  The  very  memorandum, 
under  which  the  petitioner  claims,  states  the  deposit  to 
have  been  made  on  the  1st  of  March  1843;  and  the 
statements  of  the  petition  show  the  transactions  to  have 
been  several  and  distinct.  It  therefore  entirely  depends 
on  the  validity  of  the  last  deposit.  [The  Chief  Judge. 
It  is  quite  clear,  what  the  nature  of  the  transaction  was; 
the  deposit  was  made  to  secure  the  payment  of  the  bill  of 
exchange  first  accepted  by  the  bankrupt,  and  was  thence- 
forth continued,  as  the  bill  was  from  time  to  time  renewed.] 
At  all  events,  no  equity  has  been  made  out  to  have  Lord 
WeUeslet/'s  bill  indorsed.  In  Ex  parte  Mowbray  [a)^ 
the  whole  property  in  the  bill  had  been  parted  with ;  it 
must  have  been  the  intention  to  indorse  the  bill,  and  the 
decision  was  made  on  the  equitable  ground  of  mistake, 
which  is  not  here  satisfactorily  made  out.  It  is  remark- 
able, alse,  that  Lord  JEldon'e  attention  was  not  in  that 
case  called  to  Ex  parte  Monro  (b)  and  that  class  of 
cases;  and  therefore  the  question  of  reputed  ownership 
was  not  discussed.  [The  Chief  Judge.  Is  there  any 
trace  of  a  recognition  by  Lord  Eldon  of  the  principle  of 
Ex  parte  Monro? {b)  It  was  decided  eight  years  before 
Lord  Eldon  resigned  the  great  seal,  and  the  subject  was 
likely  to  be  one  of  frequent  occurrence.  It  appears  sin- 
gular, that  no  case  arose  in  which  it  was  acted  upon  by 
him  during  that  period.  If  I  had  been  at  liberty  to  treat 
the  question,  as  rem  integram,  I  do  not  say  how  I  should 

,,. ,.:        (a)  1  J.  &  W.  428.  (ft)  Buck,  300. 
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1844.       have  decided ;  but  I  consider  the  point  settled  by  aatho- 
-   ^        rity,  and  have  already  disposed  of  more  than  one  case 
Pbici.        upon  that  view.]    In  the  other  case  of  Ex  parte  Braicn{a) 
the  question  was  not  disputed,  and  that  case  cannot, 
therefore,  be  treated  as  indicating  the  opinion  of  the 
Court  upon  it.     Besides,  the  order  there  was  not  that 
which  is  here  sought,  but  merely  gave  permission  to  sue  in 
the  names  of  the  assignees.     The  petitioner  does  not 
say  he  acted  on  the  belief  that  the' bill  was  indorsed,  or 
that  the  bankrupt  agreed  to  indorse  the  bill,  and  it  is  verj 
improbable  that  a  bill  for  12,000/.  would  be  indorsed  to 
secure  a  debt  of  SOOOZ.    [The  Chief  Judge.  How  could 
it  be  available  as  a  security,  without  being  indorsed?] 
By  being  withheld  from  the  bankrupt.     [The  Ckuf 
Judge.  Has  the  bankrupt,  or  Pyney  made  any  aflSdavitf] 
No.    It  is  a  mistake  to  call  the  bill  a  negotiable  security, 
it  would  have  become  negotiable  by  indorsement;  bot, 
before  indorsement,  the  debt  is  exactly  in  the  same  condi- 
tion«  as  any  other  debt  to  which  the  custom  of  merchants 
does  not  extend.    To  bring  the  case  within  the  custom, 
what  the  custom  requires  must  have  been  done,  and 
there  is  no  equity  to  dispense  with  it,  except  under  ci^ 
cumstances  of  fraud  or  mistake,  or  other  special  equit- 
able grounds.     Without  these,  the  general  law  applies, 
which  requires  notice  to  be  given  to  the  debtor.    The 
same  law  applies  to  all  the  deposited  securities ;  and  as 
regards  the  warrant  of  attorney  and  the  policies,  there  is 
no  ground  whatever  for  contending  that  they  are  to  be 
exempted  from  the  rule. 

Mr.  SwcoMttmy  in  reply,  was  stopped  by  the  Court. 

(a)  1  Gl.  «r  I.  407. 
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V*  C.  Knight  Brxtce,  C.  J. — Whether  the  general        ^^*** 


rule  is  well  or  ill  founded,  and  whether  the  exception  is  Ex  paru 
well  or  ill  founded  in  principle,  both  the  rule,  and  the 
exception,  are  established  by  authorities  which  are  bind- 
ing upon  this  Court.  The  general  rule  was  settled  by 
Ex  parte  Monro  {a),  and  the  exception  is  equally  well 
established  in  the  case  of  a  negotiable  security,  such  as  a 
bill  of  exchange,  or  a  promissory  note,  payable  to  order. 
The  petition  must  be  dismissed  with  costs,  so  far  as 
regards  the  policies  and  the  warrant  of  attorney.  As  to 
the  bill  of  exchange,  there  must  be  a  reference  to  the 
Commissioner  to  inquire  what  is  due  for  principal  and 
interest  upon  the  security  of  the  deposit.  I  do  not  now 
order  the  assignees  to  indorse  the  bill;  but  I  wish  it  to 
be  understood  that  I  make  this  Order,  because  I  con- 
sider this  a  case  in  which  the  Court  will  order  the  bill  to 
be  indorsed,  when  the  proper  time  arrives  for  making 
that  Order. 

(a)  Back,  300. 


Ex  parte  Bkamhall  Clarke  and  others. — In  the  matter 
of  William  Roscoe,  John  Clarke,  and  William 
Stanley  Roscoe. u^,^i„*,  j„„, 

March  6. 

This  was  the  petition  of  the  real  and  personal  repre-  Order  made  for 
sentatives  of  the  above-mentioned  bankrupts,  all  of  whom  commission, 

—  jj  •xi-j.'*i.  ••  J        and  aonulline 

were  now  dead,  praying  that  a  joint  commission,  and  a  ^  gubRequeDt 
subsequent  fiat  in  the  nature  of  a  renewed  commission,  eomMsirion*** 
which  had  issued  against  the  bankrupts,  might  be  super-  ^t\oM^i33'M^^ 
sededand  annulled,  under  the  provisions  of  the  133rd  J?^^°{*J*,^ 
and  134th  sections  of  the  6  Geo.  4.  c.  16. 

It  appeared  that  in  the  year  1816,  the  bankrupts,  who 
were  bankers  at  Liverpool,  being  then  in  difficulties. 
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1844.  made  arrangements  with  their  creditors  for  paying  their 
Ex  parte  debts  in  full,  by  six  yearly  instalments  of  Ss.  4kL  in  the 
tndorbers.  pound,  together  with  interest  at  4/.  per  cent.;  and  that 
the  two  first  instalments,  with  interest,  were  duly  paid, 
but  that  they  were  not  able  to  pay  the  third  instalment 
In  consequence  of  this  default,  a  joint  commission  of 
bankrupt  was  issued  against  them  on  the  I8th  of  January 
1820,  under  which  they  all  obtained  their  certificates 
on  the  31st  of  March  1820.  The  separate  estate  of 
John  Clarke  had  paid  a  dividend  of  20s,  in  the  pound, 
and  a  considerable  part  of  his  estate  was  carried  to  the 
joint  estate;  the  separate  estate  of  W.S.JRoscoe  had  paid 
a  dividend  of  17^.,  and  the  separate  estate  of  W.  Roseoe 
a  dividend  of  3^.  Zd. ;  and  the  joint  estate  had  paid  a 
dividend  of  8«.  ^d.  in  the  pound,  in  addition  to  the  two 
instalments  of  3^.  4c2.  each  paid  before  the  bankruptcy* 
Part  of  the  separate  estate  of  John  Clarke,  which  con- 
sisted of  collieries  and  coal  mines,  was  not  sold  by  the 
assignees,  but  the  collieries  were  worked  by  them  for 
the  benefit  of  the  creditors.  On  the  6th  May  1842, 
three  of  the  Commissioners  having  died«  a  fiat  in  bank- 
ruptcy, in  the  nature  of  a  renewed  commission,  was 
issued,  under  which  fresh  assignees  were  chosen.  John 
Clarke  died  intestate  on  the  15th  August  1821,  leaving 
a  widow  and  several  children.  Administration  of  his 
personal  efiects  was  granted  to  the  widow,  and  the  peti- 
tioner JBramhall  Clarke,  his  eldest  surviving  son,  was 
his  heir  at  law.  The  widow  and  the  other  children 
were  parties  to  this  petition. 

IF.  Roseoe  died  in  the  year  1831,  leaving  three  exe- 
cutors, of  whom  Robert  Roseoe,  the  only  survivor,  was 
a  party  to  this  petition. 

The  new  assignees  under  the  fiat,  not  wishing  to  incur 
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any  personal  responsibility  in  continuing  to  work  the        lS44f. 

coUierieSi  which  formed  part  of  the  separate  estate  of      £x  parte 

John  Clarke,  and  being  determined  to  deal  with  them  in     ^Q^g, 

the  due  course   of  administration  in  bankruptcy,  his 

fiimily,  for  the  purpose  of  preventing  a  sale  of  this  pro- 

pertyi  proceeded  to  avail  themselves  of  the  provisions  of 

the  133rd  and  134fth  sections  of  the  6  Geo.  4.  c.  16.,  in 

order  that  the  commission  and  fiat  might  be  superseded 

and  annulled.    Accordingly,  on  the  20th  and  ^rd  June 

last,  they  inserted  an   advertisement  in  the   London 

Gazette,  whereby  all  the  creditors  who  had  proved  their 

debts  were  desired  to  attend  a  meeting  at  Liverpool  on 

the  26th  of  July,  to  decide  upon  accepting  or  refusing 

any  ofier  of  composition  then  to  be  made  by  the  survivor 

of  the  bankrupts,  or  their  friends.     The  meeting  was 

held  on  the  day  appointed,  when  the  friends  of  John 

Clarke  and  W.  Stanley  Roscoe,  in  the  presence  of  the 

creditors'  assignees  and  the  official  assignee,  o£fered  to 

pay  all  the  creditors  a  composition  of  Is*  in  the  pound 

upon  the  amount  of  their  several  debts;  upon  which  the 

creditors  present  appointed  two  of  the  joint  creditors  to 

examine  into  the  value  of  the  remaining  property  of  the 

bankrupts,  and  upon  the  expediency  of  accepting  such 

oflfer.     On  the  1st  August  last  a  second  advertisement 

was  inserted  in  the  London  Gazette,  and  also  in  most  of 

the  Liverpool  newspapers,  appointing  another  meeting 

of  creditors  for  the  23rd  of  August ;  on  which  day  the 

meeting  was  accordingly  held,  when,  on  the  report  of 

the  two  creditors  to  whom  the  offer  had  been  referred, 

all  the  creditors  then  assembled  unanimously  agreed  to 

accept  the  composition.    In  further  pursuance  of  the 

provisions  contained  in  the  133rd  section  of  the  act  of 

parliament,  another  meeting  of  creditors  for  the  purpose 
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1844.  of  deciding  upon  such  offer,  being  in  fact  the  second 
Ex  ptrte  meeting  required  by  that  section,  was  appointed  to  be 
^itS!^'  holden  at  the  District  Court  of  Bankruptcy  in  Liverpool 
on  the  SOth  of  Noyember  last,  of  which  also  due  notice 
was  given  in  the  London  Gazette  and  in  most  of  the 
Liverpool  newspapers.  Before  this  meeting,  however, 
the  surviving  bankrupt,  W.  Stanley  Roscoe  died,  leaving 
executors,  who  were  parties  to  this  petition.  The  meet- 
ing was  attended  by  fifly-two  creditors,  whose  debts 
were  the  largest  in  amount,  when  after  full  consideration 
the  creditors  then  present  unanimously  agreed  to  accept 
the  o&r  of  composition.  The  Commissioner  thereupon 
adjourned  the  meeting  to  the  2nd  of  December,  and 
again  to  the  4th  December,  on  both  of  which  days  several 
other  creditors  attended,  and  also  unanimously  agreed 
to  accept  the  ofier.  Besides  the  advertisement  in  the 
Gazette  and  newspapers  of  the  several  meetings  above- 
mentioned,  printed  circulars  containing  notices  to  the 
same  effisct,  as  well  as  notices  of  the  two  adjourned 
meetings,  were  likewise  transmitted  by  the  post  to  all 
such  of  the  creditors  whose  addresses  were  known,  or  to 
the  legal  representatives  of  such  creditors. 

The  petition  averred,  that  at  the  above  meetings  all 
the  forms  and  proceedings  required  by  the  Act  of  Par- 
liament, and  Lord  JEldon^s  General  Order  (a),  were  duly 
complied  with,  and  in  particular,  that  at  the  second 
meeting  and  the  two  adjourned  meetings,  the  creditors 
then  present  (who  accepted  the  ofier)  testified  that  they 
accepted  the  same,  by  signing  their  names  to  a  memo* 
randum  in  writing  expressly  declaring  such  acceptance ; 
and  that  the  Commissioner  duly  made  the  proper  certifi- 
cate required  by  the  above  General  Order.    By  the 

(a)  27th  June,  1S26.    See  3  Deec.  B.  L.  104. 
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Commissioner's  certi6cate,  he  ceriiBed  that  the  creditors       1844. 
who  had  proved  debts  were  577  in  number;  that  the       ez  parte 
debts  amounted  to  201,056/. ;  that  the  creditors  assenting      ^^^^ 
to  the  composition  were  eighty-four  in  number,  and  that 
their  debts  amounted  to  79,8261.;  and  that  sales  and 
conveyances  had  been  made  of  the  real  estates  of  W. 
Ratcoe  and  John  Clarke,  and  of  the  personal  estates  of 
all  the  three  bankrupts. 

The  petition  then  alleged,  that,  since  the  Commis- 
sioner made  his  certificate,  divers  other  creditors  who 
bad  proved  debts  had  come  in  and  accepted  the  offer, 
and  that,  so  far  as  the  petitioners  knew  or  believed,  no 
creditor  who  had  proved  a  debt  had  refused  or  was 
unwilling  to  accept  the  composition.  That  immediately 
after  the  certificate  of  the  commissioner,  notice  was  pub- 
lished in  the  London  Gazette  and  several  of  the  Liver- 
pool newspapers,  that  the  composition  was  then  payable 
to  all  the  creditors,  and  that  each  might  receive  the  same 
personally,  or  by  agent,  by  application  at  the  office  of 
the  official  assignee  in  Liverpool ;  that  on  the  10th 
December  last  a  second  notice  was  published  to  the  like 
effect;  and  that  in  several  subsequent  Gazettes  and  news- 
papers the  same  notice  was  repeated.  That  the  debts 
proved  by  the  creditors,  who  had  actually  received  the 
composition,  amounted  to  173,583/.,  and  that  the  amount 
actually  paid  was  8643/.,  leaving  a  balance  still  to  pay 
of  1409/.,  which  was  deposited  in  the  Bank  of  Liverpool, 
and  was  ready  to  be  paid  to  the  other  creditors  as  soon 
as  they  respectively  might  claim  the  same.  And  that  the 
assignees  were  fully  satisfied  that  the  above  agreement 
and  composition  was  a  beneficial  arrangement  for  the 
creditors,  and  that  all  the  proceedings  for  effecting  the 


and  othen. 
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1844.        same  were  taken  band  fide,  and  with  their  entire  appro- 

«^^^»k"  The  facts  stated  in  the  petition  were  duly  confirmed 

by  affidavit. 

Mr.  J.  Russell,  and  Mr.  Mylne,  appeared  in  support 
of  the  petition. 

Mr.  Swanston,  and  Mr.  Glasse,  consented,  on  the 
part  of  the  assignees. 

V.  C.  Knight  Bruce,  C.  J.  after  perusing  the  133rd 
and  134th  sections  of  the  6  Geo.  4.  c.  16.,  and  being 
satisfied  that  the  several  requisitions  of  the  act,  and  of 
the  General  Order,  had  been  complied  with,  said,  that  he 
had  great  pleasure  in  granting  the  Order  for  the  ^ixper- 
sedeas,  and  that  the  assignees,  at  the  expense  of  the 
petitioners,  should  execute  any  release  which  might  be 
required  of  the  freehold  property. 


Ex  parte  Ellis  and  another. — In  the  matter  of 

Lincoln's  Inn,  MuSGROVE. 

March  18.  * 

On  taxation  of  XHIS  was  an  application  on  the  part  of  the  bankrupt  to 

^coDsultiog^  review  the  taxation  of  a  bill  of  costs,  in  consequence  of 

^o^y  Sl^n*  the  disallowance  of  certain  items  by  the  taxing  officer. 

tion'^and'al^'''  It  appeared  that  the  bankrupt,  shortly  after  the  issuing 

to  a  "cond  ^f  ^jjg  fig^^^  presented  a  petition  to  annul  it;  and  a  cross 

healing,  if  the  petition  was  also  presented  by  the  petitioning  creditors 

of  a  special  na-  for  the  same  purpose,  and  praying  further,  that  they 

he  allowed.  might  be  at  liberty  to  issue  another  fiat  (a).     Upon  the 

(a)  See  ante,  p.  386. 
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hearing  of  these  petitions,  an  Order  was  made  for  an-        lS4f4. 
nulling  the  fiat,  and  directing  that  the  costs  of  so  annulling       £,  p^rte 
it,  and  also  the  costs  of  and  attending  and  incident  to    an/anoUier. 
the  petition  should  be  paid  by  the  petitioning  creditors. 
The  first  item  which  the  taxing  officer  had  disallowed 
was  a  charge  of  11.  10s.  2d,  for  obtaining  the  opinion  of 
counsel  after  the  petitioning  creditors  had  presented  their 
petition,  as  to  the  course  it  would  be  proper  for  the 
bankrupt  to  pursue. 

Mr.  Swanston^  for  the  bankrupt,  submitted  that  this 
was  a  proper  and  prudent  measure  adopted  by  the  bank- 
rupt, as  a  preliminary  step  to  presenting  his  own  petition. 

Mr.  Anderdon  contended  that  the  rule  was  not  to 
allow  any  costs  which  were  incurred  antecedently  to  the 
presentation  of  the  petition,  and  that  the  charge  which 
had  been  disallowed  could  not  be  considered  to  be  any 
portion  of  the  costs  incidental  to  the  petition. 

V.  C.  Knight  Bruce,  C.  J. — I  do  not  imagine 
that  the  practice,  of  disallowing  on  taxation  any 
costs  incurred  before  the  petition  was  presented,  has 
become  so  inveterate  as  to  have  the  force  of  a  rule. 
The  charge  objected  to  is  for  consulting  counsel,  pre- 
vious to  the  bankrupt  presenting  his  petition  to  annul 
the  fiat.  A  second  petition  for  this  purpose  might  be  a 
superfluous,  a  litigious  proceeding ;  but,  supposing  it  not 
to  be  such,  then  the  question  is,  whether  the  charge  for 
taking  the  opinion  of  counsel,  as  to  the  propriety  of  such 
a  proceeding,  ought  to  be  allowed.  The  whole  matter 
rests  on  the  expediency  of  the  second  petition ;  the  two 
petitions  for  the  same  purpose  create  all  the  difficulty 
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1844.  and  specialty  of  the  case;  and  the  bankrupt  might  be 
£z  parte  reasonably  anxious  to  be  advised  upon  what  act  of 
«.>/'''"h  bankruptcy  the  petitioning  creditors  could  be  allowed  to 
proceed,  in  the  issuing  of  another  fiat;  and  I  observe, 
that  the  Court  on  the  former  occasion  intimated  its 
opinion,  that  the  petitioning  creditors  ought  not  to  strike 
another  docket  upon  the  act  of  bankruptcy,  on  which  the 
prior  docket  proceeded.  I  think,  under  these  circum- 
stances, that  the  resort  to  counsel,  before  presenting  the 
petition,  was  discreet,  reasonable,  and  proper.  I  am 
perfectly  satisfied,  that  the  Court  is  not  bound  by  any 
rule  on  the  subject,  and  that  the  charge  which  has  been 
struck  out  ought  to  be  allowed. 

Mr.  Swanstan.  Another  charge  has  been  disallowed 
of  2L  4ff*  6d,,  the  amount  of  a  fee  to  a  second  connaely  on 
the  hearing  of  the  petition* 

M r*  Anderdon  contended  that  there  was  no  necessity 
for  instructing  two  counsel. 

* 

The  Chief  Judge. — I  have  always  felt  the  injustice 
of  subjecting  a  successful  litigant  party  to  an  expense, 
which  has  been  unavoidably  incurred  by  him.  One  of 
the  questions  in  this  case  was,  whether  an  act  of  bank- 
ruptcy had  been  committed  under  a  recent  statute,  that 
created  an  entirely  new  and  complex  act  of  bankruptcy. 
I  think  that  question  was  of  sufficient  importance  to 
justify  the  bankrupt  in  requiring  the  assistance  of  two 
counsel.  The  case  has  been  thought  worth  reporting, 
and  is  treated  as  one  of  a  very  special  nature.  Had  it 
been  a  firivolous  one,  there  would  then  have  been  no  need 
to  instruct  a  second  counsel  ,*  but,  under  all  the  circQia- 
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stances,  I  see  no  reason  why  this  charge  should  not  be       1844. 

Ellis 
and  another. 

Mr.  Swanston  then  stated,  that  the  officer  bad  dis- 
allowed a  fee  paid  to  counsel  for  drawing  the  petition. 

Mr.  Anderdon.  A  mere  petition  to  annul  a  fiat  does 
not  require  the  skill  of  a  counsel  to  draw  it 

The  Chibf  Judge. — I  am  of  opinion,  that  it  was  very 
proper  to  have  the  petition  in  this  case  settled  by  counsel. 

Mr.  Swanston.  The  next  items  disallowed  are  for 
several  attendances  and  letters  of  the  bankrupt's  solici- 
tors, occasioned  by  a  proposed  variation  in  the  Order^ 
which  was  the  subject  of  a  negotiation  between  the 
parties,  for  the  purpose  of  annulling  the  fiat  by  consent, 
to  render  unnecessary  a  contested  petition  on  the  subject. 

Mr.  Anderdan.  The  proposed  variation  in  the  Order 
was,  that  the  petitioning  creditors  were  to  pay  to  the 
bankrupt,  not  only  his  costs,  charges  and  expenses  of 
and  incidental  to  their  application  to  annul  the  fiat,  but 
also  his  costs  of  and  occasioned  by  the  fiat.  This  was 
not  conformable  to  the  practice  of  the  Court. 

The  Chief  Judge. — The  provision  for  the  payment 
of  the  bankrupt's  costs  of  annulling  the  fiat,  and  inci- 
dental thereto,  were,  it  appears,  omitted  in  the  form  of 
the  Order  proposed  on  behalf  of  the  petitioning  creditors. 
A  proposition  is  then  made  by  the  successful  party,  who 
however  insisted  on  such  an  alteration  in  the  Order  as 
was  untenable.      But  the  Order  itself,  as  originally 
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1844.  framed^  was  not  fit  to  be  accepted  by  the  bankrupt 
Ex  parte  ^^^'^  parties,  therefore,  were  wrong;  and  I  think  the 
d^''^  diAT  ^^^^  attending  the  negotiation  to  settle  the  terms  of  the 
Order  should  have  been  allowed  by  the  taxing  officer; 
who,  however,  is  not  to  blame  for  any  of  these  disallow- 
ances, as  he  appears  to  have  followed  what  he  considered 
a  proper  precedent.    Each  party  must  pay  his  own  costs 

a 

of  the  present  application. 


Ex  parte  Francis  Collins. — In  the  matter  of  Thomas 

Lincolm'  Inn,  ThOMAS. 

Wherein  Order  1  HIS  was  a  petition  of  the  solicitor  to  the  fiat,  praying 
District  Com-  to  rescind  an  order  of  the  Commissioner,  by  which  the 
solicitor  to  pay  solicitor  was  ordered  to  pay  to  the  oiRcial  assignee  a  sum 
th^offidaUs-^  o^  57Z.  ISs.  8rf.,  and  also  to  appear  before  the  Com- 
stating thespe-  missioner  on  a  given  day,  to  show  cause  why  the  costs 
whicMhe^Oider  occasioned  by  that  sura  having  been  withheld  by  the 
Jk"  !h***«--^-     petitioner,  and  incident  to  that  rule,  should  not  also  be 


was  a  solicitor    paid  by  the  petitioner. 

of  the  Court,  

or  that  he  ac-         It  appeared  that  in  March  184^,  a  Mr.  W.  Thomoii 

qniesced  in  the 

Order;  heU,     sincc  deceased,  instructed  the  petitioner  to  issue  a  fiat 

that  the  Com*  •  i      i       i  «  .  •  •     i    •         « 

missiooer  had  against  the  bankrupt ;  but,  previous  to  this  being  done, 
to  make  such''  ^^^  petitioner  required  a  guarantee  for  the  costs,  upon 
an    rder.  which  W,  Thomos  and  his  son.  John  Thomas  signed  a 

guarantee  addressed  to  the  petitioner,  by  which  it  was 
stated  that,  in  consideration  of  the  petitioner  issuing  a 
fiat  upon  the  petition  of  W.  Thomas  against  the  bankrupt, 
and  prosecuting  the  same  up  to  the  final  close  thereof, 
W.  Thomas  and  J.  Thomas  jointly  and  severally  under- 
took to  pay  and  guarantee  to  the  petitioner  the  due  pay- 
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ment  of  his  bill  of  costs,  as  between  attorney  and  client,        \S^4. 
for  issuing  and  prosecuting  the  fiat,  after  deducting  the       -^x  pane 
sum  received  from  the  bankrupt's  estate),  as  soon  as  the      Coluv^. 
same  should  have  been  made  out  and  delivered  to  either 
of  them,  the  said  W.  Thomas  and  J.  Thomas.     A  fiat  was 
accordingly  issued  against  the  bankrupt  by  the  petitioner, 
on  the  application  of  W.  Thomas  as  petitioning  creditor; 
and  the  petitioner  was  continued  as  the  solicitor  to  the 
estate,  after  the  choice  of  assignees.     The  petitioner's 
costs  up  to  the  choice  of  assignees  were  taxed  at  61/.  18^., 
and  a  bill  of  costs  subsequent  to  the  choice  of  assignees, 
had  been  also  made  out  by  the  petitioner  to  the  amount 
of  60/.  and  upwards,  which  he  alleged  that  he  was  willing 
to  have  taxed,  with  the  addition  of  the  messenger's  fees 
which  had  been  paid  by  him,  amounting  to  5/.  6^.  8</., 
making  a  total  due  to  the  petitioners  of  137/.  4«.  8cf. 
The  petitioner  alleged  that  W.  Thomas  from  time  to  time 
paid  to  him  various  sums  of  money  on  account  of  these 
costs,  and  that  he  had  also  received  two  small  sums  of 
ZL  \s.  \0d.  and  3/.  &.  6cf.  on  account  of  the  estate, 
amounting  in  the  whole  to  the  sum  of  93/.   19«.  5d. 
received  by  the  petitioner,  and  leaving  a  balance  of 
33/.  5s.  3d.  due  to  him.    The  official  assignee  claimed 
from  the  petitioner  a  balance  of  57/.  I3s.  8J.,  as  due  to 
the  bankrupt's  estate,  insisting  that  all  monies  which  had 
been  paid  by  W,  Thomas  to  the  petitioner  were  part  of 
that  estate,  and  that,  after  deducting  the  amount  of  the 
petitioner's  bill  of  costs  to  the  choice  of  assignees,  as 
taxed,  and  the  amount  of  the  messenger's  bill,  the  solicitor 
was  bound  to  pay  the  official  assignee  the  above  balance. 
The  petitioner  stated,  that  the  official  assignee  had  charged 
him  in  respect  of  sums  paid  by  W.  Thomas  to  the  peti- 
tioner, on  account  of  other  business  done  by  the  peti- 
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]  844.  tioner  for  W.  Thomas,  and  in  respect  of  two  other  sums 
Ex  parte  never  received  by  the  petitioner.  The  petiUoner  con- 
CoLLiMs.  tended,  that  none  of  these  sums  formed  part  of  the  bank- 
rupt's estate,  or,  at  all  events,  that  they  were  not  liable 
in  the  hands  of  the  petitioner  to  be  treated  as  such;  and 
that,  even  if  they  were  so  treated,  not  more  than  5/.  or 
6/.  would  then  be  due  from  the  petitioner  to  the  estate. 
The  petitioner  was  summoned  to  appear  before  one  of 
the  Commissioners  of  the  District  Court  of  Bankruptcy 
at  Birmingham  on  the  16th  February  1844,  to  account 
for  the  sums  so  received  by  him ;  when  he  attended  by 
his  agent  to  show  cause  against  any  Order  being  made 
on  him  for  the  payment  of  the  sum  claimed  by  the  ofii- 
cial  assignee,  and  filed  an  affidavit  in  opposition  to  such 
claim.  On  the  hearing  of  the  summons,  the  Commis- 
sioner made  the  order  complained  of,  which  was  now 
sought  to  be  set  aside. 

Mr.  Holt  appeared  in  support  of  the  petition. 

V.  C.  Knight  Bruce,  C.  J. — The  only,  or  the  first, 
question  is,  whether  the  learned  Commissioner  had  joris* 
diction  to  make  an  Order  in  the  terms  in  which  this 
Order  is  framed. 

Mr.  Bacon,  for  the  official  assignee.  The  petitioner 
submitted  to  the  jurisdiction  of  the  Commissioner  by 
attending  the  District  Court,  in  obedience  to  the  Cooh 
missioner^s  summons;  and  he  has  no  right  to  come  here 
to  be  relieved  from  an  Order,  which  was  the  consequence 
of  his  own  submission.  But,  further,— if  the  Commis- 
sioner had  no  jurisdiction  to  make  the  Order,  then,  of 
course,  it  is  a  nullity,  and  there  is  no  need  to  apply  to 
this  Court  to  rescind  it. 
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Mr.  Swanston  appeared  for  the  creditprs'  assignee.  1844. 


Ex  parte 

The  Chief  Judge. — The  order  may  in  a  sense  be  a      Collins. 
nullity^  but  I  am  bomid^  upon  this  petition,  to  pronounce 
an  opinion  upon  its  validity^  or  invalidity.    The  Order  is 
not  only  for  the  payment  of  the  sum  of  57/.  13s.  8d.,  but 
also  requires  the  petitioner  to  show  cause  before  the 
Commissioner  on  a  given  day,  why  the  costs  occasioned 
by  that  sum  having  been  withheld  should  not  also  be 
paid.    I  certainly  am  not  aware,  that  a  Commissioner  has 
any  jurisdiction  to  make  such  an  Order.    It  does  not  set 
out  any  of  the  special  facts  of  the  case,  nor  state  that  the 
party  on  whom  the  Order  was  made  was  a  solicitor  of  this 
Court,  nor  that  he  had  acquiesced  in  the  Order,  or  sub- 
mitted to  the  jurisdiction.    The  Order,  upon  the  face  of 
it,  merely  purports  to  be  an  order  upon  A.  B,to  pay  a 
debt  which,  as  it  is  stated,  he  owes  to,  and  withholds  from, 
C  2>.     I  speak  with  perfect  respect  for  the  office  and 
person  of  the  learned   Commissioner  ;    but  certainly 
Courts  of  Bankruptcy  were  not  established  to  try  and 
determine  questions  of  debt  between  an  alleged  debtor 
to  the  bankrupt's  estate  and  the  bankrupt's  estate,  and  to 
order  execution  against  the  alleged  debtor  for  debt  and 
costs.     I  am  bound  to  say,  that,  in  my  opinion,  this 
Order  has  no  validity,  as  it  was  beyond  the  functions  of 
the  learned  Commissioner.    There  is  no  ground  for 
sajring  that  the  petitioner  acquiesced  in  the  Order,  or 
so  submitted  to  the  jurisdiction  as  to  preclude  him  from 
this  application.    The  Order  must  therefore  be  dis- 
charged, and  the  petitioner's  and  respondents'  costs  be 
paid  out  of  the  estate ;  the  Commissioner  having  regard, 
in  taxing  the  respondents'  costs,  to  the  fact  of  their  ap- 
pearing separately  on  the  petition ;  and  this  Order  to  be 
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£x  parte 
Collins. 


without  prejudice  to  any  question  of  debt  or  account 
between  the  parties  (a). 


(a)  The  reporters  have  been  fa- 
voured with  the  following  judgment 
of  Mr.  Cororoissioner  Goulburn,  in 
reference  to  the  above  case,  which 
was  delivered  by  him  when  filling 
the  office  of  Commissioner  of  the 
District  Court  of  Bankruptcy  at 
Exeter,  on  the  occasion  of  a  diffi- 
culty being  suggested  to  him  by  a 
solicitor,  (who  had  seen  an  incorrect 
report  of  the  above  case  in  the  news- 
papers), whether,  in  working  up  old 
fiats, — that  is  to  say,  those  in  opera- 
tion before  the  passing  of  the  5  &  6 
Viet,  c.  122,  which  transferred  the 
jurisdiction  in  bankruptcy  from  the 
former  country  Commissioners  to  the 
Commissioners  of  the  District  Courts, 
— the  District  Court  had  power  to 
compel  assignees  under  those  fiats 
to  pay  over  any  money  in  their  bands 
belonging  to  the  bankrupt's  estate. 

"  COUBT  OF  BaNKRVFTCY  FOR   THB 

ExKTBB  District. 
10th  April  1844. 

"Mr.  COMMZBSIOMER  GoULBURK. 

I  am  very  glad  that  my  attention 
has  been  called  to  tbe  case  of  £r 
parte  CoUitu,  in  re  Thomas,  which  I 
have  myself  seen  leported,  or  rather, 
I  ought  to  say,  somewhat  m/j-re- 
ported,  in  one  of  the  London  papers. 
In  consequence  of  what  appeared 
there,  I  felt  it  my  duty  to  get  an 
exact  account,  from  a  reporter  who 
attends  the  Court  of  Review,  of  what 
actually  took  place ;  and  I  also 
thought  the  matter  of  sufficient  im- 
portance to  indace  roe  to  commu- 
liicate  with  the  Chief  Judge  of  the 
Court  of  Review.  As  to  the  real 
facts  of  the  case,  taking  them  from 
that  reporter's  account,  there  can 
now,  therefore,  be  no  misapprehen- 
sion. It  appears  that  a  fiat,  issued 
previously  to  the  passing  of  the  act, 
under  the  authority  of  which  we,  the 
country   Commissioners,   sit,    had 


been  transferred  into  the  Court  ct 
Bankruptcy  for  the  Birmingham  Dis- 
trict, and  the  usual  Order  had  been 
made,  directing    the   assignees  to 
bring  into  that  Court  all  the  "»^>*i— , 
books,  papers,  and  documeota  con- 
nected with  the  estate,  in  their  pos- 
session and  custody,  as  assignees. 
Such  books  and  papers  having  been 
brought  in  and  examined,  it  tamed 
out  that  the  solicitor  under  the  fiat 
had  received  a  certain  sum  of  moDey, 
which  he  had  not  paid  over  to  the 
assignee.    Under  these  circanstan- 
ces,  the  learned  Commissioner  did 
that  which  he  was  clearly  booad  to 
do ;  he  summoned  the  soUcttor  be- 
fore him,  in  order  to  show  cauK 
why  he  had  not  paid  over  the  money. 
The  solicitor  came,  in  obedience  to 
the  summons,  and    acknowledged 
the  receipt  and  non-payment  of  the 
money,  and  was  considered  to  have 
acquiesced  in  an  Order  being  made 
upon  him  for  the  payment  of  the 
amount,  or,  at  least,  in  the  jariafic- 
tion.  An  Order  was  thereupon  made* 
importing  merely  upon  the  face  of  it, 
that  the  solicitor  was  topay  themoaey, 
without  setting  out  any  one  of  the 
facts.  Afker  the  Order  was  made,  the 
solicitor,  although  he  was  conadeied 
to  have  acquiesced  in  its  being  madcb 
refused  to  obey  it ;  and  it  was  under 
these  circumstances  that  the  Boatlflr 
was  submitted  to  the  j  udgment  of  the 
Court  of  Review.    That  Coeit  mat- 
ply  decided,  what  it  did  not  need  its 
high  authority  to  determine — that,  ia 
making  an  Order  upon  the  aolicilor 
simply  to  pay  a  debt,  the  Commis- 
sioner had  exceeded  his  jurisdiction, 
— that  Courts  of  Bankruptcy 
not  established  to  try  and 
questions  of  debt,  and  to  order 
mediate  execution, — and  that  the 
Order  in  that  case,  not  setUag  oat 
that  the  party  on  whom  the  Order 
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was  nade  was  a  solicitor  of  the 
Coort,  or  that  he  had  acquiesced  in 
the  Order,  was,  on  the  face  of  it, 
bad,  and  must  therefore  be  dis- 
charged. 1  think  it  qiute  right,  that 
these  hcis,  which  are  the  real  facta 
of  the  case,  should  be  known ;  for  it 
is  highly  injurious,  that  reports  of 
what  transpires  in  Courts  of  justice 
should  go  fortli  to  the  public,  as 
they  very  frequently  do,  with  both 
the  law  and  the  facts  misappre- 
hended. I  have  thought  it  the  more 
necessary  to  refer  to  this  case,  be- 
caose  it  has  been  supposed,  though 
erroneously,  to  affect  cases  in  which 
Orders  have  been  made  by  this 
Court  upon  assignees  under  old 
fiats,  who  have  appeared  to  have 
in  their  possession  money,  books, 
or  papers,  belonging  to  bankrupt's 
estates,  which  have  come  into 
their  possession  as  such  assignees. 
It  frequently  happens,  in  connection 
with  thoae  old  fiats,  which,  even  at 
this  late  period,  are  being  brought 
into  this  Court — ^and  we  find  gene- 
Jilly,  that  those  in  which  the  bringing 
in  of  the  proceedings  has  been  so 
long  delayed,  are  just  those  which 
most  require  investigation,  and  in 
which  money  has  been  withholden 
from  the  creditors — it  is,  I  say,  a 
case  of  frequent  occurrence,  that  in 
pursuing  these  inquiries,  we  find 
that  the  assignees  have  either  money 
remaiaiog  in  their  hands,  or  that 
they  hmve  had  money  of  which  they 
seek  to  discharge  themsslves,  by 
aJlegiog  payments  which  they  bad 
BO  sort  of  right  or  authority  to  make. 
In  the  case  to  which  Mr.  Turnir 
has  adverted,  and  in  which,  upon  an 
audit,  we  have  recovered  540i.  for 
the  benefit  of  the  estate,  it  appears 
that  the  assignees  had  conceived 
that,  notwithstanding  the  act  of  par- 
liament (under  which  this  Court  is 
constituted)  had  deprived  the  old 
Commissioners  of  all  their  jurisdic- 
tion,— and  although,  from  the  pass- 
ing of  the  act,  the  power  of  the  Com- 


missioners and  of  the  assignees  fur- 
ther to  pay  or  receive  was  at  an  end, 
—still  they  might  go  on  paying  and 
receiving,  until  the  proceedings  were 
actually  brought  into  this  Court. 
Such  was  their  view  of  the  law ;  but 
it  is  a  perfectly  erroneous  one,  and 
contrary  ,to  the  clear  meaning  and 
intention  of  the  act.  Were  it  other- 
wise, an  assignee  would  have  nothing 
to  do  but  to  go  on  paying  money, 
until  he  had  frittered  away  and  got 
rid  of  ail  the  assets  in  his  hands, 
before  the  fiat  found  its  way  into  this 
Court.  I  think  it  right,  therefore,  to 
avail  myself  of  this  opportunity  of 
stating  the  grounds  on  which  I  have 
brought  my  mind  to  the  clear  con- 
clusion, that  this  Court  has  not  only 
the  power  to  make  an  Order  upon  an 
assignee,  requiring  him  to  pay  over 
any  money  in  his  hands,  but  that  it 
has  all  the  powers  of  a  Court  of  re- 
cord to  enforce  obedience  to  such 
Order.  In  looking  at  the  Act  before 
me,  the  5th  and  6th  Vict.  c.  122, 
I  find  that  the  first  of  these  questions, 
the  power  to  make  the  Order,  depends 
upon  two  of  the  sections,  the  62nd 
and  S3rd.  By  the  52nd  section  it 
is  declared,  that  "  all  power,  juris- 
diction and  authority  of  the  Com- 
missioners named  in  any  fiat  of 
bankruptcy,  issued  before  the  com- 
mencement of  this  act — and  by  the 
interpretation  clause,  the  word '  fiat* 
is  to  be  construed  to  include '  com* 
missions,' — shall  cease  and  deter* 
mine."  It  then  goes  on  to  empower 
the  Lord  Chancellor  to  transfer  and 
remove  any  such  fiat,  either  into  the 
Court  of  Bankruptcy,  "  or  into  such 
of  the  Courts  authorised  to  act  in 
the  prosecution  of  fiats  of  bankruptcy 
under  this  act,  as  he  may  deem  fit ;" 
and  it  declares  that  "all  further 
proceedings  in  every  such  fiat  shall 
be  thenceforth  carried  on  in  the  Court 
to  which  the  same  shall  be  trans- 
ferred, in  like  manner  as  if  the  pro* 
ceedings  under  such  fiat  had  been 
originsdly  commenced  thereioi  6(0t" 


1844. 


£z  parte 
Collins. 
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The  fiat,  IbeBj  having  been  to  trant- 
fencd  under  the  authority  given  by 
this  section,  the  next  section,  the 
69d,  points  out  what  the  Court,  into 
which  it  is  transferred,  is  to  do.  It 
enacts,  that,  on  the  transfer  taking 
place*  'it  shall  be  lawAil  for  the 
Court,  which  shall  thenceforth  act 
in  the  prosecution  of  sach  fiat,  at  its 
discretion,  to  appoint  some  one  of  the 
official  assignees  appointed,  or  to 
be  appointed,  under  the  said  re- 
cited act,  or  this  act,  to  act  with 
the  existing  assignees,  if  soy,  un* 
der  such  fiat,  and  to  direct  the 
existing  assignees  to  pay  and  de- 
liver over  to  such  officisl  assignees 
allmonwf,  books,  papers,  and  efiPects 
whatsoever,  in  their  possession  or 
custody  as  assignees.*'  So  much, 
then,  with  respect  lo  the  power  of 
the  Court  to  make  an  Order  upon  en 
assignee  to  pay  or  deliver  over  to  the 
oflkial  assignee,  appointed  under  the 
authority  of  this  act,  any  monies, 
books,  or  papen  in  his  possession, 
belonging  to  a  bankrupt's  estate.  It 
is  perfectly  clear,  not  only  that  it  has 
the  power  to  make  such  an  Order, 
but  that,  by  the  words  of  this  sec- 
tion, it  is  expressly  enjoioed  to  make 
it.  This  being  so,  the  next  question 
which  arises  is  this — the  Order 
having  been  made,  what  power  has 
the  Court  got  to  enforoe  iti  In 
dealing  with  this  question,  we  must 
turn  to  two  other  clauses  ci  the  new 
Bankrupt  Act,  the  59th  and  the 
66th ;  and  the  last  of  these  sections 
is  exceedingly  important.  The  59th 
section  gives  power  to  her  Mejesly 
to  appoint  twelve  Commissioners,  in 
addition  to  the  then  existing  Com- 
missioners of  the  Court  of  Bank- 
ruptcy, "  to  act  in  the  prosecution 
of  fiats  in  bankruptcy  in  the  coun- 
try ;"  and  it  then  goes  on  to  state, 
that  any  one  or  more  of  such  addi- 
tional Commissioners  shall  and  may 
form  a  Court  of  Bankruptcy  for 
the  purposes  of  this  act,— and  that 
eveiy  such  Court  shall  bo  authorised 


to  act  in  the  proseeutioD  of  fitia  aa 
bankruptcy  in  the  oountiy,  at  sncli 
place  and  in  and  for  each  diatriela 
as  her  Majesty,  with  the  advice  of 
her  Privy  Council,  may  be  plsaaed 
to  direct"    The  66th  sectioD,  te 
next  to  which  I  shall  advert,  oooa- 
prises  no  leas  than  three  dtflcient 
subject-matters,  and  for  that  reaaoBp 
perhaps,  each  one  of  them  haa  not 
been  so  much  and  diatinedy  eoD- 
siderad  as  it  might  and  ought  to 
have  been.    In  the  aeoond  dnnae  of 
that  section,  it  is  enacted  "  thai  any 
Commissioner  of  the  Court  of  Bank* 
ruptcy,  authorised  to  act  in  the  pro* 
secution    of   any  fiat  diiected  fee 
the  Court  of  Bankruptey,  afaall  be 
deemed  and  taken  to  be  n  Gout 
authorised  to  act  in  the  proeecn- 
tion  of  such  fiat."     These  wevda 
were  introduoed  into  the  act,  m 
consequence  of  a  deciaioD  ef  tbe 
Court  of  Exchequer  upon  e  cew 
which  occurred  some  years  ago.    le 
that  case  {Rm  v.  FauUcMr,  2  MesL 
&  Ayr.  311)  was  discttsaed  the  light 
of  a  single  Commissioner  to  fine  iar 
contempt—the  contempt  beteg  tkt 
writing  of  a  letter  to  the 
sioner,  referring  to  certain  acts  i 
by  him  in  his  official  capacity 
sitting  alone.     One  of  tlie 
points  raised  by  the  argnmenta  in 
that  case,  and  that  on  which  dw 
Court  appears  mainly  to  have  deoidad 
it,  was  this  *.  that,  although  bj  the 
Act  of  Parliament  eatabJiahing  the 
Court  of  Bankruptcy  that  Coert, 
consisting  of  four  judges  and  six 
Commissioners,  was  constitnfeed  a 
court  of  law  and  eqni^,  and  was 
declared  to  have  all  "the  rights, 
incidents,  and  privileges  of  a  Ceert 
of  record, — and  aldiough,  by  e  seb- 
sequent  aection  of  the  aame  net, 
power  was  given  to  each  CooiBai^ 
sioner  to  sit  by  himself  for  certain 
purposes,— yet  there  was  neihiag  in 
the  act  to  show  dial  any  single 
Commissioner,  wim  ao  aittiag,  con* 
atitnted  a  Cenrt.    It  was  lihoned  to 


CASES  IN  BANKRUPTCY. 


611 


the  case  of  a  judge  ritting  it  cham- 
bers to  transact  business  connected 
with  the  superior  Courts,  and  with 
respect  to  which  it  was  the  uniform 
practice,  if  a  judge  made  an  order 
when  so  sitting,  to  make  it  a  rule  of 
the  superior  Court,  before  it  was 
enforced  by  attachment.  For  the 
purpose  of  getting  rid  of  this  objec- 
tion, the  words  which  I  have  already 
read  were  introduced,  declaring 
that  any  single  Commissioner,  acting 
in  the  prosecution  of  any  fiat  directed 
to  the  Court  of  Bankruptcy,  shall  be 
deemed  and  taken  to  be  a  Court  for 
the  prosecution  of  such  fiat.  The 
Coort  of  Exchequer  in  that  case 
(Rex  T.  Faulkner)  decided,  that  no 
single  Commissioner,  sitting  alone, 
had  power  to  fine  for  contempt. 
That  decision  was  declared  to  be 
law  by  a  subsequent  statute,  5  & 
6  Will.  4.  c.  29.  s.  25.,  the  protiso 
in  which,  however,  the  later  act  of 
5  &  6  Viet,  c.  122.  s.  66.,  has  re- 
pealed ou  the  clear  legal  principle 
Lege$  pMteriores  jniores  eontrariat, 
alfrogant  (a).  The  last  branch  of  the 
66th  section  of  the  6  &  6  Vict,  enacts, 
"  that  every  Court  so  authorised  to 
act  in  the  prosecution  of  any  fiat,  or 
in  the  execution  of  any  duty,  im- 
jmed  or  to  be  imposed  on  tuck  Court 
by  thii  or  any  other  act,  hereafter  to 
be  in  force,  shall  have,  use  and  ex- 
ercise all  the  powers,  rights,  privi- 
leges and  incidents  of  a  Court  of 
record."  The  former  part  of  the 
section  having  made  a  Commissioner 
sitting  alone  a  Court,  this  part  of  it 
gives  to  the  Court  so  constituted,  all 
the  powers  of  a  Court  of  record.  I 
wish  to  direct  particular  attention  to 
the  words  "  in  the  execution  of  any 
duty  imposed  on  such  Court  by  this 
act>"  because  I  think,  on  referring 


to  the  63rd  section^  which  expressly 
directs  the  Court  to  order  the  as- 
signees to  pay  or  deliver  over  all 
monies  &c.  in  their  hands,  it  is  quite 
impossible  to  deny,  that  the  making 
of  such  an  Order  is  a  duty  imposed 
on  the  Court  by  the  express  words  of 
this  statute.  It  is  quite  clear,  there- 
fore, that  the  Court  has  not  only 
power  to  make  the  Order,  but  that  it 
is  expressly  enjoined  to  make  it,  and 
that  it  has  all  the  powers  for  en- 
forcing it  which  belong  to  a  Court  of 
record.  I  have  the  authority  of  the 
chief  judge  of  the  Court  of  Review 
for  stating,  that  in  the  case  Ex  parte 
Collins  he  decided  nothing  upon 
that  point,  —  that  that  case  had 
nothing  whatever  to  do  with  it — and 
that  his  decision  was  confined  to  the 
single  point  raised  by  the  facts  which 
I  have  already  detailed,  and  which 
I  will  not  go  over  again.  The 
power  of  the  District  Courts  to  make 
such  Orders  on  assignees,  as  those 
of  which  I  have  been  speaking,  was 
in  no  way  called  in  question. 

We  now  come  to  inquire,  what  are 
the  powers  of  a  Court  of  record  to  en- 
force obedience  to  its  own  Orders  1 
and  that  point  has  been  so  long  settled, 
that  it  is  almost  superflous  to  advert 
to  it.  The  law  upon  it  is  very  clearly 
and  plainly  stated  by  Mr.  Justice 
Holrovd,  in  the  case  of  Rex  v.  Cle» 
ment,  4  B.  &  A.  218.  That  was  a 
case,  which  determined  that  a  court 
ofgeneral  gaol  delivery  might  en  force 
its  orders  by  fine.  At  a  trial  for 
high  treason,  which  took  place  at  the 
Old  Bailey,  before  Lord  Tenterden 
and  other  judges,  it  was  ordered  by 
the  Court,  that  no  report  of  the 
proceedings  should  be  published 
in  any  of  the  newspapers  until 
the  trial  should  have   concluded. 


1844. 


Ex  parte 
Collins. 


(a)  Qu^re,  whether,  when  two  statutes  are  in  pari  materid,  an  express 
prohibition  in  the  former  one  can  be  repealed  merely  by  implication,  and 
without  express  words  for  that  purpose  contained  in  the  latter  statute,  or,  at 
least,  without  words  showing  incontrovertibly  that  the  manifest  intent  was  to 
repeal  the  prohibition.  See  Bst  v.  Lord  Ueorge  Gordon,  2  I>oug.  692.-^ 
E.E.D. 
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Id  ftpite  of  that  order,  one  of  the 
newspapers  published  the  first  day's 
evidence  at  length,  and  the  learned 
judge  who  presided  fined  the  paity 
for  the  contempt  a  sum  of  500/. 
That  case  was  fought  throughout  in 
two  Courts,  the  Couit  of  Queen's 
Bench,  and  afterwards  in  the  Ex- 
chequer ;  and  the  right  of  a  Court  of 
record  to  fine  and  imprison  for  con- 
tempt of  its  orders  was  very  much 
discussed.  It  is  unnecessary  to  go 
at  length  into  the  arguments,  but  we 
find  that  the  point  was  established 
beyond  all  question.  The  Attorney 
and  Solicitor  General,  the  late  Lord 
Cijford,  and  the  present  Lord  Lynd' 
hurtt,  argued  the  matter  very  fully, 
and  they  cited  from  the  Prac.  Heg. 
in  Chancery,  99,  this  definition  of  a 
contempt,  viz.  "  a  disobedience  of 
the  Court,  or  an  opposing,  or  de- 
spising, the  authority,  justice,  or 
dignity  thereof, — it  commonly  con- 
sists in  a  party  doing  otherwise 
than  he  is  enjoined  to  do,  or  not 
doing  what  he  is  commanded  or 
required  by  the  process,  order,  or 
decree  of  the  Court."  I  would  refer 
those  who  wish  to  investigate  the 
matter  more  closely  to  the  luminous 
judgment  of  Mr.  Justice  Holroyd, 
delivered  in  the  case.  He  says — 
"  Courts,  inferior  1o  the  Courts  at 
Westminster,  may  clearly  fine  and 
imprison  for  a  contempt,  if  thty  are 


Courtt  of  record,  as  the  Court  ci 
Quarter  Sessions,  or  the  Cooitsof 
oyer  and  terminer.  Indeed  it  is  die 
constant  practice  of  such  Courts  to 
fine  jurors  who  do  not  attend  &€•** 
I  think  then,  looking  at  all  these 
authorities,  and  at  the  diffiueot 
clauses  of  the  act  of  parlianent, 
there  can  be  no  doubt  of  ibe  power 
of  the  Court  to  make  such  an  Order, 
as  it  is  expressly  enjoined  to  make 
in  the  5drd  section,  and.  haviag 
made  it,  it  has  all  the  powers  of  a 
Court  of  record  to  enforce  it,  pr»- 
jfrio  vigore,  and  without  reference  to 
any  other  court.  It  is  indeed  per- 
fectly true,  that  the  Court,  having 
made  an  Order,  might  refer  the  mu- 
ter to  the  Court  of  Review,  and  call 
on  that  Court  to  enforce  it ;  and 
probably,  where  there  are  fands  in 
the  hands  of  the  official  assignee  to 
meet  the  expense  of  an  applicatioa 
to  that  Court,  such  would  be  the 
best  course  -,  but  it  would  not  be  so 
in  all  cases.  It  frequently  happens 
that  there  aie  no  hinds  belonging  to 
an  estate,  except  the  property  impro- 
perly kept  back ;  and  in  such  cases, 
if  the  power  be  in  the  Court,  as  I  be- 
lieve it  is  proprio  vigore,  to  enforce  its 
own  order,  it  ought  not  to  drive  the 
official  assignee  to  a  more  ezpea* 
sive  and  circuitous  mode  to  attaia 
an  object,  for  which  its  own  powers 
are  sufficient. 


Wetiminiter, 
Ajtnl  24. 


Ex  parte  Dakiell  and  others. — In  the  matter  of 

Daniell. 


Where  one  of      iHIS  WHS  the  petition  of  creditors  for  the  removal  of 

several  as-  * 

signees  isre-      an  assignee,  on  the  ground  that  he  had  gone  abroad,  and 

moved,  it  setms 

that  the  26th      was  not  likely  for  some  time  to  return  to  England.    The 

and  26th  sec-       . 

tionsof  the  1  &  nat  issued  in  ISSd,  and  the  assignee,  Sir  Wm.  Dauiell, 
lequire,  for  the   ^"0  was  a  captam  m  the  navy,  was  employed  on  a 

emctuallv 

vesting  of  the  bankrupt's  estate*  that  a  new  assignee  should  be  appointed  in  hie  room. 
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foreign  station^  being  at  present  in  the  command  of  the        1844. 
Ringdove^  in  the  West  Indies.    The  object  of  the  peti-       j,^    ^ 
lion  was  to  efiect  the  sale  of  certain  real  estates  of  the      Daniell 

and  others. 

bankrupt,  and  to  enable  Mr.  Turner^  the  other  assignee, 
to  complete  the  conveyance  alone. 

Mr.  Swanston,  in  support  of  the  petition,  said,  that  a 
difficulty  arose,  in  consequence  of  the  S5th  aud  26th 
sections  of  the  1  &  2  Will,  4.  c.  56.,  not  providing  for 
the  case  of  an  assignee  being  removed,  without  a  new 
assignee  being  chosen  in  his  room.  The  first  of  these 
sections  applies  to  personal,  and  the  other  to  real  estate, 
and  they  both  declare,  that  when  any  assignee  shall  be 
removed,  and  a  new  assignee  duly  appointed,  the  estate 
shall,  by  virtue  of  such  appointment,  vest  in  the  new 
assignee,  either  alone,  or  jointly  with  the  existing  as- 
signee, as  the  case  may  require,  without  any  conveyance 
for  that  purpose.  But  neither  section  provides  for  the 
whole  estate  vesting  in  the  continuing  assignee,  where 
one  is  removed,  and  there  is  no  new  choice. 

V.  C.  Knight  Bruce,  C.J. — One  mode  of  effecting 
the  object  of  the  petitioners  would  be  for  them  to 
take  an  Order,  declaring  that  it  would  be  for  the  benefit 
of  the  estate,  that  Sir  Wm.  Daniell  should  be  re- 
moved from  the  office  of  assignee,  and  that  Mr.  T\imer 
should  continue  sole  assignee,  and  ordering  that  Sir 
Wm.  Daniell  should  make  the  necessary  conveyance ; 
and  then  application  might  be  made  by  the  petitioners  to 
the  Court  of  Chancery  for  a  conveyance,  as  in  the  ordi- 
nary case  of  a  trustee  out  of  the  jurisdiction.  But 
perhaps  the  safer  course  will  be  to  have  a  new  choice, 
pursuant  to  the  directions  of  the  statute. 

Order  made  accordingly. 
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Ex  parte  Bbereton. — In  the  matter  of  Dobson.* 


May  1.  '  When  this  petition  was  called  on,  the  attestation  to  the 
4  P®  j^j®**  J  signature  appeared  in  this  form :  *'  A,  JB.,  writing  cleric, 
one  of  several     Brldgenorth/'  and  it  was  only  signed  by  one  assignee. 

be  received, 

iSltd  u^n  the  Mr.  Ghsse  objected  to  its  being  heard  on  two  grounds : 
other  aaiignee.  jgt.  that  it  was  not  attested  by  the  solicitor  actually  pre- 
senting the  petition,  or  by  any  person  stating  himsdf  in 
his  attestation  to  be  the  attorney,  solicitor,  or  agent  of 
the  party  signing,  in  the  matter  of  the  petition,  pursuant 
to  the  terms  of  the  General  Order  (a) ;  2dly.  that  it  was 
a  petition  purporting  to  be  presented  by  the  assignees 
under  the  fiat,  and  was  only  signed  by  one. 

Mr.  JBacoTif  contrd.  There  is  no  reason  now  for 
observing  so  strictly  the  Order  as  to  the  attestation 
of  petitions.  Before  the  Court  of  Review  was  esta- 
blished, there  was  no  peculiar  jurisdiction  in  bankruptcy 
over  solicitors  in  general,  unless  they  brought  themselves 
within  the  jurisdiction ;  and  the  object  of  the  Order  was, 
that  some  particular  solicitor  should  be  made  responsible 
to  the  Lord  Chancellor  sitting  in  bankruptcy  in  the 
matter  of  every  petition.  But  since  the  establishment  of 
this  Court,  the  solicitors  who  practise  in  it  are  admitted 
as  the  officers  of  the  Court,  and  are  consequently  liable 
to  its  immediate  jurisdiction  and  control.  Lord  JEXdatCi 
Order  therefore  has  now  become  useless. 

V.  C.  Knight  Bruce,  C.  J. — I  cannot  receive  a  peti- 
tion signed  by  only  one  of  several  assignees.  It  must 
stand  over,  therefore,  either  that  the  other  assignee  may 
be  served  with  the  petition,  or  that  it  may  be  amended 
by  adding  his  signature. 

(a)  12tfa  August  1809.    See  2  Deec  B.  L.  96. 
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Ex  parte   William  Dowe   Bushell,   and  William       v,#v^ 
ToTHiLL. — In  the  matter  of  Daniel  Wade  Acraman, 
William  Edward  Acraman,  Alfred  John  Acra-    „, 

Wuiminsttr, 

MAN,  William   Morgan,  Thomas  Holroyd,  and    ^utws,  4, 7, 

James  NoRROWAY  FrANKLYN. Uneoln't  inn, 

June  24. 

This  was  the  petition  of  assignees,  for  expunging  a  '^^^  ^^u^xj^I^' 

DvrSy  woo  uftu 

proof.  given  a  confi- 

aeotial  clerk  a 

The  three  first  named  bankrupts,  2>.  W.  Acraman,  s^enerai  author 

nr     n      A  %     a       -w       a  t*  '^^7  '°  writing 

W.  E.  Acraman,  and  A,  •/ .  Acraman,  for  several  years  to  sign  bills  and 
carried  on  the  business  of  merchants,  in  partnership,  at  of  the  firm,  di- 
Bristol,  and  also  a  separate  business  of  iron  masters  or  \\gt^  f^^  p^.  ^ 
manufacturers  there,  under  the  firm  of  Daniel,  Edward,  "^J^namrof 
and  Alfred  Acraman.    They  were  also  engaged  with  werewectiJS' 
other  persons  in  the  importation  and  sale  of  tea  to  a  \^°^f'^® 
large  extent.     W.  JE.  Acraman  was  also  a  partner  in  the  i»rtn«»»  who 

claimed  to  be 

firm  of  JBriggi,  Thurburn  &  Co.,  of  London,  merchants,  creditors  of  the 

aggregate  firm* 

which  had  also  an  establishment  at  Liverpool,  where  they  in  respect  of  an 
traded  under  the  firm  of  Acraman,  Brigg,  &  Co.  ^^^% 

On  the  1st  October  18S9,  the  three  Acramans  formed  purposes  of  the 
a  separate  and  distinct  partnership  with  T.  Holroyd  and  l^e'two  part- 
W.  Morgan,  in  the  business  of  iron  manufacturers  and  llJd"^^'* 
ship  builders,  under  the  firm  of  Acramans,  Morgan  &  rat^^j^ft^'^foj 
Co.,  Morgan  being  the  managing  partner  of  this  business,  •  P"^/!f  ^f^^^ 
which  was  carried  on  at  various  works  and  manufactories  H«/d,  that  ai- 

tboogb,  as  be- 
in  and  near  Bristol ;  but  the  money  affairs  and  transac-  iween  these  two 

partners  and 

tions,  and  the  keeping  of  the  accounts  and  books,  were  the  other  mem- 
under  the  immediate  superintendence  of  W.  E,  Acraman  the  notes  were ' 
and  A*  J.  Acraman,  at  the  counting-house  of  the  part-  created  and^pos- 
nership  in  Bristol,  and  in  the  same  building  wherein  the  ^^^  yetf  in  the 
business  of  the  three  Acramans  was  carried  on ;  Holroyd  J^^j^  ^^1^ 

nivance  in  the 
transaction  by  the  party  to  whom  the  notes  were  indorsed,  the  firm  of  the  six  were  liable  for 
the  amount,  and  that,  on  the  bankruptcy  of  the  firm,  the  holder  of  the  notes  had  a  right  to 
prove  the  amount  of  them  against  the  joint  estate. 


and  mother. 
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1844.  being  a  sleeping  partner,  and  W.  D.  Acraman,  who  was 
^!^^'^  a  person  of  very  advanced  age,  also  taking  no  active 
B08UELL  part  in  the  business.  After  the  formation  of  this  part- 
nershipi  namely,  on  the  Slst  December  1840,  the  several 
parties  executed  regular  articles  of  partnership,  by  which 
the  partnership  was  to  continue  for  the  term  of  ten  years 
from  the  31st  December  1839,  the  three  ^Icraman^  being 
each  entitled  to  four  eighteenth,  and  Hobroyd  and  Mar-' 
gan  each  to  three  eighteenth  shares.  The  capital  was 
to  consist  of  90,000/.  in  the  following  proportions, 
namely,  ^,000/.  contributed  by  each  of  the  Acramans^ 
making  60,000/.;  20,000/.  contributed  by  Holrcyd^  and 
10,000/.  engaged  to  be  paid  by  Hobroyd  and  Morgam^ 
so  as  to  make  up  their  respective  portions  of  15,000/. 
each  of  the  capital.  Among  other  stipulations  in  these 
articles  were  the  following,  viz.  that  any  money  advanced 
by  any  of  the  partners  beyond  his  proportion  of  capital 
should  be  deemed  a  debt  from  the  partnership,  but  if  the 
partner  making  the  advance  should  require  the  same  to 
be  paid,  or  any  of  the  other  partners  should  require  the 
same  to  be  taken  out  of  the  partnership,  it  should  then 
be  repaid  or  taken  out,  with  interest  at  5/.  per  cent.,  at 
the  expiration  of  six  calendar  months  next  after  such 
requisition ;  but  if  he  should  refuse  or  neglect  to  take 
out  the  same,  all  interest  should  thenceforth  cease.  And 
that  no  partner  should,  without  the  consent  of  the  others, 
discount  any  bill  or  note  with  partnership  money  or 
effects,  nor  apply  or  dispose  of  any  of  the  partnership 
money,  bills,  notes,  securities,  or  other  effects,  in  any 
other  manner  than  in  the  usual  course  of  the  business  of 
the  partnership. 

It  appeared  that  G.  Margarty  the  brother  of  the  bank- 
rupt W.  Morgan^  was  employed  by  the  firm  to  conduct 
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their  commercial  correspondence^  and  for  that  purpose        1844. 


and  aaotber. 


was  authorised  by  them  to  sign  bills  of  exchange  and 

cheques  in  the  name  of  the  firm,  under  the  following      ^J^^l!i!i, 

procuration : 

'<  Bristol  Iron  Works,  llth  June  1840. 

**  Dear  Sir, — We  hereby  have  to  request,  and  we  do 
hereby  likewise  authorise,  you  to  sign  all  letters,  accept- 
ances, bills  of  exchange,  drafts,  cheques,  or  other  matters 
incidental  to  the  management  of  our  commercial  depart- 
ments, or  ancillary  thereto,  on  our  behalf,  and  by  pro- 
curation of  our  firm.  Yours, 

Acramans^  Morgan  8c  Co." 

On  the  llth  August  1841,  the  bankrupt  J.  N.  Frank- 
iyn  was  admitted  a  partner  in  the  firm,  when  certain 
additional  articles  of  partnership  were  signed  by  the 
several  partners,  which  recited  that  W.  JE.  Acraman  and 
A.  J,  Acraman  had  advanced  large  sums  to  the  partner- 
ship, in  addition  to  their  shares  of  the  capital,  which 
then  remained  due  to  them ;  and  that  the  partners  were 
desirous  of  increasing  the  capital  of  the  partnership,  so 
as  that  it  should  not  exceed  2d0,000Z.  in  the  whole,  and 
for  that  purpose  of  admitting  new  partners  therein,  and 
had  agreed  that  the  capital  should  be  held  in  shares  of 
5OQ0L  each  ;  and  that  W,  E.  Acraman  and  A,  J.  Acra- 
man had  agreed  to  increase  their  proportions  of  the 
capital  from  the  sum  of  ^,000/.  to  the  sum  of  40,OOOZ. 
each.     It  was  then  provided  and  declared  that  the  other 
persons,  whose  names  were  then,  and  were  intended  to 
be,  thereunder  written,  should  be  admitted  as  partners, 
and  that  they,  and  the  parties  to  the  former  articles  of 
partnership,  should  be  and  continue  partners  on  the 
terms  of  those  articles ;  that  each  of  the  parties  should 
be  entitled  to  the  number  of  5000/.  shares  set  opposite 
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1844.       to  his  name;  that  each  of  the  new  partners  would  ptj 
V      _^        the  sum  of  5000/.  for  each  of  his  shares  on  or  before  tbe 

JUL  pan6 

BusHBii.      3ig(  December  then  next,  and  should  be  entitled  to 

and  another. 

interest  on  the  sums  paid,  at  the  rate  of  52.  per  cent 
These  additional  articles  were  signed  by 

D.  W.  Acraman,  for     ...    4  shares, 
W.  E.  Acraman,      ....    8  shares, 

A.  J.  Acraman, 8  shares, 

71  Holroyd, 4  shares, 

W,  Morgan, 2  shares, 

J.  N.  Franklyn, 3  shares. 

In  September  1841,  W.  E.  Acraman  and  A.  J.  Acra- 
man directed  G.  Morgan  to  sign  a  large  number  of  pro- 
missory notes,  in  the  name  of  the  firm  of  Acramm, 
Morgan  &  Co.,  payable,  as  to  part,  to  W*  E.  Acraman, 
and  as  other  part,  to  A.  J.  Acraman,  or  their  respectiTe 
orders,  for  sums  amounting  in  the  whole  to  the  sum  of 
84,272/.  Ss.  4c/.,  which  was  alleged  to  be  the  amount 
then  due  from  the  firm  of  Acramans,  Morgan  &  Co.,  in 
respect  of  advances  made  by  W.  E.  Acraman  and  A.  /. 
Acraman,  and  which  had  been  entered  in  the  partne^ 
ship  books  by  the  direction  of  the  two  Acramans,  to  the 
credit  of  a  loan  account  with  the  firm  of  D.,  E.  and  A. 
Acraman,  In  pursuance  of  the  above  directions,  the 
promissory  notes  were  written  or  filled  up  by  a  book- 
keeper, who  was  in  the  employment  of  both  the  firms, 
and  who  acted  under  the  immediate  orders  of  the  two 
Acramans,  and  the  notes  were  afterwards  signed  by  G* 
Morgan,  without  the  knowledge  of  any  of  the  other  part- 
ners. The  notes,  which  were  160  in  number,  were 
signed  on  the  14th  September,  the  25th  April,  the  28th 
September,  and  the  30th  September  1841,  and  were 
then  taken  possession  of  and  kept  by  W.  E,  Acraman 
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and  A.  J.  Acraman,  and  by  their  direction  were  entered  1844. 
in  the  books  of  the  firm  of  Acramans,  Morgan  k  Co.,  to  ^T^ 
the  debit  of  the  firm  of  i>..  E.  and  A.  Acranum  ;  but  such      Boibbll 

and  another. 

entry  was  alleged  to  have  been  made,  without  the  know* 
ledge  or  sanction  of  the  other  partners,  and  never  to  have 
been  since  adopted  or  recognized  by  them. 

Among  the  above  mentioned  promissory  notes  were 
the  four  following :  one  for  S500/.,  dated  the  7th  May 
1841 9  and  payable  twelve  months  after  date  to  W.  E, 
Acraman  or  order ;  another  for  5000/.,  dated  the  SOth 
May  1841,  and  payable  twelve  months  after  date  to  A. 
J.  Acraman,  or  order;  another  for  1500/.,  dated  the  SSd 
August  1841,  and  payable  nine  months  after  date  to 
A.J.Acramanf  or  order;  and  another  for  1000/.,  dated 
the  27th  August  1841,  and  payable  nine  months  after 
date  to  A.  J.  Acraman^  or  order. 

It  appeared  that  Hulberty  Layton  &  Co.,  of  London 
had  been  for  several  years  employed  by  the  firm  of  2>., 
E.  and  A.  Acraman,  as  their  brokers,  in  their  business 
connected  with  the  importation  and  sale  of  teas,  and 
that  they  had  also  been  employed  by  A,  J.  Acranum,  on 
his  own  private  account,  in  certain  speculations  or  time 
bargains  in  the  purchase  of  teas,  which  speculations  had 
been  unsuccessful ;  and  he  had  become  indebted  to  HuU 
bertf  Layton  &  Co.,  on  his  private  account,  in  a  large 
sum  of  money.  In  November  1841,  W.  E»  Acraman 
and  A.  J.  Acraman  indorsed  the  four  promissory  notes 
above  mentioned,  which  were  then  delivered  by  A.J. 
Acraman^  in  satisfaction  of  his  private  debt,  to  J.  Lay-' 
ten,  on  behalf  of  the  firm  of  Hulbert,  Layton  &  Co. 

It  was  alleged,  that  it  appeared  upon  the  face  of  the 
two  first  mentioned  promissory  notes,  that,  notwithstand- 
ing they  purported  to  bear  date  in  May  1841,  they  were 
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1844.  written  on  stamps  which  were  impressed  with  the  date 
Ex  parte  ^^  ^^^  ^^^^  September  1841^  and  diat  the  two  other 
aiS"anjSier.  "^*®^  ^^^®  written  on  stamps  which  were  impressed  with 
the  date  of  the  SOth  September  1841 ;  that  the  stamps 
were  not  issued  before  the  dates  which  were  thus  im- 
pressed on  them ;  and  that  neither  J.  Layton^  nor  any 
of  his  partners,  ever  made  any  inquiry  of  any  of  the  other 
partners  of  AcramaiiSf  Morgan  &  Co.,  as  to  the  supposed 
authority  of  O.  Morgan  to  sign  or  make  notes  in  the 
name,  or  by  the  procuration,  of  the  firm  of  AcramaUj 
Morgan  &  Co.,.  nor  as  to  the  purpose  for  which  such 
promissory  notes  had  been  made,  nor  whether  or  not 
they  had  been  so  made  by  the  authority,  or  with  the 
knowledge,  of  any  of  the  other  members  of  that  firm. 

It  was  also  alleged,  that  the  before  mentioned  autho- 
rity of  the  11th  June  1840,  given  by  the  firm  of  AerO' 
manSf  Morgan  &  Co.  to  G,  Morgan  to  make  or  sign 
promissory  notes,  was  confined  solely  to  such  promissory 
notes,  as  it  might  be  proper  or  necessary  to  draw  or  sign 
in  the  regular  and  usual  course  of  the  commercial  deal- 
ings of  that  firm,  and  that  the  authority  was  not  revived, 
after  Franklyn  became  a  partner  in  the  firm ;  that  when 
the  notes  were  taken  by  Laylon,  he  well  knew  that 
Franklyn  had  become  a  partner ;  and  that  neither  of  the 
other  partners  of  Acramans,  Morgan  8c  Co.  ever  recog- 
nized any  authority  in  G.  Morgan  to  draw,  make,  or  sign 
the  above  mentioned  promissory  notes. 

It  appeared  that  on  the  SOth  September  1841,  after 
the  notes  had  been  signed  by  G.  Morgan^  the  fact  was 
communicated  by  him  to  W.  Morgan,  who  thereupon 
acquainted  Holroyd  with  the  circumstance,  and  that 
these  two,  accompanied  by  Franklyn^  had  then  an  inter- 
view on  the  subject  with  W.  E.  Acraman  early  in  the 
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month  of  October  1841,  and  remonstrated  with  him  upon        1844. 
the  impropriety  of  the  transaction,  Hohoyd  at  the  same       e]P^ 
time  delivering  to   W.  E.  Acraman  a  written  protest      Bosh  ell 

^  ^  and  another. 

against  the  notes  being  put  in  circulation,  and  requiring 
that  they  should  be  delivered  up ;  when  the  latter  pro- 
mised that  he  would  not  part  with  or  attempt  to  circulate 
them.  On  the  16th  of  December  1841,  Holroyd^  having 
heard  that  W.  E.  Acraman  had  not  kept  his  promise, 
went  to  his  house,  accompanied  by  Franklyn,  and  there 
saw  him  in  the  presence  of  A.  J.  Acratnan,  when  HoU 
royd  and  Franklyn  insisted  upon  the  notes  being  deli- 
vered up  to  be  cancelled;  upon  which  W.  E,  Acraman 
consented  to  give  up  all  that  were  then  in  his  possession ; 
and  he  and  A.  J.  Acraman  finally  produced  156  notes, 
which  had  been  drawn  for  sums  amounting  in  the  whole 
to  71,5^/.  Ss,  Ad,  and  delivered  them  up  to  Holroyd, 
who  thereupon  cancelled  them. 

On  the  16th  June  184^,  the  fiat  issued  against  all  the 
bankrupts ;  and  Lay  ton  then  applied  to  prove  in  respect 
of  the  four  notes  before  mentioned  to  have  been  delivered 
to  him  by  A.  J*  Acraman;  and,  after  several  meetings 
and  much  discussion,  the  Commissioner  admitted  him  to 
prove  for  the  sum  of  10,034/.  for  principal  and  interest 
due  upon  the  notes. 

The  above  statement  was  supported  by  the  affidavit  of 
W,  Morgan, 

It  was  also  sworn  by  him  in  another  affidavit,  that  when 
G,  Morgan  was  appointed  a  clerk  in  the  office  of  Acra^ 
mans,  Morgan  &  Co.,  W,  E.  Acraman  proposed  that  a  ge- 
neral and  full  power  of  attorney  should  be  given  to  him  to 
enable  him  to  act  for  the  co-partnership,  not  only  in  carry- 
ing on  the  detail  of  the  business,  but  also  to  enable  him  to 
exercise  a  discretion  therein ;  but  that  it  was  opposed  by 

VOL.  III.  T  T 
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1844.  T.  Holroydy  and  consequently  abandoned.  That  it  was 
^  .  then  determined  that  a  letter  should  be  signed  by  the  firm, 
^^'"^S«  authorising  G.  Morgan  to  sign  in  the  name  and  by  the 
procuration  of  the  firm,  in  reference  to  routine  transac- 
tions, instead  of  the  more  general  power  which  Holroyi 
had  objected  to ;  and  W.  Morgan  was  accordingly  re- 
quested  to  sketch  the  form  of  such  a  letter,  which  he  did 
in  the  terms  of  the  letter  of  the  11th  June  1840;  and 
that  the  sole  purport  and  effect  of  such  letter  was  to 
enable  O,  Morgan  to  sign  all  the  business  correspond- 
ence, and  to  transact  the  other  routine  business  of  the 
firm,  and  to  draw  and  accept  such  bills  and  cheques  as 
should  be  required  in  the  ordinary  course  of  the  busi- 
ness ;  but  that  it  was  pot  intended  he  should  be  thereby 
authorised  to  sign  or  pledge  the  name,  or  engage  the 
credit,  of  the  firm  in  any  transactions  or  business  than 
such  as  would  naturally  fall  within  the  scope  of  the 
duties  of  the  head  clerk  of  such  a  business  as  the  firm 
were  engaged  in.  That  at  the  same  time  when  such 
letter  was  signed,  and  for  the  sole  purpose  of  facilitating 
the  business,  a  copy  of  it  was  transmitted  to  Jftte, 
Harford  &  Co.,  the  bankers  of  the  firm,  with  instruc- 
tions to  pay  all  acceptances  or  drafts  signed  by  Q- 
Morgan  in  the  name  and  on  behalf  of  the  firm. 

It  was  also  stated  by  him,  in  regard  to  his  knowledge 
of  the  issue  of  the  promissory  notes,  that  late  on  the 
night  of  the  30th  September  1841,  he  was  informed  by 
G.  Morgan^  that  he  had  on  that  and  on  some  preceding 
days  in  September,  by  direction  of  W.  E.  Acranum, 
signed  certain  promissory  notes  per  procuration  for 
AcramanSy  Morgan  &  Co.,  which  had  been  filled  in  by 
the  cashier  and  bookkeeper  J.  S.  Haytoard,  agreeably 
to  a  list  which  Hayward  brought  in  from  the  neighbour- 
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ing  office  of  D.  E.  and  A.  Aeraman,  made  out  in  the        1844. 
handwriting  of  A.  J.  Acraman;  and  that  some  of  these       ^"^ 

£ir  ptrte 

notes  had  been  made  payable  to  the  order  of  W.  JS.      Busbsll 

and  another. 

Acraman,  whilst  others  were  made  payable  to  the  order 
of  A.  J,  Acraman,  and  that  they  amounted  together  to 
the  sum  of  84^000/.  and  upwards,  and  were  payable  at 
sundry  dates.  That  he  was  greatly  surprised  and  alarmed 
by  the  communication,  and  expressed  his  regret  that  O. 
Morgan  should  have  obeyed  the  directions  so  given  to 
him ;  and,  being  unable  to  learn  from  O.  Morgan  the 
reason  which  W.  E.  Acraman  had  for  the  creation  of 
the  notes,  he  at  once  declared  the  transaction  to  be  most 
injudicious  and  improper,  if  intended  as  a  measure  of 
finance  on  behalf  of  AcramaTis,  Morgan  8c  Co.,  and 
totally  illegal,  if  it  was  intended  to  devote  the  notes,  or 
any  portion  of  them,  to  the  purposes  of  D.  E.  and  A. 
Acraman,  That,  the  same  night,  he  sent  off  a  servant 
to  the  residence  of  71  Holroyd  to  communicate  the  matter 
to  him,  and  to  request  that  he  would  forthwith  communi- 
cate with  FranUyn  on  the  subject ;  and  that  he  likewise 
wrote  a  note  of  dissent  from  the  transaction  to  W,  E. 
Acraman,  which  he  dispatched  on  the  following  morning; 
and  that,  Holroyd  being  absent  from  home,  he  went  to 
his  residence  on  the  Sunday  following,  when  it  was 
arranged  between  them  that  Holroyd  should  with  Frank' 
lyn  seek  an  interview  with  TT.  E.  Acraman,  in  order  to 
procure  the  cancellation  or  destruction  of  the  notes. 

It  was  further  sworn  by  him  in  his  second  affidavit,  that 
in  the  month  of  November  1841,  a  brother  oiJ.  Lay  ton 
was  in  the  service  and  employment  of  the  firm  of  D.  E. 
and  A,  Acraman,  and  that  J.  Layton  himself  had  been 
in  the  habit  of  frequently  attending  at  their  warehouses 
at  Bristol  for  the  purpose  of  sampling,  lotting  and  selling 

T  t2 
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1844.        their  teas^  and  that  by  this  means,  and  by  his  connexion 

Ex  parte       ^^  business  with  their  firm,  J.  Lay  ton  became  well  and 

and*anmber.     '^^^^^^^^Y  acquainted  with  the  affairs  of  the  Acrornxm 

in  their  several  firms,  and  well  knew  the  nature  of  the 

business  of  the  firm  of  Acramans^  Morgan  &  Co.,  and 

that  the  same  was  a  separate  and  distinct  business  from 

the  other  affairs  in  which  the  Jcramans  were  respectively 

engaged;  and  that  at  the  time  when  the   promissorj 

notes  were  received  by  J,  Lat/ton,  he  well  knew  that 

Franklyn  had  become  a  partner  in  the  firm  of  Jcranum, 

Morgan  &  Co.     That,  when  the  deponent  and  Hdr^ 

were  together  in  London  in  August   1841,  the  latter 

received  a  letter  from  W.  E,  Acraman,  dated  the  11th 

August,  acquainting  him  that  Franklyn  had  joined  dte 

firm  of  AcramanSf  Morgan  &  Co.  on  that  day,  and  had 

signed  articles,  and  HoJroyd  was  requested  by  W.  £ 

jtcraman   to    acquaint  his   London    partners  Brigji, 

Thurbum  &  Co.  of  the  fact ;  and  that  after  Hohroyd  had 

been  into  their  counting-house  in  the  city  for  that  piv- 

pose,  Holroyd  informed  the  deponent  that  he  met  there 

accidentally  J.  Layion,  who  heard  the  communication 

made  by  him  to  Briggs,  Thurbum  &  Co.,  and  expressed 

himself  much  gratified  at  the  circumstance,  afibrdiog 

evidence  of  the  stability  of  the  firm  by  the  junction  of  a 

man  of  Franklyn's  reputation,  he  having  been  the  Mayor 

of  Bristol,  and  being  held  to  be  a  person  of  consideiable 

wealth. 

In  support  of  the  proof,  it  was  stated  by  IK  JE.  Aen- 
man,  in  an  afiidavit  made  by  him,  that  by  far  the  larger 
portion  of  the  bills  and  cheques  for  payment  of  moD^ 
issued  by  the  firm  of  Acramans,  Morgan  8c  Co.,  were 
signed  by  G.  Morgan  by  procuration  of  the  firm,  sod 
that  the  bankers  of  the  firm  had  instructions  to  pay,  and 
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did  pay^  all  bills  and  cheques  so  signed.    That  the  fact        ^  ^^^* 
that  G,  Morgan  signed  bills  by  procuration  of  the  firm       ^^  ^^^^ 
was  perfectly  well  known  both  in  London  and  Bristol^    a^^anoiher. 
and  the  bills  so  signed  were  as  readily  negotiated  as  if 
they  had  been  signed  by  any  of  the  partners.     That,  in 
such  cases,  it  is  quite  unusual  for  persons  engaged  in 
commercial  pursuits  to  ask,  whether  a  person  allowed  to 
sign  by  procuration  for  a  firm  holds  any  written  authority 
for  such  purpose,  the  permission  so  to  sign  being  un- 
derstood to  be  general,  unless  notice  is  given  that  it  is 
intended  to  be  restricted ;  and  that  it  was  not  known  to 
any  person,  except  the  partners  in  the  firm  o^Acramaris 
Morgan  &  Co.  and  G.  Morgan  himself,  that  any  written 
authority  was  given  to  the  latter  to  sign  by  procuration. 

It  was  further  stated  by  him,  that,  in  the  beginning  of 
November  184),  the  firm  of  Acramans,  Morgan  &  Co. 
being  greatly  pressed  for  further  capital,  after  negotia- 
tions in  which  Holroyd  and  Franklyn  took  part,   an 
agreement  was  made  by  their  house  with  Miles,  Harford 
&  Co.  of  Bristol,  bankers,  for  the  advance  of  a  large  sum 
upon  various  securities,  including  the  warehouses  be- 
longing to  himself  and  A.  J.  Acraman,  the  title  deeds 
whereof  were  then  in  the  hands  of  Hulbert,  Layton  & 
Co.,  and  subject  to  their  equitable  lien ;  that  he  went  to 
London  accompanied  by  Holroyd  and  A.  J.  Acraman^ 
for  the  purpose  of  forwarding  the  above  arrangement, 
and  brought  with  him  a  great  proportion  of  such  of  the 
promissory  notes  (which  had  been  drawn  by  G.  Morgan 
to  the  amount  of  84,000/.)  as  were  not  then  negotiated ; 
that  he  and  A.  J.  Acraman  went  to  the  counting*house 
of  Hulbert,  Layton  &  Co.,  where  they  saw  Mr.  Layton, 
and  a  negotiation  was  then  entered  upon  for  the  delivering 
up  of  the  title  deeds  of  the  warehouses,  and  promissory 


6»6  CASES  IN  BANKRUPTCY. 

1844.        notes  for  10,0002.,  which  Hulbert  &  Co.  held  as  a  aecu- 
^'"^^^^       rity  for  a  debt  of  15,000/.  due  to  them  from  2>.  J?,  and 

£x  parte 

BvsHBLL      A.  AcramaUf  in  consideration  of  being  satisfied  partly  in 

and  another. 

cash,  and  partly  by  some  bills  held  by  the  last-mentioned 
firm  for  sugars  sold  by  them  to  their  customers  at  Bristol 
and  elsewhere.  That  he  was  then  first  informed  by 
Mr.  Layton,  that  A-  J.  Acraman  was  indebted  to  them 
in  upwards  of  10,000/.,  being  the  result  of  an  unsuoceasfiil 
speculation  in  tea,  and  Mr.  Layton  declined  to  deliver 
up  the  deeds  and  notes,  until  he  had  some  security  for 
that  debt,  as  well  as  the  other.  That  he  th^i  oiflfered, 
as  security  for  such  last-mentioned  debt,  to  give  Hulberi^ 
Layton  k  Co.  the  promissory  notes  for  i0>000/.«  being 
part  of  those  so  drawn  by  G,  Morgan^  and  being  at 
longer  dates  than  those  held  by  them ;  to  which  propoaal 
Mr.  Layton  ultimately  agreed,  and  thereupon  gave  up 
to  W*  E.  Acraman  the  title  deeds,  and  also  the  promis* 
sory  notes  then  held  by  his  firm,  upon  receiving  the  four 
sev^al  promissory  notes  proved  by  Hulbert  &  Co.  under 
the  fiat;  and  that  ultimately  MileSp  Harford  &  Co. 
advanced  to  Acramanss  Morgan  &  Co.  a  large  sum  of 
money  upon  the  security  of  various  property,  including 
the  warehouses  of  W,  £.  Acraman  and  A,  J,  Acratmam, 
the  title  deeds  of  which  had  been  thus  obtained  from 
Hulbert,  Layton  &  Co. 

In  his  examination  also  before  the  Commissioner,  it 
was  deposed  by  W.  E.  Acraman^  that,  when  the  title 
deeds  and  notes  were  delivered  up  by  Mr.  Layton^  the 
latter  was  aware  of  what  partners  constituted  the  firm  of 
Acramane,  Morgan  &  Co. ;  that  in  the  month  of  October 
W.  E.  Acraman  introduced  Franklyn,  as  one  of  such 
partners,  in  Layton's  office,  and  Fr€inklyn  at  the  same 
time  stated  something  about  his  property* 


and  another. 


CASES  IN  BANKRUPTCY.  6)87 

In  the  examination  of  6,  Morgan  before  the  Com-  1844. 
missionersy  on  the  Ist  August  1842,  the  following  ques-  ^T^^^ 
tions  and  answers,  among  others,  were  stated : —  Buihell 

Q.  Were  you  the  person  in  the  habit  of  inspecting 
the  letters  of  the  firm  of  Acramans,  Morgan  &  Co.  ? 

A.  I  was. 

Q.  Was  there  any  other  person  authorised  to  write 
the  letters  of  the  firm  ? 

A.  To  write,  but  not  to  sign  them. 

Q.  Were  you  the  only  person  authorised  to  sign 
letters  ? 

A.  I  believe  so ;  my  authority  was  in  writing  under  a 
procuration. 

Q.  Had  you  any  other  letter,  or  procuration,  or 
authority  in  writing,  besides  the  letter  referred  to  ? 

A.  Not  to  my  recollection. 

Q.  Were  you  in  the  habit  of  signing  bills  in  the  name 
of  Acramans,  Morgan  &  Co.  ? 

A.  I  was. 

Q.  Were  you  not  also  in  the  habit  of  drawing,  ac- 
cepting and  indorsing  bills,  cheques,  notes  and  drafts,  in 
the  name  of  Acramans,  Morgan  &  Co.  ? 

A,  I  was. 

Q.  Was  that  done  under  a  written  authority  ? 

A,  It  was. 

Q.  Were  there  at  any  time,  and  if  so,  when,  a  debt 
due  from  Acramans,  Morgan  k  Co.  to  D.  JE.  k  A.  Acra^ 
manl 

A.  The  books,  I  believe,  so  show  a  debt. 

Q.  Have  you  any  reason  to  doubt  the  accuracy  of 
these  books? 

A.  None. 

Q.  Were  all  the  partners  in  the  firm,  or  any  and 
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1844.  which  of  them^  aware  at  the  time  of  your  having  signed 
Ex  parte  ^^^  promissory  notes  in  the  name  of  the  firm  of  Aera- 
,T,:SL.    fans,  Morgan  &  CoJ 

A.  They  were  signed  under  the  directions  of  W»E.ti 
A.  J.  Acraman. 

Q.  Did  either  of  the  other  partners  know  of  it? 

A.  I  believe  not* 

Q.  Did  you  ever  communicate  the  issue  to  the  extent 
of  80,000/.9  in  the  names  of  Acramans^  Morgan  k  Co.| 
to  the  partners  of  that  house  ? 

A,  I  did;  I  mentioned  it  to  the  managing  partner, 
Mr.  Morgan^  on  the  evening  when  the  second  and  largest 
batch  was  signed,  as  far  as  my  recollection  goes. 

Q.  Did  you  ever  mention  it  to  Mr.  Holroyd^  or  to 
Mr.  Franhlyn  ? 

A,  I  did  not. 

Q.  Whose  act  personally  was  the  issue  of  the  8O|O002. 
worth  of  bills  of  which  you  speak  ? 

A.  I  believe  that  of  Mr.  W.  JE.  Acraman;  and  it  was 
not  till  after  they  were  signed,  that  I  had  any  communi- 
cation with  any  other  partner  of  the  house  of  AcramoMS, 
Morgan  8c  Co. 

In  an  affidavit  also  of  G,  Morgan,  he  stated  that  the 
exclusive  management  and  direction  of  the  cash  trans- 
actions, and  of  the  entries  in  the  books  of  the  firm,  wts 
exercised  solely  by  W.  E,  Acraman  and  A,  J.  Acramtoh 
from  the  period  when  G,  Morgan  entered  upon  his  office 
of  chief  clerk  to  the  firm  of  Acramans,  Morgan  k  Co. 
That  the  entries  in  the  journal,  ledger,  or  cash  book, 
formed  no  part  of  his  duties,  but  were  confided  to 
J.  S.  Hayward^  the  bookkeeper  and  cashier  of  the  firm, 
under  the  immediate  direction  of  W.  E.  Acraman  and 
A.  J.  Acraman,  and  more  particularly  of  the  former. 
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Tbat  he,  G.  Morgan,  signed  most  of  the  acceptances,        1844. 
cheques,  drafts  and  letters  for  the  firm  of  Acramans,       p  ^i. 
Morgan  &  Co.,  per  procuration,  but  that  he  did  so      Bushbll 
ministerially  only;  and  that  whenever  the  cashier  in- 
formed him  that  further  provision  of  funds  was  required, 
he  referred  him  to  TT.  E.  Acraman  and  A,  J.  Acraman, 
and  that  he  occasionally  himself  communicated  to  them 
the  necessity  of  their  making  such  provision ;  but  that 
whenever  he  did  so,  it  was  by  reason  of  the  direction 
which  they  had  taken  as  managing  partners  of  the  finance 
and  of  the  books  of  the  partnership.     That  in  September 
1841   he  signed  sundry  batches  of  promissory  notes, 
some  payable  to  the  order  of  W.  E.  Acraman,  and  others 
payable  to  the  order  of  A.  J.  Acraman,  to  the  amount 
in  the  aggregate  of  about  84,000/. ;  and  that  he  signed 
them  by  the  direction  of  W.  E.  Acraman,  the  notes 
having  been  filled  in,  in  the  handwriting  of  the  cashier 
and  bookkeeper,  agreeably  to  a  list  made,  as  he  believed 
to  the  best  of  his  remembrance,  in  the  handwriting  of 
A.  J.  Acraman ;  and  that  he  signed  the  notes  by  such 
direction  alone,  and  without  reference  to  any  of  the  other 
partners,  by  reason  of  the  direction  which  the  Acramans 
had  of  the  finances  of  the  firm;   that,  when  he  was 
directed  to  sign  them,  W.  E.  Acraman  told  him  that  he 
required  them  for  the  purposes  of  the  financial  arrange- 
ments of  the  firm ;  and  that  he  signed  them,  believing 
tbat  it  was  proper  for  him  so  to  do ;  but  that  W.  E. 
Acraman  subsequently  told  him,  that  he  required  them 
as  vouchers  of  his  and  A.  J.  Acraman^s  advances,  and 
that  he  had  them  drawn  under  the  advice  of  his  solicitor, 
as  a  precautionary  measure ;  but  that  this  last-mentioned 
communication  was  not  made  to  him  by  W.  E.  Acraman, 
until  some  time  after  the  notes  had  been  signed^ 
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1 844.  In  the  examination  of  J.  S.  Hayward,  the  bookkeeper 

El  Bwte      ^^^  cashier  of  the  firm  of  Acr€nnan8,  Morgan  &  Co^ 
^i^^     before  the  Commissionera  on  the  ISth  August  1848,  he 
stated,  that  there  were  two  accounts  opened  in  the  kdgen 
of  the  firm  of  Acramans,  Morgan  k  Co.  in  account  with 
the  firm  of  i>.  JS.  and  A.  Acramany  one  of  them  being 
a  general  trade  account,  and  the  other  a  loan  account 
That  the  credit  aide  of  the  loan  account  consisted  of  cssh 
and  bills  received  from  i>.  E.  and  A,  Acraman,  and  thtt 
the  debtor  side  consisted  of  cash  payments,  and  also  IhIIi 
or  notes  of  hand  given  to  2>.  E.  and  A.  Acramtm. 
That  bills,  notes  and  cheques,  signed  or  accepted  by 
O.  Morgan,  were  often  cashed,  taken  up  and  honoured 
by  the  bankers  of  Acramans,  Morgan  &  Co.     That  the 
bodies  of  the  promissory  notes  for  84,2722.  were  filled 
up  by  Hayward,  by  the  direction  of  W.  J?.  Acramm 
and  A.  J.  Acrawuin,  without  the  knowledge  of  Hobragd, 
Frankfyn,  or  W.  Morgan,  and  that  the  notes  were  all 
entered  to  the  debit  of  D.  E.  and  A.  Acraman  in  the 
loan  account,  and  also  in  the  bill  book,  and  that  they 
exactly  balanced  the  loan  account.    In  his  second  ex- 
amination  he  stated,  that  about  12,0002.  of  those  notes 
were  put  into  circulation ;  and  that  about  the  middle  of 
December,  the  remainder  of  the  notes  to  the  amount  of 
71,6222.  St.  Ad.  were  cancelled  by  Hohrogd,  who  knew 
that  the  others  had  been  put  into  circulation.    Tbst 
some  of  the  notes  were  ante-dated ;  that  two  in  parUcular, 
which  were  dated  respectively  the  7th  and  20th  May 
1841,  had  a  stamp  on  them  of  the  21st  September  in 
that  year,  and  that  two  others  dated  on  the  2Srd  and 
27th  of  August  1841,  had  a  stamp  on  them  of  the 
SOth  September  in  that  year,  and  that  the  notes  them- 
selves were  drawn  on  the  25th  and  SOth  September 
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I84L    That  the  books  of  the  firm  were  open  to  the       1844. 
inspection  of  any  of  the  partners,  and  that  most  of  the      ^^    ^ 
partners  occasionally  looked  at  the  books^  but  Mr.  Mor^     ^^a^'th^ 
gan  very  seldom. 

In  further  support  of  the  proof,  it  was  stated  in  the  affi- 
davit of  J.  Laytinif  a  partner  in  the  firm  of  Hulbert^  Lay  ion 
&  Co.,  and  also  in  his  examination  before  the  Commis- 
sioner, that  in  November  1841  there  was  a  balance  of 
15,000/.  due  to  his  house  from  the  firm  of  D.  JEL  and  A, 
Acraman,  and  also  a  sum  of  10,000/.  separately  due  from 
A.  J.  AcramaUf  for  which  they  held  the  title  deeds  of  a 
warehouse  in  Prince's  Street  as  a  security,  and  also  some 
notes  to  the  amount  of  10,000/.  drawn  by  Acrwnan, 
Morgan  ic  Co.  through  O.  Morgan  ;  that  they  deliTered 
up  these  securities  to  W.  E,  Acraman^  on  receiving 
from  him  other  notes  to  the  amount  of  10,000/.,  which 
had  a  longer  time  to  run ;  that  the  deeds  were  exchanged 
for  the  10,000/.  worth  of  promissory  notes,  and  that  the 
debt  of  15,000/.  was  satisfied  by  the  payment  of  cash 
and  sugar  bills ;  that  he  made  no  inquiry  whether  the 
notes  were  given  with  the  concurrence  of  Holroyd, 
W.  Morgan^  and  Franhlyny  the  other  partners  in  the 
firm  of  Acraman»y  Morgan  &  Co.,  being  satisfied  of  the 
validity  of  the  notes,  from  what  was  said  by  W.  E. 
Acraman^  who  stated  that  the  bills  were  given  to  him 
and  A.  J.  Acraman^  for  excess  of  their  capital.  That 
he  was  informed  by  W.  E.  Acraman,  that  Messrs.  i>.  E. 
and  A.  Acraman  had  made  large  advances  to  the 
amount  of  84,000/.,  or  thereabouts,  to  Acramans,  Mot'- 
gan  &  Co.  beyond  their  stipulated  capital,  and  that  they 
had  made  many  applications  for  repayment,  but  that  for 
want  of  better  payment,  they  had  taken  the  notes  of  Acror* 
mams,  Morgan  &  Co.  to  that  amount ;  and  that  both  W. 
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1844.  JE.  Acraman  and  A.  J.  Acraman  were  theiii  and,  as  he 
Ex  parte  believed^  still  were  persons  in  high  credit  as  men  of 
awl^another  '^^^'^our  and  integrity^  and  that  he  had  no  reason  to 
doubt  the  accuracy  of  their  statements ;  and  that  if  he 
had  any  doubt  respecting  the  credit  of  the  notesj  as 
against  any  of  the  parties  thereto,  he  would  not  have 
parted  with  the  title  deeds,  nor  accepted  such  notes. 

Mr.  Swanston,  and  Mr.  JBacoUy  in  support  of  the  peti- 
tion. 

The  chief  objection  to  the  proof  in  this  case  is,  that 
the  notes  of  the  six  were  given  for  the  debt  of  the  one. 
Our  objection  rests  on  four  grounds. 

1st.  That  the  notes,  which  are  signed  for  procuration 
of  the  firm  of  AcramanSf  Morgan  &  Co.,  were  drawn  bj 
the  agent  in  excess  of  his  authority. 

2ndly.  That  the  notes  were  never  recognized  by  that 
firm. 

Srdly.  That  the  notes  are  not  valid  in  the  hands  of 
Messrs.  Hulbert,  Layton  &  Co. 

4thly.  That  the  notes  are  not  in  a  correct  legal  form, 
professing,  as  they  do,  to  bind  the  six  to  one  of  the  six. 

As  to  the  first  point,  we  submit,  that  the  authority 
of  the  11th  June  1840,  which  was  given  by  Acror 
mans,  Morgan  &  Co.  to  O.  Morgan,  to  sign  bills  and 
drafts  incidental  to  the  management  of  the  commercial 
department  of  that  firm,  did  not  authorise  him  to  draw 
bills  or  notes  in  the  name  of  the  firm,  for  the  purpose  of 
paying  the  private  debt  of  A,  Acraman,  It  is  not  in  dis- 
pute/ that  the  four  notes  in  question  were  taken  by  jBtil- 
bert,  Layton  &  Co.,  in  discharge  of  his  private  debt,  and 
that  this  was  not  communicated  to  any  member  of  the 
firm*     We  contend,  that  O.  Morgan,  who  drew  the 


and  aoother. 
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notes^  was  under  the  influence  of  TF.  E»  Acraman,  and  1844. 
that  the  conduct  of  the  latter  was  most  improper  and  il-  JT^'^^ 
legale  in  directing  G.  Morgan  to  sign  notes  to  such  ^^"'^i 
an  enormous  amount^  without  any  communication  with 
the  other  partners  of  the  firm.  Moreover^  the  authority 
given  to  G.  Morgan  was  given  to  him  before  the  admis- 
sion of  Franklyn,  as  a  partner^  in  the  firm,  and  therefore 
G.  Morgan  had  no  power  whatever  to  sign  bills  or  notes 
that  would  be  binding  upon  Franklyn. 

With  respect  to  the  second  point,  that  the  notes  were 
never  recognized  by  the  other  partners  of  the  firm  of 
Acramans,  Morgan  &  Co.,  it  is  true  that  the  notes, 
which  had  been  drawn  by  G.  Morgan  for  84,000/.,  were 
entered  in  the  partnership  books,  but  without  the  know- 
ledge of  Franklyn,  Holrot/d,  or  the  other  partners. 
There  is  no  pretence  for  saying,  that  there  was  any  re- 
cognition or  acquiescence  on  the  part  of  the  firm  in  this 
act  of  the  Acramans.  The  entry  was  the  sole  unautho- 
rised act  of  W.  E.  Acraman,  and  was  never  recognized 
by  the  other  members  of  the  firm.  They  might,  to  be 
sure,  have  seen  the  entries,  but  there  is  no  evidence  that 
they  ever  did.  And  as  to  the  four  notes,  which  are  the 
subject  of  the  proof  in  this  case^  the  16th  December 
1841  was  the  first  time  that  the  other  partners  were 
aware  that  those  notes  had  got  into  the  hands  of  iftiZ- 
bert,  Layton  8c  Co. 

Thirdly,  All  the  notes  then  being  void  in  their  crea- 
tion, the  four  now  in  question  are  invalid  in  the  hands 
of  Hulberty  Layton  k  Co,  who  were  bound  to  ascer- 
tain whether  O.  Morgan,  who  drew  the  notes  by  procu- 
ration, had  exceeded  his  authority.  In  Attwood  v. 
Manningsifi),  where  A.  B,,  who  carried  on  business  on 

{a)  7  B.  fit  C.  278. 
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1844.        his  own  account^  and  also  in  partnership^  gave  a  power 
^  of  attorney,  *'  for  him  and  on  his  behalf,  to  accept  bills 

BttHBLL  drawn  on  him  by  his  agents,  or  correspondents/'  and 
C  D.,  one  of  A^  JB.'s  partners,  in  order  to  raise  money 
for  payment  of  the  creditors  of  the  joint  concern,  drew  a 
bill,  which  the  attorney  accepted  in  A.  B.s  name,  by 
procuration;  it  was  held,  in  an  action  against  A.  B.  by 
the  holder  of  the  bill,  that  the  power  of  attorney  applied 
only  to  A.  B.'s  individual,  and  not  to  his  partner- 
ship, affairs;  that  the  special  power  to  accept  extended 
only  to  bills  drawn  by  an  agent  in  that  capacity ;  and 
that  C.  D»  did  not  draw  the  bill  in  question  as  agent, 
but  as  partner,  and  that  this  constituted  a  good  defepce 
to  the  action.  And  it  was  there  said,  by  Mr.  Justice 
Holroyd,  that  the  word  procuration  gave  due  nodce  to 
the  plaintiffs ;  and  that  they  were  bound  to  ascertain, 
before  they  took  the  bill,  that  the  acceptance  was  agree- 
able to  the  authority  given. 

V.  C.  Kkioht  Bruce,  C.  J. — Here  the  notes  are 
drawn  by  procuration,  and  delivered  to  the  holder  by 
one  of  the  partners,  to  whom  they  are  made  payable.  If 
they  had  expressed  to  be  drawn  **p€r  procuration,  dated 
on  such  a  day,*'  or  referring  to  any  written  authority, 
then  the  holder  might  perhaps  have  been  bound  to 
satisfy  himself,  whether  the  procuration  was  according  to 
the  authority  given.  But  what  reason  had  the  holder 
in  this  case  to  suspect  that  the  notes  were  not  drawn 
according  to  the  authority  given,  or  that  the  partner,  to 
whom  they  were  made  payable,  had  not  given  a  good 
consideration  for  them  ?  His  Honour  also  referred  to  a 
passage  in  Dr.  Story' $  work  on  Agency ^  p.  S16,  quoting 
from  the  Digest 
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Mr.  Swanstan,  and  Mr.  Bacon.    In  the  present  case^       1B44. 
G.  Morgan,  who  signed  the  notes  by  procuration,  was      £,  ^^^ 
a  special  agent,  under  a  limited  authority,  to  sign  bills    aJ^'^^g'^J,. 
and  notes  relating  to  the  commercial  concerns  of  the 
firm  of  AeramaM,  Morgan  &  Co.;  be  could  not  there- 
fore bind  his  principals  by  any  act  beyond  the  scope  of 
such  limited  authority;  Fenn  v.  Harri8on{a).    Nor  had 
be  any  right  to  sign  notes  in  the  name  of  the  firm, 
not  for  the  purposes  of  the  firm,  but  to  answer  the 
private  purposes  of  the  two  Acramans.     In  Oreen  v. 
Deakin{b\  it  was  decided  that  one  co-partner  cannot 
bind  another,  by  drawing  a  bill  in  the  name  of  the  firm 
for  the  discharge  of  his  own  private  debt,  without  the 
knowledge  of  his  co^partner ;   and  that   this  defence 
might  be  set  up  by  the  latter  in  an  action  by  the  in- 
dorsee of  the  bill,  without  giving  any  notice  of  his  in- 
tention to  dispute  the  consideration.    So  in  £x  parte 
Bonhonu8{c)y  Lord  Eldon  said,  that  if  it  was  manifest  to 
a  person  advancing  money  to  one  of  several  partners, 
that  it  was  upon  his  separate  account,  and  so  against 
good  faith  that  he  should  pledge  the  partnership,  the 
party  to  whom  such  pledge  was  given  should  show  that 
the  individual  partner  had  authority  to  bind  the  partner- 
ship.    In  the  prior  case  of  Ex  parte  Agace{d),  which 
occurred  before  the  Lords  Commissioners,  it  was  de- 
cided that  a  partnership  was  bound  by  the  acts  of  an  in- 
dividual partner  in  such  cases,  only,  as  in  the  usual 
course  of  dealing  are  referable  to  the  partnership  con- 
cerns;  and  Lord  Commissioner  Ashurst  observed  in 
that  case,  that,  where  a  man  takes  a  security  from  one 
partner  in  the  name  of  a  partnership,  in  a  transaction 

(a)  8  T.  R.  767.  (c)  8  Vw.  640. 

(6)  %  Star.  347.  (d)  2  Ck»,  312. 
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1844.        not  in  the  usual  course  of  dealing,  he  takes  such  a  se- 
curity at  his  peril. 


£z  parte 

BusHELL  In  Shirreffv.  Wilk8{a),  also,  it  was  held  that  two  of 

three  partners,  who  had  contracted  a  debt  prior  to  the 
admission  of  the  third  partner  into  the  firm,  could  not 
bind  him,  without  his  assent,  by  accepting  a  bill  drawn 
by  the  creditor  upon  the  firm  in  their  joint  names;  but 
that  such  security  was  fraudulent  and  void,  as  against 
the  third  partner,  and  that  the  amount  could  not  be 
recovered  in  an  action  against  the  three.  So,  in  the  case 
of  Hope  V.  Cust,  which  was  cited  by  Mr.  Justice  ZiQwrence 
in  giving  his  judgment  in  Shirreff  v.  Wilks,  and  which 
he  read  from  the  MS.  notes  of  Mr.  Justice  Buller,  the 
same  doctrine  was  held  by  Lord  Mansfield  on  a  trial  at 
nisi  prius.  There  Mr.  Fordycef  who  traded  very  largely 
in  his  separate  capacity,  as  well  as  in  the  business  of  a 
broker  in  partnership  with  others,  having  considerable 
dealings  in  his  private  capacity  with  Hope  Sc  Co.  in  Hol- 
land, gave  them  a  general  guarantee,  in  the  names  of  him- 
self and  partners,  for  the  money  due  from  him  in  his  sepa- 
rate capacity ;  and  Lord  Mansfield  told  the  jury,  that  the 
whole  would  turn  on  this,  whether  the  taking  the  gua- 
rantee from  Fordyce  himself,  in  his  own  handwriting, 
without  consulting  the  other  partners,  or  having  their 
privity,  was  not  such  gross  negligence  in  the  Hopes  as 
would  amount  to  a  fraud  or  covin,  and  whether  the  cir- 
cumstances of  the  case  did  not  show  that  Hope  &  Co. 
had  sufficient  notice  of  the  injustice  and  breach  of  trust, 
which  Fordyce  was  guilty  of  in  giving  them  such  a  gua- 
rantee. The  doctrine  laid  down  in  the  cases  already  cited 
was  also  recognized  in  Ex  parte  Gouldinff{b),  where  it 
was  held,  that,  if  one  partner  gives  the  acceptance  of  the 

(a)  1  East,  48.  (b)  2  G.  &  J.  118. 
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firm  for  his  separate  debt,  without  authority  from  his        1844. 
co-partner,  such   acceptance  docs  not  bind   the  firm.       es  parte 
Here  W.  E.  Acraman^  in  order  to  pay  a  private  debt     ,]^"g^"e,, 
which  his  cousin  had  contracted  with  Hulhert^  Layton 
Sl  Co.  for  speculations  in  tea,  hands  over  to  them  pro- 
missory notes  oi  AcramanSi  Morgan  &  Co.  to  the  amount 
of  10,000Z.     The  other  partners  in  that  firm  were  under 
no  obligation  to  give  notice  to  Hulbert  &  Co.  of  their 
dissent,  and  their  silence  under  these  circumstances  is 
not  equivalent  to  a  satisfaction  of  the  transaction. 

Mr.  J.  Russell,  Mr.  Wood^  and  Mr.  Jenkinsj  for  the 
respondents.  In  the  present  case  it  is  material  to  ob- 
serve, that  there  were  two  separate  firms,  one  of  D.  E. 
and  A.  Acraman,  and  the  other  of  Acramans,  Morgan 
&Co.;  and  the  advances  were  made  from  the  firm  of  D. 
£•  and  A.  Acraman,  to  that  of  Acramans,  Morgan  &  Co., 
not  fi-om  one  partner  to  the  firm,  but  from  one  distinct 
firm  to  the  other ;  and  there  was  a  regular  account  cur« 
rent  kept  between  the  two  firms. 

The  Chief  Judge. — There  are,  as  between  the  part- 
ners themselves,  tw.o  questions,  namely,  whether  the 
transaction  of  the  creation  of  the  promissory  notes  was 
regulai'  on  the  part  of  the  Acramans, — and  whether  it 
afterwards  received  the  sanction  of  the  other  partners. 
As  to  the  original  creation  of  the  notes,  taken  by  itself, 
and  considered  as  without  the  sanction  of  the  other  part- 
ners, Holroyd,  Franhlyn,  and  William  Morgan^  it  seems 
diflicult  to  maintain  that  it  was  justifiable. 

Mr.  J.  Russell,  Mr.  Wood,  and  Mrf  Jenkins*  Regular 
entries  were  made  in  the  books  of  account  of  the  firm  of 

VOL.  III.  u  u 
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1844.       Acramans,  Morgan  &  Co.,  of  the  creation  of  these  noteS) 
£z  parte       1"  discharge  of  the  debt  due  from  that  firm  to  the  separate 
aS^aooiher.    ^^^  ^^  ^^^  Acramans.    These  books  were  open  to  the 
inspection  of  any  of  the  partners,  and  it  is  sworn  that 
Holroyd  and  Franklyn  did  frequently  inspect  them,  but 
W*  Morgan  not  so  often  as  the  others.     No  dissent  was 
expressed  by  them,  until  a  considerable  period  after  the 
entry  of  the  notes,  and  not  until  after  some  of  them  had 
been  negotiated.    We  submit,  therefore,  that  the  firm  of 
Acramans^  Morgan  8c  Co.  was  liable  for  the  amount  of 
the  notes,  so  negotiated,  in  the  hands  of  a  bond  fide  holder 
for  valuable  consideration.    As  to  the  case  of  JSx  parte 
Agac€{a)f  which  has  been  cited  by  the  other  side,  the 
consideration  given  for  the  bill  in  that  case  was  the 
purchase  of  a  bond  by  the  partner,  who  gave  the  ac- 
ceptances of  the  firm ;  a  proceeding  which  was  wholly 
distinct  from  any  partnership  transaction.     And  with 
respect  to  another  case  relied  on,  namely,  that  of  Ex 
parte  Bonbonus  (Jb)^  Lord  Eldon  there  expressly  said, 
that,  if  the  other  partners  were  privy,  and  silent,  per- 
mitting Rogers^  the  other  partner,  to  go  on  dealing  in 
the  way  there  stated,  by  drawing  bills  in  the  partnership 
firm,  without   giving  notice,  the  question  would  be, 
whether  subsequent  approbation  was  not  for  this  purpose 
equivalent  to  previous  consent.     [The    Chief  Judge. 
Have  you  looked  at  the  case  of  Ridley  v.  Taylor  {e)\ 
What  Lord  JEUenborough  there  says  is  very  important.] 
There  is  a  material  fact  which  distinguishes  this  case 
from  all  those  which  have  been  cited ;  here  the  notes  are 
signed,  not  by  the  partner  giving  the  security,  but  bj 
G.  Morgan,  the  official  organ  of  all  the  partners.    JSx 

(a)  2  Cox,  312.  (tf)  13  East,  17d. 

(6)  8  Ves.  640, 
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parte  Agace,  and  Shirreff  v.  Wilh  (a ),  belong  to  a  class        1 844. 
of  cases,  where  the  party  taking  the  security  knew  that       ^^    ^^ 
the  other  partners  could  not  be  bounds  without  their      ^"*"*kt 
sanction.     But  there  is  another  class  of  cases,  among 
which  are  Ridley  v.   Taylor,  and  Swan  v.  Steel  (6), 
where  the  party  taking  the  security  has  reason  to  believe, 
that  the  partner  accepting  or  indorsing  a  bill  in  the  part- 
nership firm  has  authority  to  pledge  the  partnership 
credit,  and  deal  with  the  partnership  property.     Our 
case  is  stronger  than  either  of  those  last  mentioned; 
for  here  the  notes  were  signed  by  a  party  having  full 
authority  to  bind  the  partnership  firm,  and  were  payable 
to  an  individual  member  of  the  firm. 

The  Chief  JuDO£.*-There  certainly  may  be  a  material 
distinction  between  the  creation  of  a  partnership  liability, 
and  a  dealing  with  a  partnership  liability  already  created. 
There  is  said  to  be  this  feature  in  the  present  case, — that 
there  was  here  the  assertion  of  an  acquisition  of  separate 
title  by  the  partner  dealing  with  the  partnership  security, 
and  that  the  transaction  was  in  the  nature  of  a  purchase. 

The  Counsel  for  the  respondents  in  continuation. 
When  the  notes  in  this  case  were  delivered  to  Hulbert, 
Layion  &  Co.,  they  had  no  reason  whatever  to  doubt 
but  that  W.  E,  Acraman  had  full  authority  to  negotiate 
tbem;  and  there  is  no  evidence  in  the  case  imputing  any 
mala  fides  to  Hulbert,  Layton  &  Co.  In  Goodman  y. 
Harvey  (c),  it  was  held  by  the  Court  of  Queen's  Bench, 
that,  in  an  action  by  the  indorsee  of  a  bill,  who  has  given 
value  for  it,  if  bis  title  be  disputed  on  the  ground  that 
bis  indorser  obtained  the  discount  of  the  bill  in  fi'aud  of 

(a)  I  East,  48.  (6)  7  East,  210.         (c)  4  Ad.  &  £.  870. 
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184>4-.        the  right  owner,  the  question  for  the  jury  is^  whether  the 
£x  pane       indorsee  acted  witli  good  faith  in  taking  the  bill ;  that 
a^^anoiher     ^'*®  question,  whether  or  not  he  was  guilty  of  gross 
negligence,  is  improper ;  and  that  although  gross  neg- 
ligence may  be  evidenccof  ntaZa^^^^,  it  is  not  equivalent 
to  it.     This  is  quite  consistent  with  the  doctrine  pre- 
viously laid  down   by  Lord  Ellenborough  in  Swan  v. 
Steele  (a),   which   applies  very  strongly  to  the  present 
case.     His  Lordship  there  says :  ''  It  would  be  strange 
and  novel  doctrine,  to  hold  it  necessary  for  a  person 
receiving  a  bill  of  exchange,  indorsed  by  one  of  several 
partners,  to  apply  to  each  of  the  other  partners  to  know 
whether  he  assented  to  such  indorsement, — or  otherwise, 
that  it  should  be  void.    There  is  no  doubt,  that,  in  the 
absence  of  all  fraud  on  the  part  of  the  indorsee,  such  in- 
dorsement would  bind  all  the  partners/'    And  he  adds  in 
another  part  of  his  judgment :  "  The  distinction  is  well 
settled,  that,  if  a  creditor  of  one  of  the  partners  collude 
with  him  to  take  payment  or  security  for  his  individual 
debt  out  of  the  partnership  funds,  knowing  at  the  time 
that  it  is  without  the  consent  of  the  other  partner,  it  is 
fraudulent  and  void ;  but  if  it  be  taken  bon&fide^  without 
such  knowledge  at  the  time,  no  subsequently  acquired 
knowledge  of  the  misconduct  of  the  partner   in  giving 
such  security  can  disaffirm  the  act."     Now  here  Hulbert 
&  Co.  had  every  reason  to  believe,  that  the  four  notes  in 
question  were  properly  issued  by  the  firm  of  AcrttmoMj 
Morgan  &  Co.;  they  were  signed  by  G.  Morgan  on 
behalf  of  the  firm,  in  the  same  way  as  all  other  bills  and 
notes  which  were  issued  by  the  firm,  and  which  were 
recognized  in  the  commercial  world  as   securities  on 
which  that  firm  was  liable ;  and  it  is  expressly  sw*orn  by 

(a)  7  East,  213. 
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W.  Morgan^  that  the  bankers,  Harford  &  Co.,  had  orders  1 844. 
from  the  firm  to  pay  all  drafts  signed  by  G.  Morgan  by  g^  ^^ 
procuration  of  the  firm.  Busbell 

^  aDQ  aDothei*. 

Mr.  Swansiotii  in  reply.  I  do  not  abandon  the  first 
point  we  insisted  upon  in  this  case,  namely,  that  the  notes 
were  void  in  their  origin,  as  being  drawn  by  an  agent  who 
exceeded  his  authority.  [The  Chief  Jtidge*  There  can 
be  probably  little,  or  no,  question  about  the  irregularity  of 
the  act,  as  between  W.  E.  Acraman  and  some  of  his  part- 
ners, or  the  right  of  the  latter,  as  against  him,  to  insist  that 
all  the  notes  in  his  possession,  which  were  thus  created, 
should  be  put  into  the  fire.]  Tlie  next  question  is,  whe- 
ther such  an  assent  has  been  given  by  the  partners  to  the 
circulation  of  these  notes,  as  to  give  them  a  validity  which 
they  would  not  otherwise  have  acquired.  It  is  evident, 
that  the  members  of  the  firm,  when  they  first  heard  of  the 
creation  of  these  notes,  intended  to  deal  leniently  with 
W.  Acraman,  and  gave  him  impliedly  to  understand  that 
he  might  retain  these  notes,  but  not  put  them  in  circu- 
lation. On  the  12th  November  an  important  transaction 
arises,  namely,  the  negotiation  of  four  of  these  notes, 
v^ithout  the  knowledge  of  the  other  partners,  for  the 
purpose  of  paying  the  private  debt  of  A.  Acraman. 
What  passed  on  the  interview  which  W.  Morgan,  Hoi* 
royd  and  Franklyn  had  with  W.  E,  Acraman  on  the  6th 
or  7th  of  October,  instead  of  being  an  assent,  was  an 
express  dissent ;  and  on  the  16th  of  December,  a  large 
quantity  of  these  notes  was  destroyed,  on  the  urgent 
remonstrances  of  Holroyd  and  Franklyn.  That  cer* 
tainly  showed  dissent  on  their  part.  The  next  ques- 
tion is,  whether  Hulberi,  Layton  &  Co.  were  bound  to 
make  inquiries  as  to  the  authority  of  Cr.  Morgan  to  draw 
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1844.  the  notes.  Now  certainly  Mr.  Layton  had  an  oppor- 
£x  parte  tunity  of  making  any  communication  on  the  subject  to 
a^"w«her.  ^o^'^'oyd^  who  was  in  London,  and  who  was  firequendy 
seen  by  Layton  about  the  time  the  notes  were  negotiated. 
It  is  clear,  therefore,  that  Layton  took  these  notes,  widh 
out  any  inquiry  at  all.  He  roust  have  obsenred  that 
the  notes  were  antedated ;  this  circumstance  alone  was 
quite  sufficient  to  put  him  upon  inquiry.  The  caie 
of  Green  v.  Deakin  (a),  which  has  been  already  cited, 
is  precisely  in  point  with  this ;  there  the  property  in 
the  bill  appeared,  as  in  the  present  case,  to  be  in  the 
individual  partner  who  negotiated  it,  the  bill  being  made 
payable  to  him ;  and  yet  it  was  held,  that  he  had  no  right 
to  transfer  it  for  his  own  debt.  [The  Chief  Judge. 
Is  Green  v.  Deakin  more  than  a  repetition  of  Shirreff 
V.  Wilks  (b)  ?]  When  a  separate  creditor  thus  endeavours 
to  interfere  with  the  rights  of  the  joint  creditors,  it  is  not 
too  much  to  require  that  he  has  done  every  thing  to 
entitle  himself  to  claim  as  a  joint  creditor.  With  respect 
to  the  imputed  assent  of  the  other  partners  to  the 
negotiation  of  the  notes, — it  is  clear,  that  there  was 
no  previous  assent.  Then,  what  is  the  subsequent 
assent  ?  There  must  be  a  new  contract,  to  show  a  sab- 
sequent  assent ;  and  there  is  no  evidence  of  that  The 
form  of  the  security  cannot  in  any  way  afiect  the  validity 
of  the  transaction.  There  are  many  points  in  our  case, 
which  should  have  put  a  prudent  man  upon  his  guard. 

JuM  24.  ^*  ^'  Knight  Bruce,  C.  J. — The  question  in  this 

case  is,  whether  a  proof  admitted  against  the  joint  estate 
of  jD.  W.  AcramaUf  W.  E.  Acraman^  A.  J.  Acramtm, 
T.  Holroyd,  W.  Morgan,  and  J.  N.  Franklyn,  the  six 

(a)  %  Star.  347.  (6)  1  £art,  48. 
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bankrupts,  ought,  or  ought  not,  to  stand.    The  proof       1844. 
18  upon  four  promissory  notes,  for  sums  amounting  toge-       £,  .^^ 
gether  to  10,000/.,  of  which  the  respondents,  Messrs.     aSanoth^^r 
Hulbert,  Layton  &  Co.,  assert,  and  the  petitioners  (the 
assignees  under  the  fiat)  deny,  that  the  six  bankrupts 
were  by  an  agent  the  drawers,  and  that  the  respondents 
became  the  indorsees  and  holders,  bon&fidef  for  valuable 
consideration. 

The  material  facts  appear  to  be  these :  JD.  W.  Acra" 
man,  the  father  of  W,  E.  Jcraman,  and  the  uncle  of 
A.  J.  Acraman,  carried  on  the  business  of  a  merchant 
at  Bristol,  in  partnership  with  those  two  gentlemen  for 
several  years  before,  and  up  to,  the  time  of  the  bank- 
ruptcy, which  took  place  in  1842.  They  were  also  en- 
gaged from  some  time  in  the  year  1839,  up  to  the  bank- 
ruptcy, in  a  distinct  house  of  trade  at  Bristol,  under  the 
firm  of  Acramansj  Morgan  Sc  Co.,  in  partnership  with 
other  persons,  neither  of  whom  had  any  connection  with 
the  first  mentioned  house,  which  seems  to  have  been 
much  the  older  firm.  It  has  been  said,  and  perhaps 
correctly,  that  the  three  Acramans,  though  partners  in 
the  house  of  Acramans,  Morgan  &  Co.,  were  so  as  indi- 
viduals, and  not  as  the  persons  composing  the  first  men- 
Uoned  house  of  trade.  JD.  W.  Acraman,  being  old  and 
infirm,  appears  to  have  left  all  matters  of  business  con- 
nected with  the  two  houses  of  trade  respectively  to  his 
son,  either  alone,  or  together  with  A.  J.  Acraman.  The 
persons  who,  up  to  the  11th  August  1841,  composed  the 
bouse  of  Acramans,  Morgan  &  Co.,  were  the  three  Acra^ 
mans,  W.  Morgan,  and  T.  Holroyd,  but  on  that  day 
J,  N.  FranUyn  became,  and  he  thenceforth  continued, 
a  partner  in  that  house  with  the  other  five  gentlemen. 
This  partnership  of  Mr.  FranUyn  was  by  the  terms  of 


644  CASES  IN  BANKRUPTCY, 

1844.        its  formation  retrospective^  that  is,  it  was  on  the  11th 
Ex  parte       August  1841  agreed  between  them,  that  he  should  be 
aml^iuaoiber     *  participater  in  all  the  transactions  of  the  firm  of  Acn^ 
mans,  Morgan  &  Co.,  for  the  time  past,  from  its  com- 
mencement by  the  other  five  gentlemen,  as  well  as  for 
the  future. 

Messrs.  Acraman  made  from  time  to  time  to  the  firm 
of  AcramanSi  Morgan  &  Co.,  chiefly  or  altogether  be- 
fore the  11th  of  August  1841,  large  advances  beyond 
Messrs.  Acramaiis  proper  share  of  capital,  so  as  to  be- 
come in  that  sense  considerable  creditors  of  the  firm  of 
AcramanSy  Morgan  &  Co. ;  and  for  these,  in  that  sense, 
the  firm  of  the  six  became  liable  by  means  of  the  agree- 
ment of  August  1841.  The  debt  thus  due  to  Messrs. 
Acraman  amounted,  at  the  commencement  of  September 
1841,  to  more  than  84,000/.,  according  to  the  books  of 
the  house  of  Acramans,  Morgan  &  Co.  The  truth  and 
accuracy  of  the  books  in  this  respect  have  not  been  sub- 
stantially questioned,  and  may  I  think  be  trusted ;  nor 
is  there  reason  to  suppose,  that,  as  between  themselves, 
any  account  or  investigation  could  have  considerably  or 
materially  reduced  or  varied  the  amount.  Upon  the  facts 
that  I  have  mentioned,  there  seems  no  difference  between 
the  parties. 

It  has  been  suggested,  that  Mr.  Franklyn  considered, 
and  alleged,  that  he  had  been  misled  in  entering  into  die 
partnership,  with  regard  to  the  extent  of  the  means  and 
liabilities  of  the  house  of  AcramanSy  Morgan  &  Co. 
Whether  he  was  so,  I  do  not  know.  His  present  state 
of  mental  health  appears  to  have  prevented  the  possibi- 
lity of  examining  him,  or  obtaining  evidence  fi'om  him. 
I  may  observe,  however,  that  he  does  not  appear  to  have 
ever  disputed  the  fact,  that  he  did  become  a  partner  in 
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the  house  on  the  terms  that  I  have  mentioned;  nor  would  1844. 
the  materials  before  me  justify  me  in  inferring^  that  he  JI^^"^ 
bad  a  case  on  which  lie  was  entitled  to  be  relieved  against      Bushkll 

and  aaother. 

the  partnership,  or  against  the  agreement  of  August  1841. 
I  cannot  so  infer. 

G.  Morgan^  who  was  a  brother  of  W.  Morgan^  and  a 
confidential  clerk  in  the  service  of  the  house  of  ilcramans, 
Morgan  &  Co.,  received  from  that  house,  in  June  1840, 
the  following  written  authority.  (His  Honour  here  read 
the  authority  given  to  G,  Morgan^  of  the  11th  June 
1840(a) ).  This  paper  does  not  appear  to  have  been  com- 
municated to  the  public ;  but  G.  Morgan,  in  fact,  acted 
on  behalf  of  the  firm  of  Acramans,  Morgan  &  Co.,  in  a 
manner  which  probably  I  cannot  state  better  than  by 
reading  some  passages  from  the  evidence.  (His  Honour 
here  read  those  parts  of  W^  Morgan^s  affidavit  which 
ai*e  stated  ante,  p.  621 ;  that  part  of  G.  Morgan! n  exa- 
mination before  the  Commissioners  which  is  stated  ante, 
p.  627 ;  and  those  passages  in  the  affidavit  of  W*  E. 
Acraman  which  are  stated  ante,  p.  624.)  These  por- 
tions of  the  evidence  afford,  I  think,  a  view  sufficiently 
accurate  of  Mr.  G.  Morgan's  position,  with  respect  to 
the  firm ;  which  is,  however,  further  illustrated  by  some 
passages  firom  his  own  affidavit,  that  I  shall  almost  im- 
mediately read. 

With  this  preliminary  explanation,  I  now  come  to  the 
transaction  of  creating  the  notes  in  question.  The  par- 
ticular manner  in  which  this  is  alleged  by  the  petitioners, 
appears  in  W.  Morgan*8  affidavit  of  February  (already 
mentioned)  in  these  words.  (His  Honour  here  read  the 
passage  in  W.  Morgan^s  affidavit,  stated  ante,  p.  622,  as 
to  his  knowledge  of  the  issue  of  the  promissory  notes.) 
In  the  affidavit  of  G.  Morgan^  sworn  on  the  24th  April 

(a)  See  ante,  p.  617, 
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1844.       last,  and  filed  on  behalf  of  the  petitionen,  are  theie 
J*^^      passages  ;  (His  Honour  here  read  the  passages  from  G. 
BvauBLL       Morgan*8  aflSdavit,  as  to  the  drawing  of  the  promissory 
notes,  ani€,  p.  639.)     Mr.  Hayward,  a  person  to  whom 
this  afiidavit  refers^  states  in  his  examination  of  the  ISth 
August  1842,  thus :   (His  Honour  here  referred  to  that 
part  of  Hayu>ard*$  examination,  ante,  p.  630,  which  re- 
lated to  his  filling  up  the  promissory  notes.)    The  sane 
person,  Mr.  Haytoard,  when  examined  again  soon  after- 
terwards,  says,  among  other  things,  thus  :  (His  Honour 
here  read  that  part  of  the  second  examination  of  Hof- 
ward,  ante,  p.  680,  which  related  to  the  ante-dating  of 
four  of  the  notes.)    These  are  the  four  notes  in  question; 
and  the  extracts  from  the  evidence  just  read  state  fully,  or 
at  least  sufficiently  for  the  present  purpose,  the  circum- 
stances under  which  they  were  created,  as  they  were  in 
fact  created,  in  September  1841,  and  possessed,  as  they 
were  in  fact  possessed,  in  the  same  month,  by  Mr.  W.E. 
Acraman  and  Mr.  A.  J,  Acraman,  or  one  of  them;  by 
which,  or  whether  by  both,  is  immaterial ;  for  it  is  upon 
the  whole  case  on  both  sides  plain,  that,  in  substance,  til 
the  acts  of  either  of  them,  that  are  before  the  Court, 
must  be  taken  as  the  acts  of  both,  and  as  in  effect  8an^ 
tioned  by  Mr.  JD.  W,  Acraman. 

A  question  was  raised  before  the  learned  Commissioner, 
which  has  been  scarcely,  or  not  at  all,  raised  before  me,— 
the  question,  namely,  whether,  having  regard  to  the  datsi 
of  the  four  notes,  of  which,  though  they  were  all  created 
in  September,  two  are  dated  in  May  1841,  the  words 
**  Aeramans,  Morgan  &  Co."  written  at  the  foot  of  them, 
as  the  style  of  the  drawers,  are  to  be  considered  as  in- 
cluding, or  not  including,  Mr.  FranJdyn,  who,  although 
by  his  agreement  liable,  as  between  the  six  members  of 
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the  house,  for  all  its  transactions  of  the  whole  years  1840        1844.  * 
and  1841,  did  not  become  actually  a  partner,  or  so  liable,       ^.^    ^ 
until  August  1841.    I  agree  on  this  point  with  Mr.  Serjt.     ^^T'nSf 
Stephen.    It  is,  I  think,  perfectly  clear  upon  the  evi- 
dence, that  G.  Morgan  and  W.  E.  Acramant  in  creating 
the  notes,  intended,  and  always  afterwards  understood, 
the  words  to  mean  and  to  represent  the  firm  of  the 
six;  that  Holrayd,  Franklt/n,  and   W.  Morgan^  who 
all  were  aware,  on  or  before  the  7th  October   1841, 
of  the  creation  of  the  notes,  uniformly  understood  them 
in  the  same  way,  and  that  the  respondents  and  Mr.  A,  J* 
Acraman  never  understood  them  otherwise.    With  re- 
spect to  Mr.  D.  W.  Acraman,  I  repeat,  that  I  consider 
him  as  identified  with  his  son  and  nephew.     It  has  not 
been,  and  I  think  could  not  successfully  have  been,  con- 
tended for  the  petitioners,  that  G.  Morgan  had  not,  after 
the  commencement  of  Franklyn^s  partnership  in  August 
1841,  the  same  power  and  authority  to  sign  and  act  for  the 
six,  including  Franklyn,  as  he  had  previously  to  sign  and 
act  for  the  five,  not  including  Franhlyn.    I  am  of  opinion, 
certainly,  that  if  the  four  notes  were  originally,  or  became 
before  the  bankruptcy,  available  against  Holroyd  and  W. 
Morgan^  they  also  were  originally,  or  became  before  the 
bankruptcy,  available  against  Mr.  Franhlyn,  and  this, 
whether  G.  Morgan  had,  or  had  not  (though  probably 
in  truth  he  had  not),  any  power  or  authority,  after  the 
commencement  in  August  1841  of  Franhlyn' s  partner- 
ship, to  sign  the  name  of  the  firm,  as  a  firm  of  five,  to 
any  new  negotiable  security.     Then  comes  the  question, 
whether,  as  between  the  AcramanB  on  one  side,  and 
Messrs.  Franhlyn,  Holroyd,  and  W.  Morgan,  on  the 
other,  these  notes  were  justifiably  created,  and  justifiably 
posaessed  by  the  Acramans.    I  think  that  they  were  not 
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1844.        Whatever  the  debt  to  the  Acramans, — whatever  their 
£i  parte      ^ igh^i  ^^  ^^ey  had  the  right,  to  insist  on  not  being  boond 
aS'anSicr     ^  S^^^  notice  for  payment, — they  were  not  entitled  to 
cause  the  creation,  and  obtain  the  possession,  of  the  notes 
in  September  1841,  as  they  did,  without  the  consent  or 
knowledge,  previous  or  contemporaneous,  of  Mr.  Hul- 
roydj  Mr.  Franklyn,  or  Mr.  W.  Morgan.     That  this  wis 
done  with  any  dishonourable  intention,  or  with  any  in- 
tention or  wish  of  concealment  on  the  part  of  either  of 
the  Acramans,  I  do  not  believe.     But  the  transacbon 
was,  originally  at  least,  one,  in  my  opinion,  not  maintiin- 
able.     It  is  a  different  question,  whether  the  conduct  of 
Messrs.  Holroyd,  Franklyuy  and  W.  Morgan^  after  they 
had  become  aware,  as  early  in  October  1841  tbey  did 
become  aware,  of  the   transaction  of  September,  was 
such,  as  to  set  up,  or  to  preclude  them  from  disputing, 
the  equitable  validity  against  them  of  the  notes,— and  i 
difierent  question,  also,  whether  G.  Morgan  committed 
a  breach  of  duty  by  signing  the  notes,  in  obedience  to 
the  order  of  W.  E,  Acramauy — upon  neither  of  which 
questions  do  I  at  present  say  any  thing.    Assuming,  for 
the  present,  that  there  was  no  such  conduct  on  the  part 
of  FranklyUf  Holrogd,  and  W.  Morgan,  as  I  ba?c  just 
mentioned,  and  assuming  the  badness  of  the  equitable 
title  of  the  Acramans  to  the  notes,  as  against  the  firm  of 
Acramans,  Morgan  &  Co.,  I  proceed  to  the  next  $tsg^ 
of  the  facts,  namely,  the  passing  of  the  four  notes  in  dis- 
pute, from  the  Acramans  to  the  respondents,  as  the 
indorsees  of  the  Acramans,  under  which  title  the  proof 
was  made  and  is  defended. 

Mr.  Layton,  and  Mr.  TT.  E.  Acraman,  were  examined 
before  the  learned  Commissioner,  and  have  also  made 
affidavits.    Their  examinations  seem  to  me  consistent  in 
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all  material  respects  with  their  affidavits,  and  not  in  any        1844. 
point  to  tend   to  discredit  them.      Mr.  Lay  ton's  first       p^    ^^ 
affidavit  is  thus.     [His  Honour  here  read  the  passaees      Bubbbll 

*•  r         o  HQd  another. 

from  Layton*s  affidavit,  as  stated  antej  p.  631.]  Mr. 
Layt(nCs  second  affidavit  relates  mainly,  or  exclusively, 
as  the  concluding  passage  of  his  first  does,  to  a  matter, 
I  think,  of  immaterial  controversy,  namely,  the  time  when 
first,  after  his  firm  had  become  the  holders  of  the  notes 
in  question,  there  was  notice  to  that  firm  that  its  title  to 
the  notes  was,  or  would  be,  disputed.  Without  giving 
any  opinion  as  to  this  controversy,  I  may  say,  that  if 
Mr.  Layton  is  in  error  as  to  it,  that  error  does  not,  in 
my  judgment,  afiect  either  his  case  or  his  credit.  It  is 
noty  nor  could  reasonably  be,  contended,  that,  before  the 
respondent's  firm  had  become  the  indorsees  and  holders 
of  the  four  notes,  immediately  the  subject  of  the  present 
contest,  Mr.  Layton^  or  his  firm,  was  informed — the  con- 
troversy is,  when  first  afterwards,  that  is,  whether  after- 
wards, previously  to  the  bankruptcy,  Mr.  Layton^  or  his 
firm,  was  informed — that  Mr.  Holroydy  Mr.  Franhlyn,  or 
Mr.  TT.  Morgan,  meant  to  resist,  or  disputed  or  objected 
to,  the  notes.  This  controversy  (deciding  nothing  upon 
it  now)  I  assume,  for  the  present,  ought  to  be  decided  in 
favour  of  the  petitioners.  It  does  not,  however,  affect 
the  question,  whether  the  respondents  became  indorsees 
and  holders  bona  fide  for  value,  without  notice.  Subject 
only  to  this  reservation,  I  am  not  aware  of  any  ground 
for  disputing  the  truth  of  any  part  of  Mr.  Layton's 
first  affidavit;  M'ith  which  the  examinations  and  affi- 
davit of  Mr.  W,  E.  Acraman  are  consistent.  That 
affidavit  contains  these  passages.  [His  Honour  here 
read  the  passages  from  W,  E.  Jcraman's  affidavit,  as 
stated  ante,  p.  625.]     I  repeat,  that  I  do  not  find  in  the 
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1844.  case  any  materials  rendering  it  in  my  judgment  just  or 
^^l*^^  reasonable  to  disbelieve  these  statements ;  and  neither 
BusHBLL  gjj^  iigg  asserted  the  inadmissibility  of  either  of  tlie 
affidavits  or  examinations  before  me,  on  the  groand  of 
interest.  Did  then  the  respondents  become  indorsees 
and  holders  of  these  notes,  &oii^^d!e,  for  valuable  coa8ide^ 
ation,  without  notice?  That  they  became  so  honafidij 
in  the  sense  of  not  having  acted  either  with  any  intent  of 
aiding  the  Acramans,  or  either  of  them,  in  committing  i 
fraud,  or  with  any  collusive,  fraudulent,  or  dishonest 
intention,  is  to  my  mind  perfectly  clear.  And  it  may 
be  right  towards  Messrs.  Acraman  to  add,  in  passing, 
(be  the  fact  material  or  not  material  to  the  case  before 
the  Court),  that,  whether  the  conduct  of  Mr.  W.L 
Acraman  and  Mr.  Alfred  Acraman  in  this  transaction 
was,  or  was  not,  erroneous  between  them  and  the  firm  of 
Acramans,  Morgan  &  Co.,  or  any  members  of  it,  thtt 
conduct  has  not  been,  in  my  opinion,  proved  to  baie 
arisen  from  any  unworthy  motive,  or  to  have  beeo 
accompanied  by  any  discreditable  circumstances ;  and  I 
say  this,  with  a  full  recollection  of  Mr.  Holroydts  affidaiit, 
but  with  a  recollection  also  of  the  other  evidence. 

Next  comes  the  point  of  valuable  consideration.  This, 
I  think,  clearly  established  in  the  respondents*  favour. 
The  truth  and  justice  of  the  debt  due  to  them  from  A^rd 
Acraman  have  not  been  questioned ;  and  assuming  thai 
they  were,  strictly,  not  entitled  to  insist  on  retaining,  by 
way  of  security  for  it,  the  first  parcel  of  notes,  or  the  title 
deeds  deposited,  I  do  not  see  that  I  ought  to  assume  the 
claim  or  suggestion,  which  they  made  of  that  right,  to 
have  been  fraudulently  or  colourably  made, — to  have  been 
made,  if  erroneously,  not  honestly, — or  to  have  placed  the 
two  junior  Acramans  under  any  species  of  constructive 
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or  equitable  duress.    This  claim  or  suggestion,  whichever        1844. 
it  ought  to  be  called,  seems  to  have  been  readily  acceded       ETparM 
to ;  and  accordingly  the  deposit  in  question  takes  place ;       a^"' ber 
whichj  by  satisfying  or  removing  that  claim  or  suggestion, 
releases  the  title  deeds.    There  is  no  ground  for  con- 
tending that  this  was  not  a  transaction  for  valuable  con-^ 
sideration. 

But  next,  as  to  notice.    This  is  not  contended,  on  the 
petitioners'  part,  to  have  existed,  except  in  this  way ; — 
namely,  that  it  is  insisted  for  them,  that  Mr.  Layton,  or 
his  firm,  had,  before  taking  these  notes,  been  made 
aware  that  FranklyrCs  partnership  bad  not  commenced 
in  the  month  of  May ;  which  alleged  circumstance,  joined 
to  the  knowledge  by  Mr.  Layton  and  his  firm  of  the  fact 
of  the  Acramam  being  members  of  the  house  otAcramana, 
Morgan  &  Co., — to  the  nature  of  the  stamps,  and  to  the 
aspect  and  contentsof  the  notes, — to  the  information  stated 
by  Mr.  Layton  and  Mr.  W.  JE.  Acraman  to  have  been 
received  by  Mr.  Layton  from  Mr.  W.JE.Acraman^  as  to 
notes  to  so  very  large  an  amount  having  been  drawn  in 
that  way, — and  to  the  former  deposit  with  Mr.  Layton  of 
the  first  parcel  of  notes  for   10,000/., — ought,  as  the 
petitioners  contend,  to  have  excited  the  suspicion  of 
Mr.  Layton,  and  to  have  put  him  on  inquiry,  and  to  be 
therefore  held  equivalent  to  notice.     This  contention 
deserves,  and  must  receive,  examination.      And  first, 
with  regard  to  the  evidence  said  to  show  that  Mr.  Layton, 
in  November  1841,  was  aware  of  the  time  of  the  com- 
mencement of  Franklyn's  partnership.     The  whole  is, 
I  believe,  this.     Mr.  W,  Morgan,  in  his  second  affidavit, 
says  [His  Honour  here  read  the  passage  from  W.  Mor* 
gan*s  affidavit,  stated  ante,  p.  623,  as  to  Mr.  Layton*s 
knowledge  of  Franhiyn  being  a  partner  in  the  firm  of 
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1844.  Acramans,  Morgan  &  Co.]  And  in  one  of  Mr.  W.E, 
Fx  M  t  Acramaris  examinations  there  are  these  passages  [His 
ButoBLi.      Honour  here  read  the  passages  in    W.  E.  Acramaiit 

and  another.  "^         ^ 

examination  before  the  coromissionerj  the  substance  of 
which  is  stated  ante,  p.  626.]  Mr.  W.  JS,  Acraman  also 
in  his  affidavit  has  this  expression^  with  respect  to  the 
interview  of  the  12th  of  November.  [His  Honour  here 
read  a  passage  from  W,  E.  Acramaris  affidavit,  relative  to 
his  interview  with  Mr.Zayton,  as  to  the  delivering  up  of 
the  title-deeds^  as  stated  axiU^  p.  625.]  That  there  is  no 
more  evidence,  as  I  believe  there  to  be  no  more  evidence, 
affirmative  or  negative,  as  to  this  pointy  is  a  circumstance, 
for  which  the  absence  of  any  opinion  on  either  side  that 
it  was  material  to  either  side  to  show,  when  first  the 
respondents'  firm,  or  any  member  of  it,  was  informed  of 
the  time  of  the  commencement  of  Franklyn^s  partnership, 
would  probably  account.  It  seems  to  me,  that  such  an 
absence  of  opinion  probably  existed ;  and  although  Mr. 
Layton^s  affidavits  are  silent  on  the  point,  yet  it  is  one 
to  which  also  the  assignees  have  not  examined  him,  and 
upon  which  Mr.  HolroydCs  affidavit  says  nothing.  The 
observation,  that  Mr.  W.  Morgan's  affidavit  does  not  state 
his  belief  of  the  truth  of  the  information,  which  be  says 
was  given  to  him  by  Mr.  Holroyd,  may  be  a  slight  one; 
perhaps  no  stress  ought  to  be  laid  on  it.  But  the  notes 
were  taken  by  Mr.  Lay  ton  j  on  a  day,  which  all  parties 
have  agreed  in  representing  as  having  been  the  l^hof 
November  1841.  Why  was  he  to  be  bound  to  remember 
on  that  day  information  about  the  partnership  received, 
if  it  was  received  at  all,  not  with  reference  to  tliat,  or  aoj 
such  transaction,  but  casually  in  the  preceding  August! 
Neither  from  that  information,  if  it  was  received,— nor 
from  the  general  communication  made  to  him  by  Mr. 
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W.JE.Acraman,  in  September  or  October  of  the  same        1844. 
year, — nor  from  the  conversation  with  Mr.  Lay  ton  of  the       ^^  ^^ 
12th  of  November,  even  if  the  articles  of  partnership  of    ^^^^ 
the  1 1th  August  are  to  be  supposed  to  have  been  actually 
referred  to  in  it,— ought  there,  in  my  judgment,  to  be 
drawn  an  inference, — ^and  I  cannot,  from  Mr.  Laytan^s 
silence,  or  otherwise,  infer, — that  Mr.  Laytan,  when  he 
took  the  notes  in  question,  did  so,  with  notice  that  Mr. 
Franhlyn  was  not  in,  or  throughout,  May  a  partner,  or 
did  so,  under  any  obligation  to  inquire  as  to  the  time 
when  he  became  a  partner. 

Next,  as  to  the  stamps,  which  are  stamps  of  September. 
It  was  not,  I  believe,  contended  before  the  Commissioner, 
nor  has  it  been  contended  before  me,  that  either  of  the 
notes  is  unlawfully  or  insufficiently  stamped,  or  that  the 
mere  legal  validity  of  either  of  them  is  more,  or  less,  by 
reason  of  the  ante-dating.  But  it  has  been  argued,  that 
the  stamps  showed  the  notes  to  have  been  ante-dated, 
and  that  this  was  sufficient  to  put  the  respondents  on 
inquiry.  That  Mr.  Laytan,  when  he  took  the  notes, 
supposed  them  to  be  ante-dated,  or  actually  observed  the 
nature  of  the  stamps,  I  cannot,  after  what  he  has  sworn, 
believe.  Still,  however,  it  may  possibly  be,  that  he 
ought  not  to  be  allowed,  for  any  effectual  purpose,  to 
say  that  he  did  not  at  the  time  see  what  the  stamps  were. 
Assuming,  though  without  deciding,  this  to  be  so, — 
and  assuming,  but  without  deciding,  that  he  must  be 
taken  to  have  known  that  a  promissory  note  cannot  (as, 
if  I  do  not  mistake,  it  cannot  (a) )  be  stamped  after  it  has 

(a)  By  the  31  Geo.  3.  c.  25.  s.  19  (the  provision  of  which  is  still  in  force 
by  the  55  Geo.  3.  c.  184,  s.  8),  the  commissioners  of  stamps  are  prohibited 
from  stamping  any  bill  of  eichange,  promissory  note,  or  other  note,  draft, 
or  Older,  after  it  shall  have  been  drawn  or  made,  under  any  pretence  what- 
ever.— £.  E.D. 
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1 844.  been  made,  yet,  as  I  think  the  mere  fact  of  a  bill  or  note, 
£x  parte  ^^iich  has  several  months  to  run  when  it  is  negotiated, 
i^"'"*iji  being  known  to  have  been  ante-dated,  not  for  any  pur 
pose  (with  which  I  have  now  any  concern)  material,  I 
cannot  say  that  the  knowledge  of  Mr.  Lot/ton^  at  tlie 
time,  that  the  notes  in  question  (which  were  all  to  iiD 
due  in  May  1848)  were  ante-dated,  was  nodce  to  him  of 
any  thing  wrong  or  substantially  irregular,  or  ought  fa) 
have  put  him  on  inquiry. 

Next,  was  there  any  thing  incredible  or  improbable  io 
the  assertion  made  to  Mr.  Laytan,  as  he  states,  by  lib. 
W,  E.  Jcraman,  as  to  advances  to  the  extent  of  84,000{. 
and  upwards,  or  84,000/.,  or  thereabouts^  having  been 
made  by  the  Acramans  to  the  house  of  AcramanSf  Mar* 
gan  &  Co.,  beyond  the  Aeramai/u^  stipulated  amount  of 
capital, — and  as  to  the  Acramafis  having  made  applica- 
tion for  repayment,  and  having,  for  want  of  better  pay- 
ment, taken  the  notes  of  Acramans^  Morgan  &  Co.  to 
that  amount?  I  think  not.  Considering  especially  how  the 
exact  truth  stood,  I  find  it  impossible  to  say  that  it  ns 
imcumbent  on  Mr.  Layton  to  disbelieve,  to  distrust,  or 
to  doubt,  wholly,  or  to  any  extent,  that  assertion.  It 
was,  to  a  great  extent,  at  least,  true.  I  am  of  opinion,  that 
he  had  a  right  to  believe  it;  and  I  cannot,  upon  die 
evidence,  hold  that  he  did  not  believe  it;  nor  do  I  think 
that  it  ought  to  have  put  him  upon  further  inquiry.  If 
so,  Mr.  Layton  was  justified  in  believing  the  AeromM 
entitled  to  dispose  of  the  four  notes  at  their  pleasure  fo 
any  purpose;  and  the  only  remaining  question  upon  this 
part  of  the  case  must  be,  whether,  as  between  the  three 
Jcramans  themselves,  the  transaction  ought  to  be  taken 
as  correct,  I  think  that  it  ought;  for  I  am,  upon  the 
whole  evidence,  satisfied,  as  I  have  I  believe  already 
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intimated,  that  every  act  of  W,  E.  Jcraman  alone^  or  of  1844. 
him  and  A.  J,  il craman  jointly^  in  the  case  is  to  be  con-  i^,  ^^ 
sidered,  for  every  purpose^  as  efiectually  ratified  and  ^S'g^^r 
adopted  by  the  three  Acramans,  either  originally ,  or 
otherwise,  before  the  bankruptcy;  and  that  the  transac- 
tion of  the  12th  of  November  was  the  joint  and  several 
act  of  TFl  £•  Acraman  and  J.  J.  Acraman^  on  behalf 
ef  the  three  Acramans.  I  do  not  forget  the  circum- 
stance, that  a  former  parcel  of  the  promissory  notes  was 
held  by  the  respondents,  or  the  silence,  or  slight  degree 
of  information,  that  there  is  as  to  that  part  of  the  case. 
Much  of  what  I  have  said  with  regard  to  the  second 
parcel,  that  namely  now  in  question,  is  I  think  applicable 
to  the  first  also.  Considering  this,  and  recollecting  that 
the  assignees  have  exercised  their  right  of  examining 
both  Mr.  Layton  and  Mr.  W.  E.  Acraman^  and  might 
have  examined  persons  who  have  not  been  examined,  it 
would,  I  think,  be  unjust  and  wrong  to  form  any  con- 
clusion, or  draw  any  inference,  unfavourable  to  the  re- 
spondents' title  to  the  second  parcel,  from  the  circumstance 
that  they  had  held  the  first,  or  from  any  thing  contained 
or  omitted  in  the  evidence  as  to  the  first. 

These  views,  if  they  are,  as  they  appear  to  me  to  be, 
right,  free  this  case  in  my  judgment,  wholly  from  any 
operation  adverse  to  the  respondents  of  any  part  of 
the  doctrine  or  principles,  which  the  cases,  Ex  parte 
Agace  (a),  and  Ex  parte  Bonbonus  (i),  and  the  case  of 
Sherriff  v.  Wilkes  (c),  contain  or  recognize.  Here  not 
one  of  the  notes  was  drawn  or  prepared  in  the  presence, 
or  with  the  knowledge,  of  the  respondents,  or  either  of 
them,  actually  or  constructively.  They  are  brought  to 
them  by  the  Acramans,  as  part  of  the  property  of  the 

(a)  2  Cox.  312.  (b)  8  Ves.  540.  (c)  1  East,  48. 
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1844.  Acramans  themselves,  who  were  capable  of  possessing, 
ETparte  ^  ^^^^^  ^^^  distinct  property,  paper  of  the  firm  of 
aS"an*h^r  -^cramans,  Morgan  &  Co. ;  nor  can  it  be  thought  a  thing 
strange  or  unusual,  that,  where  A.,  JB.  and  C  are  partners, 
A.  should  fairly  and  properly  be  the  payee  and  holder 
for  bis  own  separate  benefit  of  a  bill  or  note  drawn  by 
il.,  B.  and  C  The  Acramans  did  not  propose  or  afiect 
to  pledge,  for  their  own  debt  or  purposes,  the  respon- 
sibility of  Acramans^  Morgan  &  Co.  farther,  or  otherwise, 
than  as  that  responsibility  was  credibly  and  probably 
represented  by  the  Acramans  to  have  become  the  separate 
right  of  the  Acramans.  The  handwriting  of  neither  of 
them  was  upon  the  face  of  either  of  the  notes ;  and  all 
the  notes,  being  partly  printed,  and  partly  written  by 
Haywardy  a  clerk  in  the  house  of  Acramans^  Morgan 
8c  Co.,  and  signed  on  behalf,  that  is,  by  procuration,  of 
that  house  by  6.  Morgan^  also  one  of  its  clerks, — who 
was  in  the  habit  of  signing  negotiable  securities  for  the 
firm,  and  part  of  whose  business  and  duty  it  was  to  do 
so, — were  exactly  upon  such  paper,  and  exactly  of  such 
form  and  appearance,  as  they  would  have  been,  if  they 
had  been  securities  issued  by  the  house  in  the  most 
ordinary,  regular,  and  unquestionably  proper  manner, — 
an  observation  which,  being  subject  to  the  single  qualifi- 
cation (if  any),  that  two  of  the  partners  were  severally 
the  payees,  is,  in  my  judgment,  subject  to  no  material 
qualification  whatever. 

The  case  of  Green  v.  2)eaAiii(a)  has,  I  think,  been 
treated  in  the  argument  of  the  present  case,  as  deciding 
more,  and  going  farther,  than  I  find  myself  able  to  collect 
that  it  does.  I  am  not  at  all  satisfied,  that  it  is  opposed 
to  the  view  which  I  take  of  the  present  case.     But  if  it 

(a)  2  SUr.  347. 
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18;  I  feel  myself  nevertheless  bound  to  say,  that  the  re-       1844. 
spondents  became  indorsees  and  holders  of  the  four      ez  parte 
notes  in  question,  band  fide,  for  valuable  consideration,    iS^^ier 
without  notice  of  any  infirmity  in  their  indorsers*  title. 

In  Ridley  v.  Taylor  (a),  where  a  bill,  drawn  by  Ord 
and  JEkobank  upon  Taylor,  payable  to  the  order  of  Ord 
and  £wbank,  accepted  by  Taylor,  and  indorsed  by  Ord 
and  Ewbank,  was  delivered  by  Ewbank  to  a  separate 
creditor  of  Ewbank,  in  respect  of  EiwbanKs  separate 
debt,  the  transaction  was  held  valid  in  the  creditor's 
favour.  Lord  Ellenborougk,  in  delivering  the  judgment 
of  the  Court,  said,  '^  This  bill  had  an  existence,  accord- 
ing to  its  apparent  date,  eighteen  days  before  the  time  of 
its  delivery  to  the  plaintiffs;  it  was  drawn  for  a  sum  con- 
siderably exceeding  the  debt ;  and  was  not  only  dravm 
and  indorsed,  but  accepted  also,  before  it  was  produced 
to  them;  and  although  it  is  stated  in  the  case,  that  in 
fact  the  bill  was  drawn  and  indorsed  by  Ewbank  in  the 
partnership  firm,  it  does  not  appear  that  the  plaintifis 
knew  that  it  was  drawn  and  indorsed  by  him.  Under 
these  circumstances,  it  might  reasonably  be  supposed  by 
the  party  to  whom  it  was  given,  to  be  a  partnership  se- 
carity,  of  which  Ewbank,  the  partner  in  possession  of  it, 
had  for  some  valuable  consideration,  or  in  virtue  of  some 
arrangements  with  Ord,  the  other  partner,  become  the 
proprietor,  so  as  to  be  authorised  to  deal  with  it  as  his 
own.  At  any  rate,  the  contrary  does  not  either  actually 
or  presumptively  appear.' '  Similar  remarks  in  sub- 
stance may  be  applied  here. 

The  subsequent  case  of  GiU  v.  CuUtt  {b)  has  for  some 
years  been  considered  as  going  too  far,  as  throwing  too 
great  a  burthen  and  risk  on  indorsees  for  value.    The 

(a)  13  Eut,  175.  (6)  3  B.  &  C.  466. 
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1844.  law>  as  now  understood  and  administered,  seems  to  me 
Ejc  parte  accurately  laid  down  by  Mr.  Justice  Patteson  in  Bachr 
^^•"*^  house  y,Harri8on{a),  where  that  eminent  judge  says  "I 
have  no  hesitation  in  saying,  that  the  doctrine  first  laid 
down  in  Gill  v.  Cubitt,  and  acted  upon  in  other  caaes, 
that  a  party  who  takes  a  bill  under  circumstances,  which 
ought  to  have  excited  the  suspicion  of  a  prudent  man, 
cannot  recover,  has  gone  too  fiur,  and  ought  to  be  re- 
stricted. I  can  perfectly  understand  that  a  party,  who 
takes  a  bill  fraudulently,  or  under  such  circumstanoes 
that  he  must  know  that  the  person  offering  it  to  him 
has  no  right  to  it,  will  acquire  no  title;  but  I  never 
could  understand,  that  a  party,  who  takes  a  bill  bami 
fidej  but  under  the  circumstances  mentioned  in  GiU  t. 
Cubittj  does  not  acquire  a  property  in  it  I  think  the 
fact  found  by  the  jury  here,  that  the  plaintiff  took  the 
bills  band  fide f  but  under  such  circumstances  that  a  lea* 
sonably  cautious  man  would  not  have  taken  them,  was 
no  defence.'' 

The  late  case  of  Croodman  v.  Harvey {b),  as  to  groas 
negligence,  cited  at  the  bar,  which  is  as  strong  as  JBaei^ 
haute  ▼•  HarrisaHf  if  not  stronger,  in  the  same  diiectioo, 
was  recognised  by  the  Court  of  Queen's  Bench  in  UtAer 
w.Iiich{e),  in  1839.  It  is  unnecessary,  therefore,  to  de* 
cide,  whether  the  doctrine  of  Gill  v.  Cubitt  would  defeat 
the  respondents'  title;  but  I  have  no  hesitation  in  stat- 
ing my  impression  to  be,  that  even  that  doctrine  would 
not. 

It  has,  however,  been  contended,  that,  assuming  the 
respondents  to  have  become  bond  fide  holders  of  the 
notes  for  valuable  consideration,  without  notice,  they 
have  no  case,  on  the  ground  that,  as  it  is  said,  the  notes 

(a)  6 B.& Add.  1105.         (b)  4Ad.&E.870.         («}  10Ad.<ScE.784. 
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were  not  in  any  sense  the  notes  of  the  firm  of  Acra-       1844. 
muTM,  Morgan  &  Co.^  by  reason  that,  as  it  is  said,  they       „ 
were  not  within  the  terms  of  the  writing  of  procuration      Bushell 

"^  and  another. 

dated  in  June  1840,  and  by  reason  of  the  authority  of 
the  case  oi  Attwood  v.  Munningsifi)^  which  case,  as  well 
as  that  oi  Howard  v.  jBa»//}6,  mentioned  in  it,  and  Fenn  ▼• 
MarrUon{b)  in  3  and  4  Term  Reports,  I  have  examined, 
and  also  some  others,  particularly  Ex  parte  Sutton  (c), 
Smith  V.  Stanger(d)f  Pickering  v.  Bu8k{e),  Gillman  v. 
R6bin8on{f),  Todd  y,  Robin8on{g\  Witkington  v.  Her- 
ring {h),  and  Prescott  v.  Flinn(i).  Whether  the  notes 
were  of  the  character  described  by  the  language  of  the 
paper  of  June  1840,  and  whether  George  Morgan, 
though  directed,  by  W.  E.  Acraman  to  sign  them,  acted 
wrongly  in  doing  so,  are  points  I  think  that  I  need  not 
decide,  and  may  leave  undetermined.  Assuming  these 
two  points  to  be  in  the  petitioners'  favour,  I  still  must 
recollect  that  it  has  been  in  effect  admitted,  and  I  think 
righly  admitted,  on  each  side,  that  6.  Morgan  had  the 
same  authority  to  act,  and  did  act  in  the  same  manner, 
on  behalf  of  the  firm  of  Acramans,  Morgan  &  Co.  after, 
as  before,  Frankli/n  joined  the  house;  I  still  must  re- 
collect, that  G.  Morgan  signed  the  notes  by  the  express 
direction  of  one  or  more  of  the  partners  composing  the 
firm;  that  the  notes  were  represented,  passed,  and  de- 
livered to  the  respondents,  as  notes  of  the  firm  by  one  or 
more  of  the  partners  composing  the  firm ;  that  the  notes 
are  signed,  "  P.  Procuration"  generally,  without  stating 
or  showing  what  the  procuration  was,  or  of  what  date, 

(a)  7  B.  &  C.  278.  (/)  1  Car.  &  P.  642. 

(6)  3  T.  R.  767;  4  T.  R.  177,  (g)  Ry.  &  M.  217. 

(e)  2  Coz,  84.  (&)  3  Moore  &  P.  30;  6  Biog.  442. 

(d)  Peake's  Add.  Cases,  116.  (i)  9  Biog.  19. 

(0  15  East,  38. 
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1844*  period,  or  nature,  whether  it  was  written  or  oral,  or 
Ei  parte  whether  limited  or  restricted,  or  unlimited  and  unre- 
abd^another.  stricted;  that  George  Morgan  was  in  the  habit  of  sign- 
ing negotiable  securities  in  that  way  for  the  firm,  with 
the  knowledge  and  assent  of  the  firm;  that  a  consider- 
able quantity  of  negotiable  securites  issued  from  their 
house,  and  was  circulated  among  the  public,  in  that 
form;  that  the  aflSdavits  which  touch  on  this  particular 
subject  contain,  with  reference  to  it,  the  uncontradicted 
and  undisputed  averments  which  they  do  contain;  that,  in 
all  probability,  had  it  been  considered  to  be  incumbent 
on  every  person,  before  taking  in  the  market  or  others 
wise  any  such  paper,  to  ascertain  from  the  firm  itself  the 
propriety  in  each  case,  between  Oeorge  Morgan  and  his 
employers,  the  firm,  of  the  affixing  of  his  signature^  their 
business  and  credit  must  have  been  obstructed  and 
damaged  considerably;  that  there  is  no  trace  in  the 
evidence,  as  far  as  I  am  aware,  of  any  such  course  or 
practice  having  existed  or  been  expected;  and  that  the 
public  had  no  means  of  knowing,  whether  the  paper 
of  June  1840,  or  any  written  authority  to  Crtorge 
Morgan,  existed,  or  what  his  orders,  or  the  arrange- 
ments of  the  firm,  were.  Bearing  all  this  in  mind,  I 
consider  myself  bound  by  law  to  hold,  that  in  the  gs- 
cumstances  of  the  present  case  the  firm  of  Acramwu, 
Morgan  &  Co.  was,  and  the  joint  estate  of  the  six  bank- 
rupts is,  bound  to  the  respondents  as  effectually  by 
G.  MorgarCs  signature  to  the  four  notes  in  question, 
as  if  it  had  been  written  in  each  instance  under  the  per- 
sonal direction,  and  by  the  personal  order,  of  each  one 
of  the  six  members  of  the  firm  in  September  1841. 

These  views,  if  they  are  correct,  render  it  unnecessary 
to  decide  upon  the  nature  and  efiect  of  the  conduct  of 
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Mr.  Franklyn,  Mr.  Holroyd,  and  Mr.  William  Morgan,  1844. 
after  they  had  become  aware,  (as  previously  to  the  8th  ^^  ^^ 
of  October  1841  they  all  certainly  were  aware,)  as  well  ^'^''*",^^ 
of  the  creation  and  existence  of  the  notes,  as  of  the 
grounds  on  which  Mr.  W.  E.  Acraman  had  obtained  them 
from  Mr.  6.  Morgan^ — conduct,  I  mean,  both  before^ 
and  after,  the  respondents  had  become  the  holders  of  the 
four  notes  in  question,  and  before,  and  after,  that  fact  had 
become  known,  as  in  November  or  December  184*1  it 
certainly  bad  become  known,  to  Mr.  Franhlyn^  Mr. 
Holrogd,  and  Mr.  W.  Morgan.  The  whole  of  that 
conduct,  however,  taken  together,  appears  to  me  to 
afibrd  some,  though  in  my  opinion  (as  I  have  said)  su- 
perfluous, evidence  in  support  of  the  conclusion  which  I 
draw,  as  I  have  already  stated,  from  the  rest  of  the  case. 
But,  upon  the  question  whether  the  evidence  furnished 
by  that  conduct  alone  is,  or  would  have  been,  sufficient 
to  entitle  the  respondents  to  succeed  in  the  present  con- 
tention,— that  is,  whether,  if  the  respondents  had  not,  on 
the  ISth  of  November  1841,  acquired  a  perfectly  good 
title  to  the  four  notes  against  the  entire  firm  of  AcrO" 
mans,  Morgan  &  Co.,  the  conduct  of  Franklgn,  and  Hoi- 
rotfdf  and  TFm.  Morgan,  after  that  day,  was  such  as  to 
preclude  them  from  questioning  the  respondents'  title,  I 
need  not,  and  I  do  not  pronounce  any  judgment.  My 
impression  as  to  the  rest  of  the  case  being  such  as  I  have 
stated,  I  cannot  disturb  the  proof,  but  must  dismiss  the 
petition.  The  costs  of  both  parties  should,  I  think,  be 
borne  as  to  half  by  the  joint  estate  of  the  six,  and  as  to 
the  other  half,  by  the  estate  of  the  three  Acramans. 


VOL.  III.  Y  Y 
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1844. 

Ex  parte  Barnbtt. — In  the  matter  of  Allbn. 


QtuBre,  whether  1  HE  petitioner  claimed  to  be  the  legal  mortgagee  <tf  a 
way  of  con-  life  interest  of  the  bankrupt^  and  had  obtained  the  Com- 
^stee!  on  trust  missioner's  Order  for  a  sale.    He  now  sought  leave  to 

to  sell  and  pay     i  •  i 
oat  of  the  pro-     "*^» 

Scored ls*a"  '^^^  petition  was  opposed  by  the  assignees  on  vaiious 
whhinLoi^^    grounds ;  and,  on  the  deed  creating  the  secarity  being 

Lm^shborttugh*$  produced,  it  appeared  to  be  a  conveyance  from  the  bank- 
Order* 

nipt  to  a  trustee,  on  trust  to  sell,  and  out  of  the  proceeds 
to  pay  a  sum  secured  to  a  creditor,  who  was  a  party  to 
the  deed.  The  petitioner  had  taken  an  assignment  of 
the  creditor's  interest. 

Mr.  Bacon  for  the  petitioner. 

Mr.  Russell,  for  the  assignees,  referred  to  JEx  parte 
Petit  (a). 

y.  C.  KviOHT  Bruce,  C.  J. — This  is,  in  form,  an  ordi- 
nary'petition  for  leave  to  bid  at  a  sale  directed  to  take  plaee 
under  Lord  LougbharmtgKs  Order.  The  aastgneea  ooo- 
sider  the  Order  for  sale  erroneous,  and  contend,  on  various 
grounds,  that  the  petitioner  is  not  entitled  to  baTe  the 
property  sold.  I  doubt  very  much,  whether  a  security 
in  this  form  b  within  Lord  LoughboroHgKs  Order ;  but 
even  if  it  be,  I  think,  under  ail  the  circumstances  of  the 
case,  that  I  cannot  make  the  Order  sought,  as  the  case 
now  stands.  If  the  petitioner  desires  an  opportunity  of 
bringing  the  case  more  fully  before  the  Court,  the 
may  stand  over  for  the  petition  to  be  amended. 

The  petition  was  ordered  to  stand  over. 

(a)  2  01.  &  J.  47. 
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1844. 

Ex  parte  Robert  Haynes  and  John  Kino^  on  behalf 
of  themselves  and  the  other  Trustees  of  the  Leicester 
Savings  Bank.  —  In  the  matter  of  John  Clabke^ 
Richard  Mitchell,  Joseph  Philips,  and  Thomas 

Smith.  WestmimUr. 

May  6. 

The  bankrupts  had  carried  on  business  as  bankers  at     1.  The  3  &  4 
Leicester,  under  the  style  of  the  Leicestershire  Bank,  s.  28,  providing, 
and  this  was  a  petition  for  payment  in  full  of  a  sum  of  penoD  there- 
830/.  5*.  6rf.,  which  they  had  received  on  account  of  the  ^iJted  to  aa' 
Leicestershire  Savings'  Bank,  on  the  ground  that  it  was  ?Mi*bank!*j[nd 
money  received  by  virtue  of  an  office  to  which  they  were  in  hb^hanSTbe- 
appointed  in  the  bank.     The  legislative  enactments  on  {,°nk°5iaVbe- 
which  the  questions  raised  by  the  petition  turned,  were  *l^"*"  bankrupt, 
the  9  Geo.  4,  c.  92,  ss.  2,  3,  4,  and  6 ;  and  3  &  4  Will.  4,  bo  paid  in  full, 

applies  only  to 
C.  14,  S.  28  (a).  savings'  banks 

which  have  con- 

(a)  9  Gee.  4,  c.  92,  sect.  2,  "  Be  it  enacted,  that  if  any  number  of  per-  q^^^  *°  g^ 

sons  have  formed  or  shall  form  any  society,  in  any  part  of  England  or       2.  What  is  a 

Ireland,  for  the  purpose  of  establishing  and  maintaining  any  institution  in  Buflkient  com- 

the  nature  of  a  bank,  to  receive  deposits  of  mouey,  for  the  benefit  of  the  g  q^^^  4   c  92 

persons  depositing  the  same,  to  accumulate  the  produce  of  so  much  thereof  s.  6,  providing 

as  shall  not  be  required  by  the  depositors,  their  executors,  or  administrators,  {.    l°^l 'f/l"^' 

at  compound  interest,  and  to  return  the  whole  or  any  part  of  such  deposit  the  benefit  of 

and  the  produce  thereof  to  the  depositors,  their  executors  or  administrators  \^^  *<^^  unless 

(deducting  out  of  such  produce  so  much  as  shall  be  required  for  the  neces-  ii^^^  ^    Jerson 

aary  eipenaes  attending  the  management  of  such  institution),  but  deriving  beiog  treasurer, 

no  benefit  whatsoever  from  any  such  deposit,  or  the  produce  thereof,  and  ^'i^^^^*  or  ma- 
nager of  such 
shall  be  desirous  of  having  the  benefit  of  the  provisions  of  this  act;  such  institution  or 

persons  shall  cause  the  roles  and  regulations  established  or  to  be  esta-  having  any  con- 

blished  for  the  management  of  such  institution  to  be  entered,  deposited,  J^    menf  tl?'' 

and  filed,  in  manner  hereinafter  directed,  and  thereupon  shall  be  deemed  to  of,  shsll  derive 

be  entitled  to  and  shall  have  the  benefit  of  the  provisions  contained  in  this  any  benefit  from 

act:  provided  nevertheless,  that  no  such  institution  to  be  hereafter  formed  ^^  bank  ez- 

sball  have  or  be  entitled  to  the  benefit  of  the  provisions  in  this  act  con-  cept  as  in  the 

tained,  unless  the  formation  of  the  same  shall  have  been  sanctioned  and  ><^^ J^f  njiooe<l- 
'  3.   1  he  cer- 

tificate of  the 
barrister  appointed  under  the  provisions  of  9  Geo,  4,  c.  92,  that  the  rules  of  a  savings' 
bank  are  in  conformity  with  the  act,  is  not  conclusive. 

VOL.  III.  Z  Z 
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1844.  The  rules  and  regulations  of  the  savings'  bank  were 

El  pMie       '^^P'  '"  *  book,  and  had  been  transcribed  upon  parch* 

™ew.  tppno,^  of  bj  th*  jnilieai  of  the  connij,  ridiog,  dnirion,  or  place  what 
■Dch  iulhalion  it  ialemlcd  lo  bi  htid,  it  lh«  genertl  qnancr  tMtioet. 
tod  by  the  CommiuianetB  fac  tbo  RcductioD  of  the  National  Ddil,  or,  tn 
tbcir  bthalf,  by  tbe  compIrDllsr  general  or  auLaUnt  comptroller  tctinc 
under  (he  aaid  commiuioDtrt.'' 

Sect.  3.  "And  he  it  further  eaacted,  that  no 'inch  ioititalicKi  ■■  ■fiiiaiiiil 
«b«]l  htve  the  benelit  of  thit  act,  ualeti  tbe  rules  and  legalatiooa  fer  l!it 
msDagemeBt  ihereor  ihall  b«  entered  in  a  book  oi  booki  lo  be  kept  by  aa 
oflicer  ofauch  inatilulion  to  be  appointed  for  ihit  purpote,  and  wbich  book 
or  Uwki  iball  be  open  at  all  aeitooeble  linKU  for  Iha  ioBpection  of  the  pa- 
■ont  making  depoiili  in  ibe  fnndt  of  inch  intUniion,  and  tnlets  tnch  nlai 
■nd  regolationt  ihall  be  fairly  tranacrtbed  on  parchoieai,  aad  aoch  traa- 
icript  depnited  whh  tbe  clerii  of  the  peace  foi  the  conaly,  riding,  dirisoo. 
or  phce  wberein  such  initilnlioa  ahtll  be  eelabliihed,  which  transcript  tk all 
be  filed  by  tnch  cleik  of  iba  peace  with  the  nllt  of  the  Ksmoax  of  A* 
peace  in  bit  cutlody,  and  a  ceitlGcale  of  the  euralment  thereof  ahall  ba 
tigned  by  tuch  clerk  of  the  peaea  on  a  duplicate  copy,  to  ba  piorided  by 
and  reluroed  to  lacb  inttitution." 

Sect.  i.  "  And  be  it  FuTther  enocled,  that  befora  a  tiantcript  of  lb«  role* 
and  regulatioDB,  or  alteratlona  ia  or  ameodmeDta  of  fanner  nilea  or  legula- 
liopi,  for  tbe  manageaieat  of  aay  inatilution  requiring  the  benefit  of  tliii 
ael,  thai]  be  depoailed  with  Ibe  clerk  of  the  peace  for  the  caantf ,  riding, 
diiition,  or  place  wherein  tuch  iDstilulioa  thell  be  establiahed,  pannaol  u 
the  diiectioaB  of  (bit  tot,  inch  irantcript  shall  be  lubmiited  by  the  tnuteei 
or  managert  foi  the  lima  being  of  each  respective  iDsLitation.  and  at  tbe 
eipente  of  the  nid  institution,  lo  a  bgnittet  at  law,  to  be  appoiuted  by  the 
Commitsioneri  for  Ihe  RedactioD  of  the  Nstiooal  Debt,  for  the  parpoae  of 
■aceitaioing  wbelher  the  same  are  \a  canfainiily  to  law,  and  with  tbe  pn>- 
tiiions  of  Ibis  act ;  and  that  tbe  eaid  btrriiter  shall  gire  a  ceiliGcate  thereof, 
or  point  oat  in  what  pan  or  parU  they  are  repngoant  thereto;  aod  the  fee 
to  be  paid  to  snch  barrister  for  perusing  the  lales,  rrgaUtioQt,  altetiliDos, 
or  amend rnentu  of  each  respective  institution  and  giiriog  sach  cenificaleat 
aforesaid,  shall  not  at  any  one  time  eiceed  the  sum  oFonegninpa,  and  itch 
iraosctipt  thsll  b«  tigned  by  two  troslaet,  and  shall,  together  with  tbe  cec- 
lificata  of  aach  banitler  as  hereinbefore  OMDtioaed,  be  laid  befbie  Iha 
jutlkes  for  such  county,  riding.  divisiDD,  or  place,  at  the  general  otquncr 
leiaiont  nail  after  the  time  whan  such  transcript  shall  iuie  been  >o  de- 
poailed i  and  it  shall  be  lawful  for  such  Juilicet  then  and  there  pieien^ 
after  dae  eismination  thereof,  to  reject  and  disapprove  of  any  part  or  parti 
thereof,  or  to  allow  and  confiim  the  said  transcript,  or  sach  part  or  paiti 
thereof  at  aball  be  conformable  to  the  true  intent  and  meaning  of  tbb  act 
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ment,  and  submitted  to  Mr.  Tidd  Pratt,  the  barrister        1344. 
appointed  by  the  Commissioners  for  the  Reduction  of      ex  parte 

Haynbs 
without  requiring  the  certificate  or  approval  of  any  other  barrister :  pro-  ^^  otheri, 
▼ided  alwaya,  that  the  said  juttices  shall  signify  such  rejection  oi  disap- 
profal  of  any  one  or  more  of  the  rules,  orders,  and  regulations  contained  in 
such  transcript,  by  the  words '  rejected,'  or  '  disapproved,'  written  opposite 
such  rule  or  rules,  order  or  orders,  regulation  or  regulations,  and  signed  by 
the  chairman  at  such  sessions;  and  such  rule  or  rules,  order  or  ordecs, 
regulation  or  regulations,  ss  shall  be  so  rejected  or  disapproved,  shall  not 
be  in  force  from  the  time  of  such  rejection  or  disapproval,  any  thing  in 
thu  act,  or  in  any  such  rules,  orders,  sod  regulations,  to  the  contrary  not- 
withstanding :  provided  alwsys,  that  the  said  clerk  of  the  peace  do,  within 
the  space  of  ten  days  next  afier  such  rejection  or  disapproval,  give  notice 
theieof  in  writing  to  the  two  trustees  of  such  institution,  by  whom  the 
transcript  of  such  rules,  orders  and  regulations  shall  be  signed  as  aforesaid : 
and  provided  always,  that  nothing  herein  contained  shall  be  construed  to 
require  any  rule  making  any  alteration  in  the  hours  of  attendance  at  any 
such  institation  as  aforesaid  to  be  laid  before  such  banister  aforesaid  pre- 
vious to  the  inrolment  thereof." 

Sect  6.  "  And  be  it  further  enacted,  that  no  such  iostitutmn  as  afore- 
said shall  have  the  benefit  of  this  act,  unless  it  shall  be  expressly  provided 
by  the  rules  and  regulations  for  the  management  thereof  that  no  person  or 
perM>ns,  being  treasurer,  trustee,  or  manager  of  sach  institution,  or  having 
any  control  in  the  management  thereof,  shall  derive  any  benefit  from  any 
deposit  made  in  such  institution,  save  only  and  except  such  salaries  and 
allowances  or  other  necessary  expenses  as  shall,  according  to  such  rules 
and  regulations,  be  provided  for  the  charges  of  managing  such  institution, 
and  for  remuneration  to  officers  employed  in  the  management  thereof, 
exclasive  of  the  treasurer  or  treasurers,  trustee  or  trustees,  manager  or 
managers,  or  other  persons  having  direction  in  the  management  of  such 
institution,  who  shall  not  directly  or  indirectly  have  any  salary,  allowance, 
piefity  or  benefit  whatsoever  therefrom,  beyond  dieir  actual  expenses  for  the 
purposes  of  such  institution." 

3  &  4  Will,  4,  c.  14,  s.  28.  «  And  be  it  further  enacted,  that  if  any 
peison  already  appointed  under  the  provisions  of  the  said  act,  made  and 
passed  in  the  ninth  year  of  the  reign  of  his  late  majesty  King  George  the 
Fourth,  or  who  may  hereafter  be  appointed  to  any  oflice  in  a  savings'  bank, 
or  ia  a  society  establisbed  under  this  act,  and  being  entrusted  with  the 
keeping  of  the  accounts,  or  having  in  his  hands  or  possession,  by  virtue  of 
his  said  office  or  employment,  any  monies  or  effects  belonging  to  such 
savings*  bank  or  society,  or  any  deeds  or  lecurities  relating  to  the  same, 
shall  die,  or  become  a  bankrupt  or  insolvent,  or  have  any  exeeution  or 
attachment  or  other  process  issued  against  his  lands,  goods,  chattels,  or 

z  z  2 
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1844.        the  National  Debt,  according  to  the  provisions  of  the 

eT^      9  ^^^-  *»  c*  92,  and  that  Mr.  Udd  Pratt  had  certified 

ao/othm.     ^^^^  ^^^  rules  and  regulations  were  in  conformity  to  law 

and  with  the  provisions  of  the  act     The  transcript  bad 

been  then,  in  pursuance  of  the  act,  deposited  with  the 

clerk  of  the  peace  and  enrolled. 

The  only  rules  and  regulations  relating  to  the  liabi- 
lity of  the  officers  of  the  bank  were  the  following:— 

**  1.  Management. — This  bank  is  under  the  manage- 
ment of  a  president,  vice-presidents,  trustees,  and  not 
less  than  fifty  other  managers,  none  of  whom  shall  deriTe 
any  benefit  whatsoever,  directly  or  indirectly,  firom  die 
deposits  received,  or  the  produce  thereof.  The  secretary, 
with  one  or  more  of  the  managers,  will  attend  to  receive 
deposits  and  conduct  the  business  every  Saturday  and 
Monday,  from  eleven  o'clock  till  one. 

'^  S.  Superintending  Committee, — A  committee  of  not 
less  than  ten  managers,  three  of  whom  form  a  quorum, 
is  empowered  to  superintend,  manage,  and  conduct  tbe 
general  business  of  this  bank ;  to  add  to  their  number 
from  among  the  managers ;  to  fill  up  vacancies  in  their 
own  body ;  and  to  appoint  a  treasurer,  auditors,  secretary, 
and  other  officers  or  servants.    The  proceedings  of  this 

efTecti,  or  make  any  assigniMnt  thereof  for  the  benefit  of  ha  ciediton,  Ui 
eiccuton,  administratorB,  or  aingoeea,  or  other  peraona  baving  legal  rightr 
or  the  sheriff  or  other  officer  executing  sach  proceas,  aball,  within  forty  daji 
after  deoaand  made  by  two  of  the  trasteea  of  the  aaid  aavioga'  baak  « 
aociety  aa  aforeaaid,  deliver  and  pay  over  all  moniea  and  other  thiogt  be 
longing  to  ancb  aavings'  bank  or  aociety  to  anch  peraon  aa  the  aaid  traHaei 
ahall  appoint,  and  ahall  pay  out  of  the  eatalea,  asaeU,  oi  cflecU  of  laeh 
peraon  all  inma  of  money  remaining  doe,  which  auch  person  received  hf 
virtue  of  hu  aaid  office  or  employment,  before  any  other  of  hia  deba  an 
paid  or  aatiafied,  or  before  the  money  directed  to  be  levied  by  each  pieoesi 
aa  aforeaaid  ia  paid  over  to  tbe  party  issuing  such  process,  and  all  neh 
assets,  lands,  goods,  cbattela,  eatatea,  and  effecta  ahall  be  bound  to  the  piy* 
ment  and  diacharge  theieof  accordingly." 
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committee  are  to  be  regularly  laid  before  the  general        1844. 
meetings  of  the  managers  of  the  bank.  ^^  p„^ 

*'  S.  Elections. — The  superintending  committee  of  n^ViJ^ 
managers  is  empowered  to  add  to  the  number  of  mana- 
gers until  they  amount  to  120,  exclusive  of  the  presi- 
dent, vice-presidents,  and  trustees.  And  the  managers, 
at  a  general  meeting,  are  afterwards  to  fill  up  by  ballot 
any  vacancy  of  president,  vice-president,  trustees,  or  ma- 
nagers. Every  treasurer,  actuary,  or  cashier,  who  shall 
be  intrusted  with  the  receipt  or  custody  of  any  sum  of 
money  belonging  to  this  institution,  and  every  officer  or 
other  person  receiving  any  salary  or  allowance  for  his 
services  from  the  funds  of  this  institution,  shall  give 
good  and  sufficient  security,  pursuant  to  9  Geo.  4,  c.  9S, 
s.  7.  No  trustee  or  manager  shall  be  personally  liable, 
except  for  his  own  acts  and  deeds,  nor  for  any  thing  done 
by  him  in  virtue  of  his  office,  except  in  cases  of  wilful 
neglect  or  default." 

On  the  13th  of  June,  1839,  a  meeting  of  the  managers 
of  the  bank  was  held,  at  which  the  bankrupts  were  ap- 
pointed treasurers  of  the  bank,  in  the  room  of  John 
Mansfield^  a  former  treasurer,  who  had  died,  and  the 
following  minute  was  entered  and  signed — *^  Proposed 
by  Mr.  S.  S.  Bankart,  and  seconded  by  Mr.  Raworth, 
that  the  Leicestershire  Banking  Company  be  appointed 
treasurers :  a  ballot  took  place,  and  Messrs.  Clarke, 
Mitchell,  Philips,  and  Smith  were  declared  duly 
elected.'' 

On  entering  upon  the  office  of  treasurers,  the  bank- 
rupts duly  executed  a  bond  to  the  clerk  of  the  peace  for 
the  payment  over  to  the  managers  for  the  time  being 
the  sums  which  came  to  the  hands  of  the  bankrupts  as 
treasurers. 
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1844.  The  bankrupts  continued  to  act  as  treasurers  up  to 

^^^^^^  their  bankruptcy,  when  the  sum  claimed  by  the  peti- 
Haynss  tioners  was  due  from  them  to  the  savings*  bank.  During 
the  whole  period,  one  of  them,  John  Clarke,  was  also 
one  of  the  managers  of  the  bank.  The  bankrupts  had 
not  received  any  salary  or  profit  as  treasurers  beyond 
the  benefit  arising  from  having  the  current  balance  in 
their  hands  until  its  investment  according  to  the  acts. 

The  claim  had  been  made  before  the  Commissioner, 
and  had  been  disallowed  by  him. 

Mr.  Anderdon  and  Mr.  Metcalfe  in  support  of  the 
petition. 


Mr.  RusseU  and  Mr.  Kenneth  Macaulay  for  the 
signees.  This  bank  does  not  come  within  the  provisions 
of  the  3  8c  4  Will.  4,  c.  14,  which,  being  an  enactment 
giving  a  preference  to  a  particular  creditor,  and,  there- 
fore, being  an  exception  to  the  general  intention  of  the 
bankrupt  laws,  is  to  be  strictly  construed.  The  rules 
do  not  provide  that  no  person,  being  a  treasurer,  shall 
derive  any  benefit  from  any  deposit,  and  as  the  bank  has 
not,  therefore,  conformed  to  the  provisions  of  the  act,  it 
is  not  entitled  to  priority  over  the  other  creditors  (a). 

Mr.  Anderdon  in  reply.  Although  the  act  of  WilL  4 
is,  as  regards  oflScers  appointed  before  the  passing  of 
the  act,  restricted  to  those  appointed  in  conformity  with 
the  former  act,  yet  there  is  no  such  restriction  in  the 
branch  of  the  clause  applicable  to  officers  appointed  qfier 
the  passing  of  the  act.  The  section  simply  says,  ''if 
any  one  who  may  hereafter  be  appointed  to  any  office  in 

(a)  £i  parU  Ron,  6  Ves,  802. 
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a  savings'  bank,  and  having  in  his  hands  or  possession,        1844. 
by  virtue  of  his  said  office  or  employment,  any  monies       ^^^ 
belonging  to  such  savings'  bank,  shall  become  bank-       Haynes 
rupt,"  &c.    Now  every  part  of  this  requisition  is  fulfilled 
in  the  present  case,  and  virhy  should  it  be  altered,  by 
importing  into  it  words  which  belong  to  a  perfectly  dis- 
tinct branch  of  the  provision  ?     But,  even  if  a  Court 
could  thus  introduce  a  restrictive  qualification  into  the 
act,  which  the  legislature  has  not  thought  fit  to  insert, 
still  the  provisions  of  the  act  of  the  9  Geo.  4  have  in 
substance  been  complied  with,  and  in  fact  the  question 
whether  they  have  or  not  cannot  be  raised,  as  the  certi* 
ficate  to  that  ejBect  of  the  barrister  appointed  under  that 
act  is  conclusive  upon  the  point. 

Vicb-Chancellor  Knight  Bruce,  C.  J, — The  pe- 
titioners claim  a  privilege  against  common  right,  and  must 
therefore  clearly  bring  themselves  within  the  language  of 
the  enactments  on  which  they  rely,  as  entitling  them  to 
such  a  privilege.  Now  the  act  3  &  4*  Will.  4,  c.  14, 
which  is  relied  upon  for  that  purpose,  mentions  at  the 
very  outset  the  act  9  Geo,  4,  c.  92,  and  as  both  acts  relate 
to  the  same  subject,  they  must  be  construed  together. 
Reading  them  together,  it  appears  to  have  been  the  policy 
of  the  legislature  to  bring,  by  all  means  short  of  com- 
pulsion, all  institutions  of  this  description  under  the  pro- 
visions of  the  9  Geo.  4,  c.  92,  and  to  give  no  advantages 
to  any  society  not  bringing  itself  within  those  provi- 
sions. And  I  think  that  when  the  S8th  section  of  the 
3  &  4  Will.  4,  c.  14,  speaks  of  persons  ''  who  may 
hereafter  be  appointed  to  any  office  in  a  savings'  bank," 
such  an  institution  is  meant  as  shall  fall  within  the 
provisions  of  the  act  of  the  9  Geo.  4,  and  that  the  inter- 
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1 844.        pretation  of  the  clause  should  be  the  same  as  if  the  words 
Ex  parte       '^^^  ^ho  ^^7  hereafter  be  appointed"  had  immediately 
•nd^otben.     foHowed  the  words  •'  already  appointed."     Indeed  I  am 
not  sure  that,  according  to  the  ordinary  rules  of  gram- 
mar, such  is  not  the  import  of  the  words  as  they  stand. 
Then  the  next  question  is,  whether  this  institution  has 
conformed  to  the  9  Oeo.  4f,  c.  9S.     It  is  true  that  one  of 
the  bankrupts  is  a  manager  as  well  as  one  of  the  trea- 
surers of  the  savings'  bank,  but  it  would  be  quite  con- 
sistent with  the  rules  that  the  treasurer  should  not  be  a 
manager,  and  then  he  would  be  an  officer,  with  respect 
to  whom  there  is  no  provision  in  the  rules  as  to  his  not 
deriving  any  benefit  from  any  deposit  made  in  the  insti- 
tution.    I  am  of  opinion  that,  in  this  respect,  the  insti- 
tution has  not  complied  with  the  9  Creo.  4f,  c.  92,  s.  6. 
It  has  been  contended  that  the  certificate  of  the  bar- 
rister appointed  under  the  act  is  conclusive  as  to  this, 
but  I  think  that  the  wording  of  the  act  would  have  been 
different,  had  such  been  the  intention  of  the  legislature. 
The  petition  must  be  dismissed,  but  without  costs. 

• 

Ordered  accordingly. 
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Ex  parte  Zwilchenbart  and  others. — In  the  matter  of       v^v^ 
John   Marshall,  and  in   the  matter  of  William 
Marshall  and  Henry  Rodgers.  , .     .  .  * 

L.tncolu  i  inn, 
fY%  .  J  KM  23  and  25. 

1  HIS  was  the  petition  of  the  assignees  under  the  former  ad  aasignment 
of  the  above  bankruptcies,  praying  that  they  might  be  °  *-  of^iradm, 
declared  entitled  to  the  proceeds  of  certain  property,  as  JJ  the  alLlgn^ 
having  been  in  the  reputed  ownership  of  the  bankrupt,  f^*"'So^^"oVh« 
J.  Marshall,  but  which  the  respondents,  the  assignees  ^«*eri'  credi- 
of  W.  Marshall  and  JJ.  Rodgers,  claimed  as  being  part  *>•  »  »/«  within 

the  priociple 

of  the  assets  of  those  bankrupts.  of  Haittr  v. 

^      .  Pritfihardt  hot 

In  December  1840,  the  bankrupts,  W.  Marshall  and  aDsctorbank- 
H.  RodgerSy  who  carried  on  business  as  iron  founders     The  posses- 

j.  T  •  1  J  'a'  '^i-    *!.   •  j'x  sion  taken  under 

at  Liverpool,  made  a  composition  with  their  creditors,  gocb  a  deed 
which  was  carried  into  effect  under  the  provisions  of  a  pibleof creatine 
deed  dated  December  1st,  1840,  and  made  between  the  IS?p^i,h7„°''" 
bankrupts,  W.  Marshall  and  if.  Rodgers,  of  the  first  l^-j^'tnt ^^' 
part;   W.  Marshall  the  elder,  father  of  the  bankrupt  therefore, Where 

'  ^    both  as&ignora 

W.  Marshall,  and  the  bankrupt  J.  Marshall,  (who  was  f »<^  •«aigoee» 

became  bank* 

brother  of  the  bankrupt  W.  Marshall,)  of  the  second  rapu,  andthe 

fiat  agaiost  the 

part ;  and  the  several  persons  and  firms  whose  names  assigneea  waa 
and  seals  were  thereunto  subscribed,  of  the  third  part,  held,  that  the 
The  deed  recited  that  the  bankrupts,  W.  Marshall  and  arise  whether^ 
H.  Rodgers,  were  indebted  to  the  several  persons,  parties  bankrajftcy^f  "* 
thereto  of  the  third  part,  in  the  several  sums  set  opposite  couldbe'iMsid 
to  their  respective  names,  and  that,  being  unable  to  pay  Jjve  a8*°nled 
the  same  in  full,  it  had  been  proposed  by  them,  and  **f°'*  ^***'''  •P* 

^     ^  ^  '  pointmentftothe 

agreed  to  by  the  parties  of  the  third  part,  that  they  aligned  pro- 

perly  being  in 

should,  in  full  satisfaction  and  discharge  of  the  said  the  order  and 
several  debts  so  respectively  due  to  the  said  several  theasaigneea 
parties  thereto  of  the  third  part,  pay  to  them  the  said  io  analogy  to  ' 
several  parties  thereto  of  the  third  part  respectively  a  ^^nTtkamm 


aod  Fot  V. 


ai 


composition  of  \0s.  in  the  pound,  on  the  amount  of  such  jpuA«r. 
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lB44i.        debts,  by  the  instalments  thereinafter  mentioned,  and 

Ex  parte       ^^^^  ^^®  several  parties  thereto  of  the  third  part  should 

ZwiLCHiiiBART.  ^hereupon  give  and  execute  to  the  bankrupts,  W.  Mar- 

shall  and  J7.  Rodgers^  an  effectual  release  and  discharge 
from  the  said  several  debts ;  and  that  W.  AfarshaU  the 
elder  and  J.  Marshall  had  agreed  to  enter  into  the  core- 
nants  thereinafter  contained,  for  the  purpose  of  better 
securing  the  due  and  punctual  payment  of  the  said  instal- 
ments, on  having  such  assignment  as  was  thereinafter 
contained  executed  to  them.     The  deed  also  redted, 
that  by  an  indenture  of  even  date  the  leasehold  heredi* 
taments  belonging  to  the  copartnership  of  Marshall  and 
Rodgers  had  been  conveyed  to  W.  Marshall  the  elder 
and  J.  Marshall.    By  the  operative  parts  of  the  deed, 
W*  Marshall  the  elder  and  J.  Marshall  jointly  and 
severally  covenanted  to  pay  the  several  parties  of  the 
third  part   10«.  in  the  pound  on  their  debts  by  two 
instalments ;  and  the  bankrupts,  W,  Marshall  the  elder 
and  H.  Rodgers^  with  the  privity,  consent  and  appro- 
bation of  the  parties  of  the  third  part,  assigned  to  W. 
Marshall  the  elder  and  J*  Marshall^  their  ezecutorsi 
administrators  and  assigns,  all  and  singular  the  goods, 
wares  and  merchandize,  stock  in  trade,  fixtures,  ma- 
chinery, book  and  other  debts,  bonds,  bills,  notes  aod 
other  securities  for  money,  and  all  other  goods,  chattels 
and  personal  estate  and  effects  of  and  belonging  or  dne  and 
owing  to  the  bankrupts,  W*  Marshall  and  H.  Rodgen, 
or  either  of  them,  as  such  copartners  in  trade,  to  bold 
the  same  unto  the  said  W.  Marshall  the  elder  and  /. 
Marshall,  their  executors,  administrators  and  assigns, 
as  their  own  proper  goods,  chattels  and  effects ;  and  the 
deed  contained  a  power  of  attorney  in  the  usual  form, 
authorising  TF.  Marshall  the  elder  and  J.  Marshall 


J 
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to  collect  the  debts  due  to  the  bankrupts  Marshall  and        1 844. 
Rodgers;  and  the  parties  of  the  third  part  agreed  to       ^^^ 
release  Marshall  and  Rodgers  from  the  debts  due  from  ZwitcHSNBiBT. 
them  to  those  parties^  on  their  beinjg  paid  the  composition 
agreed  upon  within  one  month  from  the  1st  of  October 
1841. 

All  the  creditors  of  Marshall  and  Rodgers,  except 
one  Mr.  Vichers,  executed  the  deed,  and  took  from  W. 
Marshall  the  elder  and  J.  Marshall  joint  and  several 
promissory  notes  for  the  amount  of  the  composition. 
The  bankrupts,  Marshall  and  Rodgers^  then  discontinued 
their  business,  and  left  Liverpool ;  and  J.  Marshall  en- 
tered into  and  retained  possession  of  the  partnership 
goods  until  his  bankruptcy.  W.  Marshall  the  elder 
died  in  February  1841.  On  the  Srd  of  June  1841,  the 
fiat  against  J.  Marshall  issued,  and  under  that  fiat  the 
creditors  of  Marshall  and  Rodgtrs,  who  had  signed  the 
deed,  proved  for  the  amount  of  their  promissory  notes, 
and  received  a  dividend. 

On  the  16th  of  June  1841,  the  fiat  against  Marshall 
and  Rodgers  was  sued  out  by  Mr.  Vichers,  and  the 
assignees  under  that  fiat  claimed  the  goods  which  had 
been  assigned  by  the  composition  deed,  on  the  ground 
that  the  execution  of  that  instrument  amounted  to  an  act 
of  bankruptcy.  The  assignees  of «/.  Marshall,  however, 
insisted  on  their  right  to  retain  the  goods,  and  they  were 
sold  by  arrangement  and  on  the  understanding  that  the 
proceeds  should  abide  the  decision  of  the  question.  In 
support  of  the  petition  it  was  sworn  that  Mr.  Vichers, 
although  he  did  not  execute  the  composition  deed,  well 
knew  that  it  had  been  executed  by  the  creditors  gene- 
rally ;  that  he  resided  at  SheflSeld,  and  was  a  friend  of 
the  family  of  Mr.  Rodgers,  and  had  not,  on  that  account. 
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1844.        executed  the  deed,  and  was  indifferent  as  to  the  payment 

Ez  parte       ^^  ^^^  ^^^^ '  ^^^^  ^^  ^^''  knew  that  the  firm  of  Marshall 
ZwxLCH«MBART.  gj^^  RodgcTS  was  broken  up,  and  that  their  business  had 

been  discontinued  upon^the  execution  of  the  compositioa 
deed,  and  that  Mr.  Rodgers  had  returned  to  Sheffield  to 
reside  with  his  family  ;  that  he  did  not  make  any  claim 
against  the  firm  of  Marshall  and  Rodgers^  or  in  any  way 
demand  payment  of  his  bill  either  against  the  firm,  or 
either  of  the  partners,  and  that  he  consented  to  allow  his 
name  to  be  used  by  the  other  creditors  of  the  firm  as 
petitioning  creditor. 

On  the  part  of  the  respondents,  and  for  the  purpose 
of  showing  that  the  composition  deed  amounted  to  an 
act  of  bankruptcy,  it  was  sworn  that  the  separate  estate 
of  the  bankrupt  W.  Marshall  consisted  only  of  a  share 
in  a  colliery,  the  value  of  which  was  not  10/.,  and  that 
the  separate  estate  of  the  bankrupt  Rodgers  was  not 
worth  more  than  85/. 

Mr.  Bacon  and  Mr.  Roll  in  support  of  the  petition. 
In  the  first  place,  the  composition  deed  does  not  amount 
to  an  act  of  bankruptcy,  being  a  sale  for  value ;  and,  in 
the  next  place,  if  it  were  an  act  of  bankruptcy,  still,  at 
the  time  of  J.  Marshall's  bankruptcy,  the  goods  were 
in  his  reputed  ownership,  and  passed  under  the  fiat 
against  him  to  the  petitioners.  A  third  ground  on  which 
the  petitioners  might  rest  their  case  is,  that  Mr.  Vichers 
was  cognizant  of,  and  acquiesced  in,  the  composition 
deed,  and  sued  out  the  fiat  merely  as  the  instrument  of 
the  creditors,  who,  by  signing  the  deed,  had  precluded 
themselves  from  taking  that  step,  and  that,  consequently, 
the  fiaty  under  which  the  respondents  claim,  is  equitably 
invalid. 
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Upon  the  first  point,  as  the  assignment  here  was  for        1844. 
80  much  money  as  was  payable  by  the  terms  of  the  pro-        ^^^''^ 
missory  notes,  the  case  does  not  fall  within  the  class  of  Zwiix^bmbart. 
cases  relating  to  voluntary  deeds,  but  within  those  autho- 
rities which  establish  that,  where  the  assignment  is  for 
value>  fraudulent  intention  will  not  be  inferred,  but  must 
be  proved   to  have  existed;   Baxter  v.  Pritchard (a). 
Rase  V.  Hat/cock  {b)j  Ex  parte  Caskivall{c).    No  attempt 
is  made  here  to  make  out  any  such  case. 

As  to  the  second  point,  it  will  not  be  contended  that 
the  goods  were  not  in  J.  MarshaWs  order  and  disposi- 
tion at  the  time  of  his  bankruptcy.  [The  Chief  Judge* 
The  only  question  seems  to  be  as  to  the  consent  of  the 
true  owners.]  That  question  is  disposed  of  by  the  prin- 
ciple on  which  Fox  v.  Fisher  {d)  was  decided,  and  which 
was  acted  upon  by  the  Lord  Chancellor  in  Fx  parte 
Thomas  {e).  According  to  that  principle,  although  the 
assignees  of  Marshall  and  Rodgers  were  not  appointed 
till  after  J»  MarshalVs  bankruptcy,  still  their  consent  to 
the  goods  remaining  in  the  order  and  disposition  of 
J.  Marshall  would  be  implied  by  relation  to  the  act  of 
bankruptcy.  The  principle  is  manifestly  a  just  one,  for 
if  the  assignees'  title  is  to  arise  by  relation,  it  is  right 
that  their  consent  should  be  implied  by  relation  also; 
they  represent  creditors  who  might  have  previously  in- 
terposed to  put  an  end  to  the  reputed  ownership ;  and 
injustice  would  be  done  by  adopting  the  doctrine  of 
relation  for  one  purpose  and  not  for  the  other. 


(a)  1  Ad.  &  £11.  456.  (6)  1  Ad.  &  £11.  460. 

(c)  19  Vet.  234  \  and  see  Bamfard  ▼.  Baron,  2  T.  R.  694 ;  MarshaU  v. 
Barkum,  4  B.  &  Ad.  508 ;  Tapg  v.  HocUy,  7  B.  &  C.  101. 

(d)  3  B.  &  Aid.  135.  (0  3  M.  D.  &  D.  40. 
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1844.  Vice-Chancellor  Kmight  Bruce,  C.  J. — I  wish 

Ex  pvtA      ^"^y  ^  ^^^^  ^^®  counsel  for  the  respoDdenia  upon  the 

ZwiLCHBNBAiT.  questiou  whether  the  assignment  amounted  to  an  act  of 

bankruptcy.     Assuming  it  to  be  an  act  of  bankruptcj, 
one  question  that  has  been  argued  has  been  whether 
the  petitioning  creditor  has  so  acquiesced  in  the  profi- 
sions  of  that  deed  as  to  be  prevented  from  suing  out  a 
fiat  founded  upon  it.     Upon   that  question,  I  am  of 
opinion  that  there  is  no  evidence  whatever  in  this  case 
of  any  such  acquiescence.    The  affidavits  go  to  the  facts 
of  the  petitioning  creditor  being  indifferent  as  to  the 
payment  of  his  debt,  and  taking  no  part  of  any  kind 
with  reference  to  the  deed,  but  not  to  his  acceding  to  its 
provisions  or  in  any  manner  acting  under  it.     It  appears 
to  me  that  his  debt  was  not  .gone,  and  that  he  was  en- 
titled to  use  all  his  remedies  for  the  recovery  of  it,  and 
among  others  that  of  suing  out  this  fiat.     Upon  that 
part  of  the  case  I  have  no  doubt     Another  question 
which  was  discussed,  is  that  as  to  order  and  disposition. 
I  certainly  have  no  intention  of  questioning  tlie  authority 
of  Fox  V.  Fisher  or  of  Ex  parte  Thomas,     It  is  not 
necessary,  if  it  would  be  right,  for  me  to  express  any 
opinion  upon  those  cases.     I  should  consider  probably 
the  principle  of  the  decision  in  Fox  v.  Fisher,  which 
is  adopted  in  Fx parte  Thomas,  binding  upon  this  Court 
But  I  do  not  consider  that  principle  as  extending  to  this 
case.     I  am  of  opinion  that  where  possession  is  taken 
under  a  deed  executed  by  a  man,  who,  by  executing  it, 
commits  an  act  of  bankruptcy,  and  upon  that  act  of  bank- 
ruptcy a  fiat  issues,  a  possession  so  acquired,  by  a  person 
having  notice  of  and  participating  in  the  act  of  bank- 
ruptcy, cannot  be  a  possession  constituting  him  the  ap- 
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parent  owner  with  the  consent  of  the  true  owner  within        1844. 


the  meaning  of  the  72nd  section.  f:,  P^^a 

ZWILCBIKBAVT. 

Mr.  Swanston  and  Mr.  Prior  for  the  respondents.  J«iim25. 
There  was,  substantially,  no  separate  property  of  either 
Marshall  or  liodgers,  and  the  composition  deed  was 
an  assignment  of  all  the  joint  property.  As  to  the  argu- 
ment that  the  transaction  was  a  sale  for  value,  the  prin- 
ciple of  the  case  of  Saxter  v.  Pritchard  (a),  which  has 
been  cited,  and  of  Duttan  v.  Morrison  (b),  and  the  rest  of 
the  cases  of  that  class,  is, — that  a  conveyance  by  a 
trader  of  his  property  for  immediate  pecuniary  considera* 
tion,  without  any  special  circumstances  in  the  case,  is  not 
an  act  of  bankruptcy,  for  this  reason,  viz.  that  it  merely 
changes  the  nature  of  the  property,  and  does  not  deprive 
the  trader  of  the  means  of  paying  his  debts,  but  rather 
enables  him  to  pay  them.  But  how  does  that  principle 
apply  to  such  a  case  as  this,  where  not  one  shilling 
passed  ?  A  promissory  note,  which  is  a  mere  engage- 
ment to  pay  at  a  future  day,  cannot  be  a  pecuniary  con- 
sideration within  the  authority  of  the  cases  referred  to. 
Butcher  v.  Easthope  (c).  Hunter  v.  Mortimer  (d),  and 
Carr  v.  Burdiss{e)  are  other  authorities  proceeding 
upon  the  same  distinction.  In  the  last  of  them  Lord 
Lyndkurst  says, ''  Suppose  nothing  to  be  previously  due 
from  a  trader  to  parties  about  to  advance  him  money,  a 
mortgage  to  them  of  his  whole  effects  would  be  valid ; 
the  effect  of  such  transfer  being  only  the  substitution  of 
one  sort  of  property  for  another,  viz.  money  for  goods." 

(a)  1  Ad.  &  £1.  456.  (d)  10  BarD  &  Cress.  44. 

(6)  17  Ves.  198.  («)  1  C.  M.  &  R.  443  j  6  Tyr.  136. 

(e)  1  Doug.  274. 
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1844.  Mr.  Bacon  in  reply.      There  is  no  substantial  differ- 

Ex  parte       ^^^^  between   this  case   and   the   cases  of  Baxter  v. 

ZwiLCHiNBAiiT.  PrUchavd  (a)  and  Rose  v.  Haycock  (J).     In  the  latter  of 

these  cases  it  was  laid  down  that  the  sale  itself  could  not 
be  an  act  of  bankruptcy,  and  that  the  case  must  go  to 
the  jury  on  the  question  of  fraud.  [The  Chief  Judge. 
But  a  most  honest  deed  may,  nevertheless,  be  an  act  of 
bankruptcy.]  It  can  only  be  an  act  of  bankruptcy  as  a 
fraudulent  deed.  [The  Chief  Judge.  The  word  fraudu- 
lent has  received  long  since,  with  reference  to  these 
questions,  a  particular  signification,  different  from  that  in 
which  it  is  ordinarily  used.]  Still  that  particular  signifi- 
cation has  only  been  hitherto  extended  to  voluntary 
deeds.  This  is  not  an  instrument  of  that  description; 
though  a  man  must  sell  for  money,  he  may  make  terms 
for  postponement  of  payment.  Such  a  stipulation  has 
never  yet  been  held  to  be  a  badge  of  fraud,  even  in  the 
technical  sense  of  the  word.  Nor  can  the  cirpumstance 
that  the  payment  is  to  be  made  to  creditors  of  the  as- 
signor, instead  of  to  himself,  make  any  difference. 

Vice-Chancellor  Knight  Bruce,  C.  J. — I  must  treat 
this  fiat  as  a  valid  fiat,  at  least  as  far  as  all  interested  under 
it  are  concerned.  Then  the  question  is,  what  interest  was 
intended  to  be  transferred  by  the  composition  deed  (assum- 
ing it  to  have  been  an  act  of  bankruptcy),  coupled  with  the 
contemporaneous  deed  relating  to  the  leasehold  property. 
I  have  considerable  doubts  whether  it  was  the  intention  of 
the  parties  to  the  deed  to  assign  the  property  for  the  abso- 
lute benefit  of  the  assignees  under  the  deed.  That  appears 
to  me,  upon  the  whole  evidence,  at  least  questionable.    I 

(a)  1  Ad.  &  £1.  456.  (b)  1  Ad.  &  El.  460. 
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must  take  it  as  proved  that  the  separate  property  of  the        1844. 
assignors  was  little  or  nothing,  and  that  the  property       £z  parte 
assigned  was  the  bulk  or  substantially  the  whole  of  the  Zwilchenbabt. 
assignors'  property. 

But  it  is  said  that,  if  the  meaning  of  the  transaction 
was,  that  William  Marshall  the  father  and  John 
Marshall  were,  in  consideration  of  giving  the  notes,  to 
be  the  owners  of  the  property,  the  transaction  was  not 
an  act  of  bankruptcy,  because  it  would  be  a  sale,  and 
Rose  V.  Haycock  (a)  and  Saxter  v.  Pritchard  (b)  were 
referred  to  in  support  of  that  proposition.  It  is  not 
necessary  for  me  to  intimate  any  opinion  upon  these 
cases.  I  assume  them  to  be  rightly  decided,  and  as- 
suming that,  I  find  the  sales  there  most  materially  dif- 
ferent from  that  which  has  been  called  a  sale  in  the 
present  case.  I  am  of  opinion  that  this  is  not  a  sale,  so 
as  to  bring  the  case  within  the  principle  on  which  Baxter 
V.  Pritchcerd  and  Rose  v.  Haycock  were  decided,  and 
that  even  if  it  was  the  intention  of  the  parties  that  the 
assignees  under  the  composition  deed  should  take  ab- 
solutely, still  the  execution  of  the  deed  was  an  act  of 
bankruptcy,  consistently  with  the  doctrine  of  Baxter  v. 
Pritchard  and  Rose  v.  Haycock,  it  being  an  instrument 
disposing  of  all  the  joint  property  of  traders,  who  had 
little  or  no  separate  property,  for  the  purposes  of  a  com- 
position, which  did  not  include  all  the  creditors,  and 
which  is  now  questioned  by  a  creditor  who  did  not  ac- 
cede to  it.  I  am  of  opinion  also  that  the  section  re- 
specting order  and  disposition  does  not  apply,  a  con- 
elusion    which    I    think    consistent    with    £x   parte 

(a)  1  Ad.  &  £1.  460.  (6)  1  Ad.  &  £1.  456. 

VOL.  III.  3  A 


680  CASES  IN  BANKRUPTCY. 

1844.        Thomas  {a)  and  Fox  ▼•  Fisher  (b).    The  consequenoe 
J^^^^       is.  that  the  fund  must  be  treated  as  the  estate  of  Afar- 

Ex  paita  ' 

ZwxLCHEKBABT.  gholl  htid  RodgeTS.    The  costs  of  both  sides  must  come 


out  of  the  fund  in  dispute. 


Ordered  accordinglj. 


(a)  3  M.  D.  &  D.  40.  (fr)  3  B.  &  Aid.  135. 


Ex  parte  John  and  Sidney  Smith. — In  the  matter  of 
Jungle.  *  Thomas  Feaver. 

WbereapotitioQ  rg^ 

waspreseDted      1  HIS  was  the  petition  of  equitaUe  mortgagees  by 
equitable  mort-    deposit  of  title  deeds,  who  upon  a  former  petition  bad 


fupported  by^'    obtained  a  reference  to  the  Commissioner  as  to  their 
wan  not  satis-     ^^^^^*     They  now  sought  the  usual  Order,  and  to  be 


ippoi 
eviaence  that 
was  not  satis- 

clnn,  Md^the   d^^^^Ai*^  entitled  to  the  renU  of  the  mortgaged  premiMi 
toTb  *  c^*'"**'  '^  ^'^™  ^^®  ^*^  ^^  ^^^  original  order  of  reference, 
siooer  to  iDquire      xiie  memorandum  accompanying  the  deposit  was  m 
cumsUDcet  of     the  following  terms : 

tbedeposii,A«/if, 

on  tbe  Commis-  „  ^Mw  Street,  January  1st,  !»«, 

sioDer  fiodiog  in  ''  J    "^ 

favour  of  tbe  "  Messrs.  J,  k  S.  Smith. 

petitioner's 

claim,  that  tbe  ''  Gentlemen. — In  consideration  of  your  having  ac- 
enUtied  to  tbe  Cepted  for  our  accommodation  two  bills  as  under,  ve 
daieofibeOrder  herewith  deposit  for  your  security  six  wine  warrants,  ta 
o  reference.       qJ|  pointing,  and  two  leases  of  premises,  No  2,  Notting 

Hill  Terrace,  to  be  held  by  you  till  such  bills  are  paid» 
and  we  hereby  guarantee  to  provide  you  with  the  money 
for  the  payment  of  the  said  bills  the  day  before  they  be- 
come due,  and  in  default  of  our  so  doing,  we  authorise 
you  to  sell  or  otherwise  dispose  of  the  said  wine  warrants 
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picture  and  leases  for  whatsoever  they  will  fetch,   to        1844 
reimburse  you  the  amount  of  the  said  bills,  with  all       J^ 

^  '  El  part© 

expences,  interest,  and  charges  whatsoever.  Smith. 

'*  Your  obedient  servants, 

"  Feaver  ^  Co. 

''  Bill  for  227/.  18«.,  dated  1st  December  1841,  at  four 
months,  due  4th  April  1842;  ditto  21 81.  15^.,  1st  January 
1842,  at  4th  May  1842.'^ 

By    the  former  Order,  dated  February  2d   1844,  it 
was  referred  to  Mr.  Merivale,  the  Commissioner  acting 
in  the  prosecution  of  the  fiat,  to  inquire  and  ascertain 
under   what  circumstances  the  five  warrants,  the  two 
indentures  of  lease,  and  the   oil    painting,    mentioned 
in  the  former  petition,  came  into  and  were  then  in  the 
possession  of  the  petitioners;   and  whether  the  peti- 
tioners had  any  and  what  claim  thereto,  with  liberty  to 
state  special  circumstances,  and  liberty  for  the  parties  to 
apply,    and  costs   were   reserved.     The   Commissioner 
proceeded  with  the  inquiry,  and  found  that  the  warrants, 
the  leases,  and  the  picture,  came  into  and  were  in  the 
possession  of  the  petitioners  as  a  security,  upon  the  terms 
contained  in  the  memorandum  set  forth  in  the  petition ; 
and  that  the  petitioners  had  a  claim  upon  the  said  securities 
for  the  sum  of  177Z.  5^. 

Mr.  Stoanston,  in  support  of  the  petition,  contended 
that  the  petitioners  were  entitled  to  the  rents  from  the 
date  of  the  former  Order.  In  JSx  parte  Bignold{a\  it 
was  decided  by  Sir  J.  Leach  that  an  equitable  mortgagee 
was  entitled  to  the  produce  of  the  mortgaged  estate  from 
the  time  of  presenting  his  petition  for  a  sale. 

Mr.  Bacon  for  the  assignees.     The  petitioners   can 

(a)  2  G.  &  J.  273. 

3a2 
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1844.  have  no  claim  to  the  rents,  except  from  the  date  of  the 
Ex  parte       Order  of  sale ;  JEx  parte  Alexander  (a),  £x  parte  Big' 

Smitb.  j^^u  ^^^^  Qj^  ^jjg  former  occasion,  he  presented  a  petitioD, 
supported  by  insufficient  evidence  of  his  right  to  any 
Order  for  sale,  and  the  Court  referred  the  matter  to  the 
Commissioner  for  inquiry.  He  has  only  now  proved  his 
title  as  equitable  mortgagee,  and  therefore  cannot  be  ad- 
judged to  be  entitled  to  the  rents  from  the  date  of  the 
first  Order,  which  was  not  decisive  as  to  his  rights. 
It  is  a  rule  clearly  established,  that  an  equitable  mort- 
gagee cannot  claim  the  rents  until  he  obtains  a  positive 
declaration  of  the  Court  that  he  is  an  equitable  mort- 
gagee. 

Vice-Cham CELLOR  Knight  Bruce,  C.J. — ^A petition 
was  presented  by  equitable  mortgagees  for  the  usaal 
Order,  and  the  evidence  in  support  of  their  claim  not 
being  quite  satisfactory  in  the  first  instance,  the  Court 
made  an  Order,  not  establishing  their  title,  but  referring 
it  to  the  Commissioner  to  inquire  whether  they  were 
justly  entitled  to  claim  a  lien  on  the  property  in  question 
as  equitable  mortgagees.  The  Commissioner  has  foaod 
them  to  be  so  entitled ;  and  I  am  of  opinion  that  it  b 
consistent  with  the  former  Order,  to  hold  now  that 
the  right  of  the  petitioners  to  the  rents  attaches  from 
the  time  when  that  Order  was  made,  nor  does  socb  a 
holding  appear  to  me  inconsistent  with  any  authority  that 
has  been  cited,  or  of  which  I  am  aware,  or  with  prindpk. 
The  Order  will  be  of  the  usual  kind  in  other  respects; 
the  costs  of  the  inquiry  before  the  Commissioner  must 
,  come  out  of  the  mortgaged  property  (c). 

(a)  2  G.  &  J.  275.  (6)  2  Bi.  &  A.  16. 

(c)  See  £j;  part€  Blgnold,  2  D.  &  C.  398  ;  £jr  parU  BurrtU,  3  Del. 
76;  £x  parU  Thorpe,  ibid.  85;  Ex  parU  Seolt,  ibid.  304;  £i  p^^ 
iiamtlwUom,  4  D.  &  C.  198 ;   Ex  parU  BigtiQld,  4  D.  &  C.  259. 
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1844. 


Ex  parte  Charlotte  Grimstead. — In  the  matter  of 

James  GiBBS. LincoWt  Inn, 

June  26. 

This  was  a  petition  for  the  appointment  of  a  new  A  petitioner  ob- 

.        taiDiogao  Order 

trustee  in  the  room  of  the  bankrupt.  On  the  hearing  of  the  Coart  for 
of  the  petition,  on  the  18th  December  last,  an  Order  which  direct! 
was  made  that  the  bankrupt  should  be  removed  from  the  costi  of  another 
trust,  and  that  a  new  trustee  should  be  appointed  in  his  J^'{he*pctitionf 
room ;  and  as  the  assignees  and  the  bankrupt  had  both  |*  *^"Sfoo*'of  *** 
been  served  with  the  petition,  it  was  further  ordered,  ""^5  ^^l'  ^ 

*  '  produce  the 

that  the  costs  of  the  bankrupt  and  assignees,  occasioned  Order  to  the 

*  Registrar,  pur- 

by  that  application  and  of  the  assignment  to  the  new  suaot  to  the 

-^  ^^  ^  General  Order 

trustee,  should  be  paid  to  them  respectively  by  the  pe-  of  the  29th 

T  111119  April  1844,  for 

titioner.      It  appeared  that  the  bankrupts  costs  were  the  purpose  of 
subsequently  taxed  by  the  officer  of  the  Court  at  the  itthe  date  when 
sum  of  20/.  5s.  Zd, ;  and  that  when  they  were  demanded  paratory'tothe 
of  the  petitioner's  solicitor,  he  refused  to  pay  them,  on  *^t  oM*H 
the  ground  of  the  official  assignee  having  claimed  to  •{m^'ni^^f  *the 
receive  them  from  the  petitioner,  as  the  bankrupt  had  ^®**** 
not  obtained  his  certificate,  nor  even  passed  his  last  ex- 
amination, which  had  been  adjourned  sine  die.     The 
bankrupt  then  served  the  petitioner's  solicitor  with  a 
notice,  requiring  him  to  produce  the  above  Order  to  the 
Registrar  of  this  Court,  for  the  purpose  of  having  it 
marked  by  the  Registrar  with  the  day  of  the  month  and 
year  on  which  it  was  passed,  pursuant  to  the  requisition 
contained  in  the  late  General  Order  of  the  29ih  April 
1844(a),  and  preparatory  to  suing  out  a  fieri  facias  to 
levy  the  amount  of  the  costs  on  the  petitioner.     The 
petitioner's  solicitor,  however,  refused  to  produce  the 
Order;  upon  which  the  bankrupt  gave  him  notice  of 
motion  to  the  Court  for  an  Order  to  compel  him  to  pro- 

(a)  See  pott.  Appendix,  p.  cxix. 
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1844.        duce  it  to  the  Registrar  for  the  abovementioned  par- 


Ei  parte         PO^C- 
Grimstead. 


Mr.  Swanston  appeared  in  support  of  the  motion. 

Mr.  Trotoer,  contriL,  submitted  that  the  petitioner 
not  justified  in  paying  over  the  amount  of  the  costs  to 
the  bankrupt,  when  he  had  not  obtained  his  certificate, 
and  the  money  was  claimed  by  the  official  assignee; 
and  that  as  the  marking  of  the  Order  was  merely  a  pre- 
liminary step  to  enable  the  bankrupt  to  sue  out  execution 
for  the  costs,  the  petitioner  was  not  bound  to  assist  him 
in  suing  out  process  against  herself. 

Vice-Chancellor  Knight  Bruce,  C.  J. — Whether 
the  bankrupt  is  entitled  or  his  assignees  are  entitled 
to  these  costs  is  a  question  with  which  the  Court  has 
nothing  to  do  on  the  present  occasion,  and  one  on  which 
I  give  no  opinion.  They  may  or  may  not  be  en- 
titled to  receive  the  amount.  But  the  rules,  which  the 
Court  has  made  for  the  regulation  of  its  own  practice, 
must  be  observed.  Let  the  Order  therefore  be  delivered 
instanter  to  the  proper  officer  to  be  marked,  pursuant 
to  the  terms  of  the  General  Order. 

Mr.  SwanstoUy  upon  this  being  done,  applied  for  the 
costs  of  the  present  application,  which  was  occasioned 
by  the  refusal  of  the  petitioner  to  do  an  act  which  he 
was  now  positively  required  to  perform. 

The  Chief  Judge. — This  is  quite  a  new  case,  being 
the  first  of  the  kind  which  has  occurred  since  the  pro- 
mulgation of  the  General  Order,  I  shall  not  send  the 
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costs  of  this  application  to  be  taxed;  but  let  the  pe-        1844. 
titioner  pay  the  bankrupt's  costs  of  the  present  motion,       ^  ^^^ 
not  exceeding  the  sum  of  31.  OMumAn. 

The  matter  came  on  again  this  day,  on  a  motion  by  J»^y  ^^ 
the  bankrupt  that  the  Registrar  might  deliver  to  him  a 
writ  o{  fieri  facias  to  recover  the  amount  of  the  above 
costs  against  the  goods  of  the  petitioner.  The  assignees 
had  previously  given  notice  to  the  petitioner  not  to  pay 
the  costs  to  the  bankrupt. 

Vice-chancellor  Knight  Bruce,  C.J. — The  costs 
in  this  case  were  incurred  by  the  bankrupt  as  respond- 
ent in  the  character  of  a  trustee.  It  was  adjudged 
by  an  Order  of  this  Court,  in  a  matter  in  which  the 
assignees  were  parties,  that  the  costs  of  the  bankrupt 
and  the  assignees,  on  the  petition,  should  be  paid  to 
them  respectively  by  the  petitioner ;  and  the  assignees 
have  never  instituted  any  proceeding  adverse  to  that 
Order,  but  have  merely  given  notice  to  the  party  liable 
to  pay  these  costs  not  to  pay  them  to  the  bankrupt. 
These  circumstances  being  combined,  without  enter- 
ing into  the  general  law  on  the  subject,  I  think  that  I 
ought  to  allow  the  matter  to  take  its  course,  and  to  per- 
mit the  party  to  whom  the  costs  were  ordered  to  be  paid 
to  issue  the  writ  oi  fieri  facias.  If  the  assignees  choose 
to  take  any  step  as  actors  in  any  proceeding  to  recover 
the  amount  of  these  costs,  they  are  at  liberty  to  do  so. 
All  I  now  direct  is,  that  the  writ  having  been  intercepted, 
the  Registrar  do  issue  the  writ  to  the  bankrupt,  without 
prejudice  to  any  right  or  claim  of  the  assignees  to  the 
money  when  recovered. 

With  regard  to  the  costs  of  this  proceeding,  the  ques- 
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1844. 


Ex  parte 
Grimstbad. 


tion  was  one  which  has  been  not  unfairly  brought  before 
the  Court ;  but  I  am  of  opinion,  that  the  pedtioner 
mighty  under  an  execution,  have  paid  these  costs,  with- 
out being  compelled  to  pay  them  over  again.  I  do  not 
think,  therefore,  that  the  party  who  originally  created 
the  difficulty  ought  to  receive  costs,  or  that  the  other 
party  is  bound  to  pay  them  ;  and  I  shall  reserve  the 
costs  as  between  the  assignees  and  the  bankrupt. 


Lincoln**  Inn, 
July  1. 

Ad  affidavit  in 
iiipport  of  the 
petition  must 
not  be  Bworn 
before  the  pe- 
tition is  pre- 
sented. 


In  the  matter  of  Dickson.- 


When  this  petition  was  called  on,  the  affidavit  in 
support  of  it  appeared  to  have  been  sworn  before  the 
petition  was  presented. 

Mr.  F.  Bat/ley  objected  to  the  affidavit  being  read, 
and  cited  Ex  parte  Northwood  (a).  He  also  submitted, 
that  the  petitioner,  having  been  guilty  of  an  irregularity 
in  this  respect,  must  pay  the  costs  of  the  day,  and  cited 
for  this  purpose  Ex  parte  Peel  (ft). 

Vice-Chancellor  Knight  Bruce,  C.  J.  allowed  the 
objection,  and  ordered  the  petition  to  stand  over  for  the 
purpose  of  re-swearing  the  affidavit ;  but  that  the  costs 
should  be  reserved. 


(a)  2  Rose,  246. 


(6)  Back,  394. 
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I84i. 
Ex  parte  Julia  Ann  Smyth. — In  the  matter  of  v^^^ 

,«r  n  Lintoln*t  Inn, 

William  Bromley.  j^iy  i,  15,  I6. 

Aug.  3, 7. 

X HE  petitioner  in  this  case  claimed  to  be  entitled  to  an  A  legatee,  to 
annuity  and  a  policy  of  assurance  in  the  Imperial  Life  nuity  is  be- 
Assurance  Company^  both  of  which  the  assignees  insisted  Ser  life,  grants 
they  had  a  right  to  retain,  as  having  been  in  the  reputed  hcr*Hfe"to^yf?' 
ownership  of  the  bankrupt  at  the  time  of  the  bank-  o^t^/Xi°&- 
ruptcy.    An  incumbrancer  upon  the  annuity  also  claimed  ^'"^^^^j"^ 
an  interest  in  it,  in  opposition  and  priority  to  the  pe-  wards  grants 

'  '^'^  '^  "^  *       another  annuity 

titioner ;  and  it  had  been  agreed  between  all  the  claim-  for  her  life  to 

B.,  to  be  also 

ants,  that  their  respective  rights  should  be  decided  upon  issuing  out  of 

1  .  .  mi         .  /•    1  the  bequeathed 

the  present  petition.     The  circumstances  of  the  case  annuity,  which 

^  ,.  is  insufficient 

were  as  lOliOWS  :  to  answer  both 

The  bankrupt,  who  carried  on  an  extensive  practice  nuituM°  ^By^a* 
as  a  solicitor  in  Gray's  Inn,  was  the  solicitor  of  the  t^^fuesMcr. 
petitioner   from  the  year  1818  till   shortly  before  his  if^h'TcCS 
bankruptcy.     He  had  been  in  the  habit  of  finding  and  '^  !*  jJJ^^**'* 
recommending  to  the  petitioner  investments  for  her  pro-  »hall  have  pre- 

^  *^  *  cedence,  and 

perty,  and  of  preparing  the  securities  on  which  such  that  the  residue 

of  the  bequeath- 

property  was  from  time  to  time  invested  accordingly,  ed  annuity  shall 

,  *  be  paid  to  A, 

In  and  previously  to  the  year  184^,  the  petitioner  was  a.  then  assigns 
entitled  to  a  ground  rent  of  140/.  per  annum,  which  she  purchaser,  de- 
had  formerly  purchased  for  2650/.     In  May  1842  the  rtfij^^ie'ef 
bankrupt  sent  to  the  petitioner  a  letter  to  the  following  ln*n^"7fte?^ 

effect  •  payment  of  B.'i 

"Gray's  Inn  Square.  May  4th  1842.      J^e^otS  bank- 

"  My  dear  Madam. — My  object  in  sending  is  to  say  rupt. 

.  .  .  ,i«  if«W.thatthe 

I  have  an  opportunity  of  changing  your  Church  Street  assignment  was 

merely  equi- 

ground  rent  for  an  annuity,  that  will  yield  you  about  20/.  table,  and  re- 
quired, to  com- 
plete it,  notice  to  be  given  to  the  trustees  of  the  will. 


si^nment  was  not  given,  the  annuity  was  not  in  the  order  and  disposition  of  the  bankrupt, 
with  the  conaient  of  the  true  owner. 


Smyth. 
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1844.        a-year  additional^  with  the  benefit  of  a  bonus  on  the  in- 
£z  pa^       surance  of  the  life ;  and  I  send,  as  I  cannot  keep  it 
longer  than  this  morning. — Yours,  &c. 

«  Wm.  Brcmleyr 

In  consequence  of  the  receipt  of  this  letter,  the  pe- 
titioner called  on  the  bankrupt,  and  was  informed  by 
him  that  the  annuity  was  one  of  S09/.,  and  was  part  of 
an  annuity  of  3002.  bequeathed  by  the  late  Lord  Stcwdl 
to  one  Jane  Evans  during  her  life,  and  that  it  was 
charged  upon  Lord  StcwelVs  personal  estate  and  upon 
some  ground  rents  in  Cochrane  Terrace  of  the  value 
of  52Z.  10«.  per  annum^  and  that,  after  deducting  the 
premium  on  the  insurance  of  Jane  Evane^s  life,  the  value 
of  the  two  securities  would  be  about  166/.  per  annuwu 
The  petitioner  consented  to  the  proposed  change  of  the 
investment  of  the  0660/.,  and  instructed  the  bankrupt 
to  carry  it  into  efiect,  and  he  undertook  to  do  all  that 
was  necessary  or  proper  for  fully  and  perfectly  efiecbi- 
ating  the  arrangement,  and  for  vesting  in  the  petitioner 
the  annuity  and  the  policy  of  assurance  on  the  life  <rf 
Jane  Evans. 

An  assignment  of  the  Church  Street  ground  rents  wis 
soon  afterwards  prepared,  and  was  brought  to  the  pe- 
titioner by  the  bankrupt  for  her  executioni  and  she 
executed  it  accordingly.  Shortly  afterwards  the  bank- 
rupt gave  her  to  understand,  and  she  fully  believed,  that 
the  security  for  conveying  to  and  vesting  in  her  the 
annuity  and  policy  of  assurance  and  the  ground  rents 
in  Cochrane  Terrace  had  been  duly  and  properly  com- 
pleted and  executed,  and  that  all  such  acts  as  were  in  any 
manner  required  to  complete  and  perfect  such  security 
had  been  fully  performed  by  the  bankrupt  as  her  solicitor; 
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but  the  bankrupt  never  informed  her  that  the  annuity  or  1844. 
policy  belonged  to  himself,  or  that  he  was  to  be  a  party  ^^  ^^ 
to  the  transaction^  or  explained  to  her  that  any  notice  Smyth. 
would  be  necessary  to  be  given  for  the  purpose  of  per- 
fecting the  security,  or  preventing  any  subsequent  pur- 
chaser or  incumbrancer  from  acquiring  a  priority  over 
the  petitioner,  but  took  upon  himself  the  entire  manage- 
ment of  the  transaction  as  the  petitioner's  solicitor,  and 
was  implicitly  trusted  by  her  to  do  all  that  was  proper 
upon  the  occasion.  Certain  deeds  were  produced  by  the 
bankrupt  to  the  petitioner,  as  constituting  the  security. 
They  were,  however,  not  examined  by  her.  The  bank- 
rupt thereupon  took  them  into  his  custody,  as  her  so- 
licitor, and  no  inquiry  was  made  respecting  them  by  the 
petitioner  till  the  year  1844,  when  she  heard  rumours 
that  the  bankrupt  was  embarrassed  in  his  circumstances, 
and,  in  consequence  of  such  intelligence,  she  sent  to  the 
bankrupt  the  following  letter: 

"  Balham  Hill.  4tb  Jan.  1844. 

''  Dear  Sir. — I  hereby  authorise  and  impower  you  to 
deliver  to  my  nephew  Mr.  Ckas.  Pemberton  all  deeds 
and  securities  for  money  in  your  hands  or  custody,  to 
which  I  am  in  any  way  entitled ;  and  for  so  doing  this 
shall  be  your  sufficient  authority. 

Julia  A.  Smyth.'^ 

••  To  William  Bromley,  Eiqoire." 

On  the  same  day,  and  subsequently  on  several  ooca- 
sions,  the  deeds  were  demanded  from  the  bankrupt  on 
behalf  of  the  petitioner,  who  oflfered  to  discharge  what 
(if  any  thing)  the  bankrupt  claimed  to  be  due  from  her 
to  him  ;  there  being,  however,  nothing  due,  the  bankrupt 
being,  on  the  contrary,  indebted  to  the  petitioner,  on  the 
balance  of  accounts  between  them,  in  respect  of  monies 
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184-4.  received  by  him  on  her  account  On  the  8th  of  Janaary 
Ex  parte  ^^^  petitioner's  then  solicitor  took  out  a  summons  to 
enforce  the  delivery  of  the  papers,  but  the  bankrupt  had, 
on  the  6th  of  January,  signed  a  declaration  of  insol- 
vency, for  the  purpose  of  becoming  a  bankrupt  The 
fiat  issued  on  the  26th  of  January,  when  it  turned  out 
that  all  the  deeds  and  papers  relating  to  the  annuities  and 
policy  of  assurance  had  been  deposited  in  August  1843 
with  one  Mr.  George  Barker,  along  with  other  deeds, 
as  a  security  for  an  advance  of  SOOO/.  made  by  him  to  the 
bankrupt  It  appeared  also  that  the  title  to  the  annuity 
was  derived  under  a  codicil  to  the  will  of  Lord  StoweU, 
which  was  dated  March  1816,  was  duly  attested  by  two 
witnesses,  and  was  in  the  following  terms : 

**  I  give  and  bequeath  unto  the  said  Jane  JEvans  one 
annuity  or  clear  yearly  sum  of  300/.  of  lawful  money  of 
Great  Britain  to  and  for  her  own  use  and  benefit,  to  be 
paid  her  by  four  equal  quarterly  payments,  to  commence 
from  the  day  of  my  death,  for  and  during  the  term  of 
her  natural  life ;  and  I  charge  all  my  estate,  real  and 
personal,  with  the  payment  of  the  same." 

It  further  appeared  that  on  the  6th  October  1825  the 
bankrupt  purchased  from  Jane  Evans  an  annuity  of  190^ 
for  her  life,  to  be  issuing  out  of  the  annuity  of  SOOI-t 
and  by  a  deed  of  that  date  Jane  Evans  granted  to  the 
bankrupt  the  said  annuity  of  190/.  On  the  2d  of  Ja- 
nuary 1825  the  bankrupt  purchased  from  Jane  Evans  k 
further  annuity  of  99/.  for  her  life,  to  be  issuing  out  of 
the  annuity  of  300/.,  and  by  a  deed  of  that  date  she 
granted  to  the  bankrupt  the  said  annuity  of  99/.  On 
September  28th  1827,  JaneEvans  granted  out  of  the  said 
annuity  of  300/.  an  annuity  of  91/.  to  one  Mr.  Birchenatt. 
In  1 839  a  bill  in  Chancery  was  filed  by  the  bankrupt 


Smyth. 
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against  the  executors  of  Lord  Stowell,  Jane  Evans  and  1844. 
'M.T.Birckenall,  for  the  purpose,  among  others,  of  settling  ^^  ^^ 
the  priorities  of  the  annuities.  In  this  suit,  the  exe- 
cutors admitted  assets  for  payment  of  the  annuity  of 
300/.  The  suit  was  afterwards  settled  by  an  agree- 
ment, according  to  the  terms  of  which  the  annuity 
of  91/.  was  to  be  payable  in  the  first  instance,  and  the 
residue  of  the  annuity  of  SOO/.  was  to  be  paid  to  the 
bankrupt.  The  sale  of  the  annuity  and  policy  to  the 
petitioner  was  effected  by  a  deed,  dated  February 
25th  1843,  and  made  between  the  bankrupt  of  the 
one  part  and  the  petitioner  of  the  other  part,  whereby 
it  was  witnessed  that  the  bankrupt  bargained,  sold, 
assigned*  transferred  and  set  over  unto  the  petitioner 
all  U^at  the  said  annuity  or  yearly  sum  of  009/.,  being 
the  residue  of  the  said  annuity  of  SOO/.,  after  de- 
ducting thereout  the  said  annuity  of  91/.  payable  to 
the  representatives  of  the  said  J.  JBirckenall,  and  also 
the  said  policy  of  assurance,  and  all  monies  payable  or 
recoverable  in  respect  thereof.  No  notice  of  this  assign- 
ment, however,  had  been  given;  whereas  it  appeared 
tliat  Mr.  G.  Barker  had  given  notice,  in  December 
1843,  to  the  solicitors  of  Lord  StoweWe  executors,  and 
to  the  insurance  office,  of  the  deposit  made  with  him  by 
the  bankrupt  of  the  deeds  and  papers  relating  to  the 
annuity  and  insurance.  The  prayer  of  the  petition  was 
for  a  declaration  that  the  petitioner  was  entitled  to  the 
annuity  and  policy,  and  that  she  was  entitled  to  the 
annuity  as  against  and  in  priority  to  Mr.  G.  Barker; 
or  that  if  the  Court  should  be  of  opinion  that  Mr. 
Barker  was  entitled  to  the  policy  or  the  annuity,  in 
priority  to  the  petitioner,  then  that  it  might  be  declared 
that  the  petitioner  was  entitled  to  have  the  same,  and 


698  CASES  IN  BANKRUPTCY. 

1844.        the  other  securities  deposited  with  Mr.  Barker,  mar- 

£i  parte      shalled,  so  that  Mr.  Barker  should  resort,  in  die  first 

Smyth.       place,  to  the  Other  securities ;  and  that  (if  neoesaaij) 

the  property  comprised  in  the  deposited  deeds  might  be 

sold,  and  the  proceeds  applied  according  to  the  rights  of 

the  several  parties. 

^t.  Russell  and  lArnFoUett  in  support  of  the  petitioiL 

Mr.  Wigram  and  Mr.  Goodeve  for  Mr.  G.  Barker. 

Mr.  Swanston  and  Mr.  Palmer  for  the  assignees. 

On  behalf  of  the  petitioners  it  was  argued,  Jirsi,  that 
the  assignment  of  the  annuity  by  the  bankrupt  to  the 
petitioner  was  effectual  at  law,  and  did  not  require  ootioe 
to  be  given  to  complete  the  title ;  secondly^  that  if  notice 
was  required,  the  petitioner  was  not  a  consenting  party 
to  its  being  withheld,  having  trusted  to  the  bankrupt  to 
do  all  that  was  necessary  to  make  the  assignment  to  her 
effectual ;  and  that  consequently  the  consent  of  the  true 
owner  was  wanting  to  the  property  being  in  the  bank- 
rupt's order  and  disposition. 

The  following  authorities  were  referred  to :  Co.  Litt 
by  Butler,  144  b,  note  236;  Webb  v.  Jiggs  (a) ;  Sawrj 
y«  Dyer  (ft) ;  Bucheridge  v.  Ingham  (c)  ;  Turner  v. 
Turner  (d) ;  Beefu  v.  Struit  (e). 


July  16.  The  Chief  Judge  was  of  opinion  that  the  title 

equitable  only,  and  required  notice;  but  that,  as  the 

(a)  4  M.  &  S.  113.  (d)  I  B.  C.  C.  316. 

(6)  Amb.  159.  (•)  5  T.  R.  690. 

(e)  2  VeA.juD.651. 
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petitioner  had  employed  the  bankrupt  as  her  solicitor  to        1844 
do  whatever  was  needful  to  the  completion  of  the  assign-       ^^  _^ 
ment,  she  could  not  be  considered  as  having  consented 
to  the  annuity  remaining  in  the  bankrupt's  order  and 
disposition. 

Ordered  as  prayed ;  costs  out  of  the  estate. 


£x  parte  Elias  Magnus. — In  the  matter  of  Thomas 

GuNBRY  and  John  Gunbry, 
Ex  parte  Edmund  Turner. — In  the  same  matter. 

Lincoln's  Inn, 

i  HE  former  of  these  petitions  was  that  of  a  credi-  An  advertise- 
tor,  praying  that  the   assignees    might  be   restrained  thaiameeUng 
from  proceeding  to  adopt,  or  carrying  into  effect,  the  ofihebank-^" 
terms  of  a  proposed  compromise  of  several  Chancery  he?d*to  as^-^  ^ 
suits,  instituted  on  behalf  of  the  bankrupt's  estate,  and  J^^l  f°  *^' fk*' 
from  dismissing,  or  concurring  in  the  dismissal  of,  the  ■•*»«?^  com- 

^  ^  '  promising  sun* 

bills  in  those  suits.     The  other  petition  was  that  of  the  ^^y  ?"»U  Pend- 
ing in  Chan- 
assignee,  stating  the  terms   of  the  proposed  compro-  eery,  in  which 

the  assignee 

mise,  and  that  they  had  been  agreed  to  by  the  majority  was  plaintiff 

.  ,  and  certain 

in  number  and  yalue  of  the  creditors,  at  a  meeting  con-  nersons,  to 

,,j^.  .^/•xi.^  J  .be  named  at  the 

vened  by  advertisement  for  that  purpose ;  and  praying  meeting,  were 
that  the  compromise  might  be  confirmed  and  carried  into  the*r°  covery  of 

effect.  ccrlain  parts  or 

shares  in  certain 

The  suits  in  question  were  nine  in  number,  and  were  ^He^^'vatMci' 
instituted  by  the  assignee  against  different  persons  who  ®°*»  y*  ^^  ^^' 

names  of  the 
parties  to  the  snits  proposed  to  be  compromised,  there  being  six  different  suits,  to  all  or  any  of 
which  the  advertisement  might  apply* 

Qutsrt,  whether  the  Coart  will  set  aside  a  compromise  agreed  to  at  a  meeting  properly 
convened,  on  the  ground  merely  of  its  being  an  imprudent  agreement,  without  fraud  being 
suggested. 

Neither  the  bankrupts  nor  their  representatives  have  a  right  to  appear  on  petitions  relating 
to  compromises  of  claims  on  behalf  of  the  estate. 
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1844.        cUimed  to  be  purchasers  of  certain  shares  in  minet  ia 

Ei  Mria       Cornwall,  part,  as  the  assignee  contended  in  those  lutt, 

MioHD*.      Qf  ^g  bankrupt's  estate ;  and  the  object  of  each  of  Ibe 

TtiBHM.       suits  was  to  have  the  defendants  to  that  suit  dedsred 

trustees  for  the  plaiDtiflf  of  the  shares  to  which  the  nit 

related  ;  to  have  8  transfer  of  the  shares,  and  an  accooot 

of  the   mesne   profits.     Three   of  the   suits   had  beta 

already  compromised,  and  the  remaining  six  were  still 

pendinfT,  and  were  the  subject  of  the  proposed  compn- 

mise  now  brought  in  question. 

Both  the  bankrupts  had  obtained  their  certificatn  iiid 
had  died.  By  the  terms  of  the  proposed  compromiie,s 
general  power  was  given  to  the  assignees  to  grant  re- 
leases ;  and  a  recommendation  was  made  by  the  credilon 
present  at  the  meeting,  or  the  major  part  of  them,  thit 
the  sum  of  4000/.  should  be  paid  to  the  children  of  the 
bankrupt,  John  Gundrt/,  and  1000/.  to  the  widow  of  the 
bankrupt,  TAtmuu  Gundry ;  such  sums  to  be  paid  ool; 
in  case  the  said  parlies  should  signify  in  writing  tber 
concurrence  in  the  proceedings  of  the  meeting,  and  ibeii 
acceptance  of  the  money,  wilhin  one  month  of  the  dils 
thereof. 

The  only  question  decided  on  the  petition  was  as  to 
the  sufiBciency  of  the  advertisement  summoning  the  dk^ 
ing,  at  which  the  resolutions  in  question  were  agreed  to- 
This  advertisement  was  as  follows : — 

"  The  creditors,  as  well  joint  as  separate,  who  hire 
proved  their  debu  under  the  original  and  renewed  com- 
missions of  bankrupt,  awarded  and  issued  forth  igsiut 
Thomas  Gundry  and  John  Gundry,  of  Goldiitboey,  is 
the  county  of  Cornwall,  merchants,  dealers,  chapn^ 
and  co-partners  in  trade,  or  under  either  of  them,  sie 
requested  to  meet  the  sole  surviving  assignee  of  the 
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joint  and  separate  estates  and  efiects  of  the  said  bank- 
rupts, on  the  16th  day  of  September  next,  at  eleven  of 
the  clock  in  the  forenoon  precisely,  at  the  Star  Inn,  in 
the  borough  of  Helston,  in  the  said  county  of  Cornwall, 
to  consider  of  sundry  matters,  in  regard  to  the  joint  and 
separate  estates  and  e£fects  of  the  said  bankrupts,  and, 
in  particular,  to  assent  to  or  dissent  from  the  said  as- 
signee compromising,  compounding,  submitting  to  arbi- 
tration, or  otherwise  settling  on  such  terms  and  condi- 
tions as  the  said  assignee  may  think  proper,  or  as  may  be 
agreed  to  at  the  said  meeting,  sundry  suits  now  pending 
in  the  High  Court  of  Chancery,  wherein  the  said  assig- 
nee is  plaintiff,  and  certain  persons  who  will  be  named 
at  the  said  meeting  are  defendants,  for  the  recovery  of 
sundry  parts  or  shares  of  and  in  certain  tin  and  copper 
mines,  called  or  commonly  known  by  the  name  or  names 
of  the  Wheal  Var  Consolidated  Mines,  situate  in  the 
several  parishes  of  Breage  and  Sithney,  in  the  said 
county  of  Cornwall,  which  belonged  to  the  said  bankrupts 
respectively  before  and  at  the  time  they  respectively  be- 
came bankrupt,  and  also  the  like  parts  of  and  in  all  the  tin 
and  tin  stuff,  copper  and  copper  ore,  and  all  other  ores, 
smelting  works,  chattels  and  e£fects,  belonging  to  the 
said  mines,  together  with  the  profits  received  in  respect 
of  the  same  parts  or  shares,  from  the  time  of  the  bank- 
ruptcy of  the  said  Thomcu  Crundry  and  John  Gundn/j 
and  also  to  assent  to  or  dissent  from  the  said  assignee's 
compromising,  compounding,  submitting  to  arbitration, 
or  othen^rise  settling,  on  such  terms  and  conditions  as 
the  said  assignee  may  think  proper,  or  as  may  be  agreed 
to  at  the  said  meeting,  any  or  either  of  such  suits,  and 
also  to  assent  to  or  dissent  from  the  said  assignee  settling 
to  the  same  persons,  or  any  or  either  of  them,  all  or  any 

VOL.  III.  3  B 
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or  either  of  the  said  parts  or  shares  of  and  in  the 
mines,  tin  and  tin  stuff,  copper  and  copper  ores,  and  aD 
other  ores,  smelting  works,  engines,  whins,  tools,  tadde, 
and  other  materials,  property,  monies,  goods,  chattels, 
and  effects,  together  with  the  ssdd  profits  so  received  as 
aforesaid,  or  any  part  or  parts  thereof,  and  at  sudi  price 
or  prices  as  the  said  assignee  may  think  proper,  or  as 
may  be  i^eed  to  at  the  said  meeting,  and  to  make  and 
execute  all  proper  assignments,  transfers,  releases,  and 
other  assurances  to  the  same  persons,  or  any  or  either  of 
them ;  and  also,  in  case  of  any  compromise  or  sale  u 
aforesud,  to  assent  to  the  said  assignee  making  such  ap- 
plication or  applications  to  the  Bight  Honourable  the 
Lord  High  Chancellor  of  Great  Britain,  or  to  the  Right 
Honourable  the  Chief  Judge,  and  their  Honours  the  other 
judges  of  the  Court  of  Review  in  Bankruptcy,  at  the  ex- 
pense of  the  said  bankrupts'  estate,  and  for  the  confir- 
mation of  any  such  compromise  or  sale  as  aforesud,  as  the 
said  assignee  may  be  advised,  or  to  assent  to  or  dissent 
from  the  said  assignee  adopting  such  other  measures  in 
respect  thereto  as  he  may  think  proper,  or  as  may  be 
agreed  to  at  the  said  meeting,  and  also  to  authorise  and 
empower  the  said  assignee  to  act  in  and  about  the  jont 
and  separate  estates  and  effects  of  the  said  bankrupts  as 
he  shall  think  fit,  or  be  advised  for  the  benefit  theieo^ 
and  on  other  special  afiairs." 


Mr.  Bacon  and  Mr.  Winstanletf  in  support  of  the 
creditor's  petition.  The  compromise  is  not  for  the  benefit 
of  the  creditors  generally ;  and  the  petitioner  objects  to 
it  He  is  not  bound  by  the  agreement;  for  it  is  one, 
which  the  assignees  have  no  power,  under  the  act,  to  enter 
into.    The  act  does  not  enable  them  to  make  gifts  to  the 
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bankrupts'  &mily.  Besides,  the  advertisement  did  not 
give  the  petitioner^  and  the  other  creditors  who  did  not 
attend  the  meeting,  sufficient  intimation  of  what  was 
proposed  to  be  done ;  so  that  they  have  have  had  no 
opportunity  of  objecting  to  it.  The  notice  in  the  Ga- 
zette does  not  even  state  what  suits  were  intended  to 
be  compromised.  [The  Chief  Judge.  Before  I  come 
to  the  question  of  the  expediency  of  carrying  into  effect 
the  proposed  compromise,  I  must  be  satisfied  of  the 
sufficiency  of  the  advertisement.  Supposing  the  adver- 
tisement to  be  regular  and  sufficient,  is  there  any  case  in 
which  the  Court  has  interfered  at  the  instance  of  a 
creditor  to  set  aside  a  compromise  on  the  ground  simply 
of  its  being  an  imprudent  agreement,  where  no  fraud  is 
suggested  ?]  We  have  not  been  able  to  find  such  a  case, 
but  we  submit  that,  on  general  principles,  the  Court 
would  not  allow  the  assignees  to  carry  into  efiect  a 
grossly  improvident  compromise,  if  any  creditor  objected 
to  it. 

Mr.  Chodeve  appeared  on  behalf  of  the  personal  repre- 
sentatives of  the  bankrupts,  and  was  about  to  support 
the  view  taken  by  the  petitioner  Magnus. 

The  Chief  Judge.  Why  do  the  personal  represen- 
tatives of  the  bankrupts  appear  ? 

Mr.  Bacon.  It  has  been  the  practice,  of  late  years,  to 
serve  the  bankrupt  or  his  personal  representatives  with 
any  petition  relating  to  the  compromise  of  any  claim  on 
behalf  of  the  estate. 
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The  Chief  Judge.    If  no  party  objects,  the  counsel, 

3bS 


Uaomui.      precedent. 
Eipvte 

TUBHBB, 
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for  the  banlmipts'  representative  may  be  heard,  by  pe^ 
hut  not  by  way  of  right,  or  so  as  to  form  t 


Mr.  Goodeve  then  addressed  the  Court  in  opposicioo 
to  the  compromise. 

Mr.  Shapter  for  the  official  assignee.  It  is  donbtfiit 
whether  the  advertisement  gave  sufficient  inUmaiion  d 
what  was  to  be  done  at  the  meeting,  and  the  official  as- 
signee does  not  wish  to  act  without  the  sanction  of  tbe 
Court.  He  cited  Doughu  v.  Brown  (a),  /a  rt  Be- 
ncwj/Ci),  Nerot  v.  WaUace{c),  Ex  parte  WhitchKr<A(d). 

Mr.  Swaiuton  and  Mr.  FoUett  for  the  creditors'  as- 
signee. The  creditors  were,  by  the  advertisemeot, 
sufficiently  apprised  of  the  objects  of  the  meeting,  and 
no  additional  information  would  have  been  conveyed  to 
them  by  a  long  catalogue  of  the  names  of  all  the  parties 
to  the  six  chancery  suits.  It  is  not  the  usual  practice  to 
insert  tbe  names  of  (he  parties,  and  if  reference  were 
made  to  orders  which  have  been  made  sanctjoning  tlK 
proceedings  of  meetings  assembled  for  purposes  Qot 
strictly  statutable,  it  would  be  found  that  the  notices  bf 
advertisement  are  in  the  same  form  as  this.  Attenpb 
have  been  made  to  obtain  orders  authorising  asugnees  to 
compromise  suits  generally,  and  Ex  parte  Whitehtrtk 
condemns  an  order  of  that  sort,  but  does  not,  by  lof 
means,  apply  to  the  special  authority  given,  in  a  partica- 
lar  case,  by  the  resolutions  of  a  meeting  of  creditors, 
convened  by  an  advertisement  like  that  now  under  coo- 

(■)  Mont.  93.  .  <c>  3  T.  R.  17. 

(»)  SDt.Ji  W.6M;  1  CoD.&Uin.5S9.       <<i)  I  Aik.!>l. 
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sideration.    The  terms  of  the  advertisement  comprehend        1844. 
every  one  of  the  subjects  of  the  resolutions,  which  is  all       ^^    ^ 
that  it  is  really  important  or  material  to  notify  to  the       Magnus. 

Ex  parte 

creditors.  Tubheh. 


Mr.  JBacon,  in  reply,  was  stopped  by  the  Court. 

Vice-Chancellor  Knight  Bruce,  C.  J. — If  this  ad- 
vertisement is  insufficient,  it  is  not  a  matter  for  censure  or 
surprise,  for  it  is  a  subject  on  which  there  is  little  of  deci- 
sion to  be  found,*  and  if  a  mistake  has  been  made,  it  is  one 
which  might  have  been  made  easily  and  without  blame 
attaching  to  any  one.  I  have  no  doubt  that  those  who 
framed  it  endeavoured  to  give  all  the  particulars  which 
they  thought  could  be  required.  In  my  opinion,  however, 
the  advertisement  was  not  sufficient.  It  does  not  give 
that  information  which  the  statute  meant  to  require  and 
has  required.  I  am  of  opinion,  that  it  is  not  sufficient  to 
mention  merely  the  subject-matter  of  the  suit  without 
mentioning  to  which  of  the  existing  suits  the  proposed 
compromise  was  to  extend.  Mr.  Swanston  said  he  con* 
sidered  it  to  be  the  general  habit  and  practice  to  omit 
the  names  of  suits  in  advertisements ;  I  accordingly 
thought  it  as  well  to  look  at  what  professional  men, 
who  had  written  on  the  subject,  considered  to  be  the 
practice  in  this  respect.  And  first,  I  find  the  form  given 
in  Lord  Henley^s  (a)  book  is  this : — 

^*  The  creditors  who  have  proved  their  debts  under 
the  bankruptcy  of  A.  B.,  of,  &c.  are  desired  to  meet  the 
Assignees  of  the  estate  and  efiects  of  the  said  bankrupt 
on  the  Slst  of  January  instant,  at  eleven  o'clock  in  the 

(a)  Lord  Henley  on  the  Bankrupt  Law,  p.  163  (3d  edit.). 
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forenoon,  at,  fcc.,  to  aasent  to  or  disaent  from  tbe  sud 
asaignees  commencing  and  prosecuting  a  suit  in  eqnitj 
against  B.  C.  of,  &c.  [or, '  to  assent  to  or  dissent  froa 
the  said  assigneea  submitting  to  arbitration  a  coIud 
action  now  depending  and  at  issue  in  bis  Majet^i 
Court  of,  &c.  wherein  the  sud  assignees  are  plainliffi 
and  B.  C.  of,  &c.,  is  defendant']" 

The  names  are  here  mentioned.  I  agree  that  it  might 
often  be  sufficient  to  mention  the  subject  and  not  the 
name.  There  is  this  note  to  the  form  in  Lord  Haik^t 
book: — 

"  Tbe  particular  purpose  for  which  the  meetiof  ii 
called  should  always  be  inserted  in  the  advertiaenieot, 
as  tbe  absent  creditors  will  not  be  bound  by  the  detemt- 
nation  of  the  creditors  conyened  by  an  advertiseDKOt 
which  does  not  specify  the  occasion." 

But  there  is  no  form  in  the  book  as  to  tbe  compromiie 
of  suits.  I  next  looked  at  Messrs.  Monta^  oA 
Ayrton't  book,  the  form  there  is  as  follows:  (a) 

"  The  creditors  who  have  proved  their  debts  under  i 
fiat  in  bankruptcy  issued  and  now  in  prosecution  agaiost 
S.  W.,  of    [the   bankrupt],  are  desired  to  meet  tbe 

assignees  of  his  estate  and  effects  on  the day  ti 

next,  at ,  in  tbe noon,  at ,  to  assent 

'  to  or  dissent  from  tbe  said  assignees  compounding  vilH 
A.  B.,  a  debtor  to  the  said  bankrupt  estate,  and  tsUng 
any  reasonable  part  of  the  debt  in  discharge  of  the 
whole,  ^ring  time  or  taking  security  for  the  payment  of 
such  debt,  and  submitting  any  dispute  between  sncb 
assignees  and  the  said  A.  B.  concerning  any  matter 
relating  to  such  bankrupt's  estate,  to  tbe  determination 
of  arbifarators,  to  be  chosen  by  such  assignees  and  llw 
(•)  Monlifn  tod  Ayitoa  on  lbs  Bukrupt  Liir,  vol.  ii.  p.  I3T. 
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major  part  in  value  of  such  creditors  and  the  said  A.  B., 
the  award  of  such  arbitrator  to  be  binding  on  all  the 
creditors  of  the  said  bankrupt,  and  also  to  assent  to  or 
dissent  from  the  said  assignees  commencing  a  suit  in 
equity  against  C.  D.  to  [set  out  the  object  of  the  suit], 
and  on  other  special  affairs.'' 

The  next  book  to  which  I  have  referred  is  ArchbokTs 
Treaiisey  edited  by  Mr.  Flather;  this  I  have  also  found 
a  very  useful  work  when  I  have  had  occasion  to  refer  to 
it,  the  form  given  there  is  as  follows  : — 

''  The  creditors  who  have  proved  their  debts  under  a 
fiat  in  bankruptcy,  awarded  and  issued  forth  against 

Joseph  Styles,  of street,  in   the  city  of  London, 

builder,  dealer  and  chapman,  are  desired  to  meet  [the 
assignees  of  his  estates  and  effects]  on  the  15th  day  of 
July  next,  at  eleven  of  the  clock  in  the  forenoon,  at  the 
Court  of  Commissioners  of  Bankrupt,  Basinghall-street, 
in  the  city  of  London,  in  order  to  assent  to  or  dissent 
from  the  said  assignees  compounding,  settling  and  ad- 
justing a  certain  debt  due  to  the  said  bankrupt  from  one 
Charles  Thompson,  and  to  submit  to  the  arbitration  of 
A*  L.  Esq.,  barrister  at  law,  all  matters  in  difference 
between  the  said  bankrupt  and  one  James  Lambton,  and 
to  commence  and  prosecute  a  suit  in  equity  against  one 
George  Short,  to  foreclose  a  certain  mortgage  of  said 
bankrupt  in  certain  lands  of  the  said  George  Short,  or 
otherwise  to  obtain  payment  of  the  principal  money  and 
interest  due  upon  the  said  mortgage,  and  on  other  special 
af&irs." 

Therefore,  as  far  as  anything  is  to  be  learned  from  any 
printed  collection  of  forms,  it  appears  that  the  practice 
has  been  to  insert  names.  [Mr.  Stvanston.  I  believe 
the  Gazette  would  furnish  a  very  difierent  collection  of 


1844. 


Ezpaite 
Magnus. 

£z  parte 

TUBNSB. 
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1844. 


£s  parte 
Maonxis. 

£x  parte 
Turner. 


forms.]  I  think  this  advertisement  insuffidenti  which 
renders  it  unnecessary  to  decide  whether,  if  all  things  had 
been  conformable  to  the  statute  and  the  statute  applied, 
this  Court  would  or  would  not  be  precluded  from  enter- 
ing upou  the  other  question  here  raised. 


An  Order  was  then  taken  by  consent  of  all  parties 
to  confirm  the  compromise  as  to  one  of  the  soils, 
and  the  rest  of  the  petitions  was  ordered  to  stand 


over. 


Ex  parte  John  Woolston. — In  the  matter  of  Archibjiid 
Morton,  Archibald  Rodick,  and  Charles  Morton. 

1  HIS  was  a  petition  of  a  creditor,  for  the  retaxation  of 
two  bills  of  costs  of  the  solicitors  to  the  fiat,  which  had 
been  paid  without  having  been  taxed,  and  for  the  re- 
taxation  of  several  other  bills,  which  had  been  paid  after 


Lineoln'i  Inn, 
July  8. 

1.  Where  bUb 
of  costs  of 
the  solicitor  to 
thefiat  bad  been 
taxed  and  paid 
before  1835, 
and  I  be  assig- 
nees' accounts 
containiDg these  taxation. 

been  audited  1*he  Commission  of  bankruptcy  issued  in  December 

thefimmi^  1825,  and  the  petitioner  had  proved  under  it  a  debt  of 

tu^ioiid^n  ^^-     ^"  ^^*^'  ^^^  proceedings  under  the  commission, 

two^of^the  M^  which  had  been  worked  at  Wellingborough  up  to  that 

signees  had  time,  were  transferred  to  the  Court  of  Bankruptcy  in 

since  died,  '^' 

held,  that  a  pe-    London.     Messrs.  Hodson  and  Burnham  had  been  the 

titioQ  for  retaz- 

atioD,  presented  solicitors  to  the  petitioning  creditor,  and  were,  and  coo- 

in  I844f  came  .  _  y  •*         y        t*  -xr        rr     »  •       T^    *  lOan 

too  late,  whe-  tinued  up  to  the  death  of  Mr.  JUodson,  m  February  IcSBf, 
came  within  the  ^^6  solicitors  to  the  commission.  On  the  death  of  Mr. 
c?73,  ornot^*  Sodson,  in  February  1829,  Mr.  Burnham  entered  into 
^u^m^^^'       partnership  with  Mr.  JBenrtf  Matthew  Hodson,  and  the 

2.  As  to  other 
bills  delivered  in  and  before  1834,  and  paid  without  being  taxed  by  tbeasngnees,  by  paYmesti 
on  acccount,  ending  in  1834,  held,  that  the  statute  did  not  prevent  taxation,  aoa  tbattbc 
petition  was  not  too  late. 


J 


WOOLSTON. 
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two,  under  the  firm  of  JBumham  and  Hodson,  acted  as  \^4A. 
solicitors  to  the  commission  till  October  1833^  when  the  ^  p^rie 
partnership  was  dissolved,  and  Mr.  Bttmham  alone  be- 
came the  solicitor  to  the  fiat.  Five  of  the  bills  of  costs 
in  question  were  those  of  the  first  firm,  of  Hodscn  and 
Bvmham,  amounting  to  386Z.  &.  &f.,  627/.  Is.  \\d., 
6687.  18^.  \Qd.,  668/.  \\$.  9d.,  and  651/.  Ss.  5d.,  all  of 
which,  except  the  bill  for  65lL3s.  5d,,  had  been  taxed 
by  the  Commissioners,  at  various  times,  in  and  before 
the  year  1830.  Two  other  of  the  bills  were  the  bills 
of  the  second  firm  o(  JBumham  and  JBodgotif  amounting 
to  620/.  128.  6d.  and  S61/.  I2s.  Id.,  the  latter  of  which 
had  been  taxed  in  1834.  Another  bill  was  that  of  Mr. 
Bumham  alone,  after  the  dissolution  of  the  partnership, 
to  the  amount  of  95/.  lOs.  7d.,  which  had  been  taxed  in 
November  1834,  at  the  sum  of  92/.  7s.  7d.  The  peti- 
tion stated  that  all  these  bills  contained  improper  charges, 
and  set  forth  the  particulars  of  the  items  complained  of. 
The  prayer  was,  that  the  bills,  amounting  to  651/.  Ss.  5d. 
and  630/.  12#.  5c/.,  might  be  taxed,  and  that  the  other 
bills  might  be  retaxed,  with  the  usual  consequential 
directions. 

One  of  the  assignees  died  in  April  1832,  another  in 
February  1844;  there  remained  a  third,  who  was  the 
sole  surviving  creditors'  assignee. 

The  respondent,  Mr.  Bumham,  stated  in  his  afiidavit, 
that  the  untaxed  bill  of  651/.  3«.,  related  to  suits  at  law 
and  in  equity,  and  commenced  with  an  item  dated  in 
1827,  and  ended  with  one  dated  in  February  1829;  that 
it  was  delivered  to  the  assignees  soon  after  the  death  of 
Mr.  C.  H.  Hodson;  that  the  other  untaxed  bill  of 
620/.  12^.  5d.  also  related  to  suits  at  law  and  in  equity, 
and  was  delivered  to  the  assignees  in  November  1834; 
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1844.  that  although  the  CommissioDers  did  not  tax  the  bflb 
EKDirte  (which  the  law  did  not  authorise  them  to  do),  yet  the 
WoouToir.  payment  of  them  was  allowed  by  the  Conmiissiooen,  io 
auditing  the  assignees'  accounts,  such  payment  hsTing 
been  made  several  years  ago,  by  payments  on  acooant 
to  the  deponent  and  his  partners,  at  various  times,  be- 
tween December  ISHS  and  December  1834^  the  last 
payment  being  one  of  1S9L  17$.  lid.,  made  on  December 
2nd,  18S4,  and  a  receipt  having  been  given  for  it  to  the 
then  assignees ;  that  the  surviving  creditors*  assignee  wu 
not  conversant  with  business  of  the  kind,  transacted  by 
the  deponent  and  his  partners,  and  had  been  principally 
guided  by  his  late  co-assignees,  to  whom  be  had  left  the 
management  of  all  matters  relative  to  the  estate  of  tbe 
bankrupts,  and  that  justice  could  not  be  done  to  the 
respondent  in  a  taxation  of  the  bills,  now  that  he  was 
deprived  of  the  assistance  and  evidence  of  the  deceased 
assignees. 

Mr.  Mussell  and  Mr.  MoU  in  support  of  the  petition. 
The  case  of  a  solicitor  to  a  fiat  is  not  like  that  of  a  soli- 
citor to  a  private  individual.  The  creditors  do  not  knov 
what  is  going  on,  and  lapse  of  time  cannot  have  the  aaaie 
eflfect  as  regards  them  as  it  might  have  in  the  case  of  t 
private  client.    They  cited  Seougell  v.  Canq}beU{ay 

Mr.  Sufonston  and  Mr.  Bacon  for  the  solidtofs. 
The  petition  is  disposed  of  by  the  act  6  &  7  Fid.  c  73, 
s.  41  (6),  and  the  recent  cases  upon  that  statute,  m 

(a)  3  Rom.  545. 

(6)  "  And  be  il  enacted,  that  the  payment  of  any  inch  bill  u  tknai^ 
shall  in  no  case  preclude  the  court  or  judge,  to  whom  application  tbiD  hi 
made,  from  refeiring  such  bill  for  taxation,  if  the  apecial  caaimlaiicM'' 
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Binna  t.  Hatf{a),  and  In  re  DoumeaQi),  and  Sayer  t.        1844. 

WOOLSION. 

Mr.  Rolt^  in  reply,  cited  Ex  parte  Chregson  (4)$  Ex 
parte  Neale  {e\  and  Ex  parte  Emery  {f\  and  contended 
that  as  6  Geo.  4,  c.  16,  s.  14,  was  not  repealed  by  the 
new  act,  the  latter  statute  did  not  apply. 

Vice-Chancbllob  Knight  Bruce,  C.  J. — The  open-  juiy  9. 
ing  of  the  petitioner's  case  did  not  impress  me,  nor  has 
anything  since  said  on  either  side  impressed  me,  with  an 
opinion  that  such  of  the  bills  in  this  case  as  were  taxed 
by  the  Commissioners  ought  to  be  retaxed,  or  that  the 
others  ought  not  to  be  taxed  or  examined.  Assuming 
the  statute  6  &  7  Viet,  not  to  prohibit  any  order  from 
being  now  made  £br  taxing  or  retaxing  the  taxed  bills 
(but  without  deciding  that  point),  I  am  of  opinion  that, 
so  far,  the  petition  ought  to  be  dismissed.  It  was  before 
the  year  1835  that  they  were  taxed  and  paid,  and  that 
the  assignees'  accounts,  containing  the  amount  of  them, 
were  audited  and  passed  by  the  Commissioners.  These 
bills  extend  over  a  space  of  time  commencing  in  1825 
and  ending  in  1834,  the  present  petition  not  having  been 
presented  until  April  1844.  For  the  delay,  not  any 
excuse,  apology  or  reason,  that  can  be  considered  sub- 
stantial or  sufficient,  has  been  offered  or  suggested. 
The  commission,  it  is  true,  was  a  country  commission. 

the  ease  shall,  in  the  opinion  of  soch  court  or  judge,  appear  to  require  the 
aame,  upon  such  tenns  and  conditions,  and  subject  to  such  directions  as  to 
soch  court  or  judge  shall  seem  right,  provided  the  application  for  such 
reference  be  made  within  twelve  calendar  months  after  payment" 

(a)  7  Jurist,  1154.  (6)  6  Bea.  429. 

(e)  5  Bea.  161,  and  on  appeal  before  L.  C,  8  Jurist,  1083. 

(d)  3  Mad.  48.  («)  Buck,  111.  (/)  Buck,  422. 


706  CASES  IN  BANKRUPTCY. 

1844.  Bat  the  petitioner,  who  proved  before  1834,  or  any  cre- 
£z  parte  <litor,  might  have  availed  himself,  in  1835,  of  the  1 4th  and 
WooLwoM.  101 8t  sections  of  the  6  Oeo.  4.  There  is  not,  however, 
any  proof  or  suggestion  that,  previously  to  the  present 
year  1844  (either  before  or  after  the  passing  of  the  act  of 
1842),  any  attempt  or  endeavour  was  made,  on  the  part 
of  the  petitioner,  or  any  of  the  creditors,  to  have  the  bills 
or  either  of  them  taxed,  or  to  examine  the  assignees' 
accounts,  or  to  obtain  information  from  the  assignees 
and  the  solicitor,  or  either  of  them.  I  cannot  assume 
that  any  materially  greater  facility  for  the  purpose  was 
substantially  afforded  by  the  statute  of  184^,  which, 
however,  itself  came  into  operation  before  1843.  It 
would  be  too  much  to  say,  that  in  the  absence  of  proof 
of  fraud  or  improper  conduct  on  the  solicitor's  part 
(terms,  within  which  charges,  that  on  taxation  ought  to 
have  been  reduced  or  disallowed,  do  not  of  necessity 
come),  there  ought,  after  such  a  lapse  of  time,  under 
such  circumstances,  to  be  an  investigation  of  these  bills- 
It  is  said,  however,  that  the  items  which  the  petitioo  and 
the  argument  have  specifically  ch^lenged,  are  so  ob- 
viously improper  as  to  be,  of  themselves,  evidence  of 
fraud.  To  this,  if  I  could  accede  in  any  case,  I  cannot 
in  the  present.  I  must  recollect  what  Mr.  Swmham^i 
affidavit  states.  I  must  recollect  that  the  Commisaonen 
have  not  been  charged  with  corruption  or  wilftil  malver- 
sation, and  are  not  parties  to  this  proceeding.  Under 
such  circumstances,  to  compel  the  solicitors  to  refund  the 
fees  wholly  or  partially,  would,  as  it  seems  to  me,  be  un- 
just, when  the  solicitors  are  not  alleged  to  have  paid  any 
of  the  fees  with  a  fraudulent  or  corrupt  intention.  It  must 
be  remembered  that  the  assignee  who  chiefly  acted,  ano- 
ther assignee,  and  one  of  the  solicitors  to  the  commission. 
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wboy  up  to  some  time  in  the  year  18S9,  had  been  in  part-  1844. 
nership  with  Mr.  Bumham  (of  neither  of  whom  is  there  ^  ^ 
any  personal  representative  before  the  Court),  died  before  Woolstoh. 
this  petition  was  presented ;  that  there  is  reasonable  pro- 
bability of  its  being  now  difficult  or  impossible  to  prove 
or  explain  some  circumstances  which  might,  in  the  year 
18S5  or  1836,  have  been  proved  or  explained  with  ease ; 
and  that,  in  my  judgment  at  least,  a  lapse  of  six  years,  not 
sufficiently  accounted  for,  is  enough  to  preclude  a  cre- 
ditor from  availing  himself,  as  a  matter  of  course,  of  the 
14th  section. of  the  6  Geo.  4,  c.  16.  Under  all  the  con- 
siderations of  law  and  fact  belonging  to  this  case,  in- 
cluding the  principles  on  which  Lord  Cottenham's  deci- 
sions in  JSorlock  v.  Smith  (a)  and  Dr.  Sutherhmd's 
case{b)  (principles  to  which  I  entirely  accede)  proceeded, 
I  cannot  decide  that  impropriety  of  conduct  is  established 
against  either  of  the  solicitors ;  however  strongly  I  may, 
as  I  do,  conjecture  that  the  taxed  bills  contain  some 
charges  which  might  and  ought  to  have  been  reduced  or 
disallowed,  and  that  too  light  a  hand  or  a  not  very  close 
attention  was  used  in  taxing  them.  I  think,  on  the 
whole,  that  justice  will  be  done  by  dismissing  the  petition 
without  costs  as  to  the  taxed  bills. 

But  as  to  the  bills  which  have  never  been  taxed  at  all, 
I  think  that  I  cannot  hear  the  respondents  say,  that 
these  bills  have,  for  any  effectual  purpose,  or  in  any 
effectual  sense,  been  paid.  I  conceive  that,  notwith- 
standing the  deaths  to  which  I  have  referred,  and  not- 
withstanding the  lapse  of  time,  these  must  be  investigated, 
the  statute  6  &  7  Ftc^,  in  my  opinion,  not  prohibiting 
it  or  creating  any  impediment  in  the  way,  as  this  case  is 
circumstanced,  however  that  statute  may  operate,  if  in 

(a)  2  Myl  &  Cr.  496.  (6)  Waten  t.  Taylor,  2  Myl.  &  Cr.  526. 
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1844.  truth  it  has  any  c^ieratioiiy  as  to  the  bills  whidi 
£z  ptrta  t^ui^.  The  Order  must  be,  as  to  the  two  untaxed  bills, 
WooLSTOv.  fQ  Yeter  it  to  the  Commissioner  to  inquire  what  amount,  in 
December  1834,  it  was  fit  and  proper  to  allow  in  respect 
of  them  to  the  solicitors,  now  respondents,  respecCivdy; 
and  the  Commissioner  is  to  make  such  reduction  in  them 
(if  any)  as  he  may  consider  just;  and  the  two  solicitors 
and  the  survivor  of  the  original  assignees  are  to  be 
examined,  on  oath,  before  the  Commissioner,  if  the  Com- 
missioner shall  think  fit,  whether  the  petitioner  or  the 
official  assignee  shall  or  shall  not  require  the  same ;  and 
the  Commissioner  is  to  be  at  liberty  to  state  any  circum- 
stances specially,  with  regard  to  such  diflbsul^,  if  any, 
as  he  may  find  in  the  way  of  a  complete  and  satiafactoiy 
examination  of  such  bills,  in  consequence  of  lapse  of 
time,  the  deaths  of  any  persons  deceased,  loss  of  papas 
(if  any),  or  otherwise.  I  reserve  the  costs  of  this  in- 
quiry. 


July  9,  16. 
16, 20. 


Ex  parte  William  Maxwell. — In  the  matter  of  Jom 

Brbttaroh. 


Debts  had  beeD  ThIS  was  the  petition  of  a  creditor  to  annul  the  fist 

proved,  and  real  ' 

or  leaaahoid       for  want  of  trading  and  of  an  act  of  bankruptcy.     The 

property  had 

been  loid  under  fiat  was  dated  May  S8,  184^,  and  the  petition  was  pre- 

ft  fiat,  istned  id 

June  1842,  but  sented  in  June  1844«.  The  bankrupt  had  not  obtained 
bad  not  obuin-  his  certificate.  The  assignees  and  petitioning  creditor 
Htid.^i  a  pe-  ^l^d  affidavits  to  prove  the  trading  and  act  of  bankruptcy, 
ditor  who  bid  ^^  ^  ^^^^  ^^^^  ^^  petition  was  really  the  petition  of 
S2."^*^'.  Jt  the  bankrupt. 

aented  in  June 
1844,  to  annul 
the  fiat,  fi»r  legal  invalidity,  the  delay  not  being  acooonted  tor,  came  too  late. 
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Mr.  Swaiutan  and  Mr.  Torriano  in  support  of  the        1844. 

BilXWBLIw 

Mr.  Bacon  for  the  assignees. 

Mr.  Anderdon,  for  the  petitioning  creditor^  referred  to 
Ex  parte  Gregory  (a). 

The  bankrupt  had  been  served  but  did  not  appear. 

Upon  his  Honour  inquiring  if  any  case  could  be  found 
where,  after  three  years  delay  unexplained,  a  fiat  had 
been  annulled  for  legal  invalidity,  the  counsel  asked 
for  time  to  look  for  precedents^  and  the  case  stood  over 
till  the  next  day. 

The  case  came  on  again  accordingly  on  this  day.  Jahf  i^- 

The  Chief  Judge.  Assume,  for  the  purpose  of  the 
argument,  the  absence  of  the  legal  requisites. 

Mr.  Swanstan  and  Mr.  Torriano^  We  have  not  been 
able  hitherto  to  find  any  reported  case  in  which  the 
point  has  been  decided ;  but  there  are  many  in  which  it 
must  have  been  assumed,  and  there  is  none  in  which  a 
creditor,  applying  to  have  the  fiat  annulled  at  any  time 
before  the  certificate  has  been  obtained,  has  been  held 
to  be  too  late.  Indeed  the  objection  appears  never  to 
have  been  taken  where  the  certificate  has  not  been  ob- 
tained ;  and  this,  we  submit,  is  sufficient  to  show  that 
the  general  opinion  is  that  it  would  not  avail.  In  JEx 
parte  Orawther(b)  a  creditor  presented  a  petition  two 
years  after  the  certificate  had  been  confirmed,  and  Lord 
Eldon  there  said, ''  I  never  knew  an  instance  where  the 

(a)  3  M.  D.  &  D.  672.  (b)  2  Roie,  324. 
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1844.       bankrupt's  certificate  has  been  taken  from  him  because 

£x  parte      there  was  no  petitioning  creditor's  debt,  no  trading,  or 

Maxwxll.     qq  net  of  bankruptcy ;"  not  adverting  at  all  to  the  length 

of  time,  but  putting  the  refusal  to  interfere  entirely  on 
the  ground  of  the  certificate  having  been  obtained.  Per- 
haps, in  analogy  to  proceedings  at  law,  the  Court  wcMdd 
require  a  creditor  to  petition  to  annul  the  fiat  ¥Fithin  six 
years,  but  hitherto  no  limit  has  been  fixed.  In  Ex  parte 
Levi  (a)  the  Court  dismissed  a  petition  to  annul  entirely 
on  the  ground  that  the  certificate  had  been  obtained. 
In  Ex  parte  JBonsor  (b)  it  appears  from  the  registrar's 
book,  that  three  years  and  five  months  had  elapaed  since 
the  commission  issued,  and  yet  it  was  superseded  upon 
the  petition  of  a  creditor.  In  Ex  parte  Mbuleic)  the 
petition  was  presented  five  years  after  the  comDoissioii 
issued,  and  Lord  EUorCe  attention  was  expressly  called 
to  the  lapse  of  time,  but  it  was  not  the  ground  on  which 
he  dismissed  the  petition ;  for  he  said  that  if  the  petition 
had  been  presented  before  the  certificate  was  obtained, 
having  regard  to  the  debt  of  the  petitioning  creditor,  and 
what  appeared  to  have  been  sworn  upon  the  proceedings, 
he  could  not  have  superseded  the  commission  without 
giving  the  petitioning  creditor  the  opportunity  of  trying 
the  validity  of  the  debt ;  evidently  intimating  that,  if  there 
had  been  no  certificate,  the  commission  might  have  been 
superseded,  notwithstanding  the  lapse  of  time,  provided 
the  petitioner  could  have  successfully  impeached  the 
petitioning  creditor's  debt.  In  Ex  parte  WyaU  {d)  in 
the  same  way  the  dismissal  of  the  petition  was  grounded 
entirely  on  the  fact  of  its  not  being  presented  till  twelve 
months  after  the  certificate  was  obtained ;  the  time  for 

(a)  Buck,  76.  («)  14  Vei.  602. 

(6)  2  Bo.  61.  (<2)  1  M.  &  A. 406;  3  D.&  C.  GSS. 
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the  issuing  of  the  commission  was  not  tbere^  and  is  not        1844. 
in  any  of  the  cases  considered     They  also  referred  to       £^    ^^^ 

Ex  parte  Cutten  (a).  Maxwell. 

The  case  having  again  stood  over  till  this  day  for  the 
purpose  of  further  search  t)eing  made  for  precedents  in 
the  order  books^ 

Mr.  Torriano  admitted  that  he  had  not  succeeded  in 
finding  any  exactly  in  point :  he  referred  however  to  In 
re  Bass{b)f  where  the  commission  was  issued  24th  Fe- 
bruary I8I69  and  was  superseded  on  the  petition  of  the 
bankrupt  presented  May  12,  1818,  and  In  re  Henry 
Cooper{c),  where  a  commission  issued  on  the  24th  January 
1815,  was  superseded  on  the  petition  of  the  bankrupt  on 
the  10th  July  1816,  for  want  of  trading. 

The  Chief  Judge.  In  those  cases  the  petitioner  was 
the  bankrupt,  whom  the  Court  could  put  upon  terms. 

Vice-Chancellor  Knight  Bruce,  C.  J.  (without  call- 
ing on  the  counsel  for  the  respondents.)  This  is  the  case 
of  a  petition  to  annul  a  fiat,  on  the  ground  of  the  absence 
of  some  of  the  legal  requisites, — on  the  ground  of  legal 
invalidity  only, — presented  by  a  creditor  who  has  not 
proved. 

Upon  the  question  of  the  sufliciency  of  the  evidence 
on  this  head,  in  support  of  the  bankruptcy,  I  have  not 
heard  the  counsel  in  opposition  to  the  petition,  and  I 
do  not  decide  that  question  against  them  ;  but  I  assume, 

(a)  Buck,  68.  (c)  Order  Book,  toI.  156,  p.  258,  Aug.  12, 1820. 

(6)  Order  Book,  vol.  154,  p.  16,  Nov.  5,  1819. 

VOL.  III.  3  C 
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1844.  for  the  present  purpose  its  insufficiency ;  I  assume, 
£z  parte  further,  that  the  materials  on  which  the  adjudicatioD  pio- 
Mazwxll.  ceeded  were,  of  themselves,  on  the  face  of  them,  in- 
sufficient. I  assume,  in  the  petitioner's  favour,  that  the 
ground  of  his  proceeding  being  legal  invalidity  merdy, 
the  only  point  for  him  to  establish  is,  that  he  has  come 
within  proper  time.  With  this  observation  only,  in 
passing,  that  it  seems  to  me  probable  that  were  the 
Court  with  him  on  this  point,  it  would  not  be  able,  upon 
the  materials  before  it,  to  arrive  at  a  conclusion  agaioit 
the  bankruptcy. 

Has  then  the  petitioner  come  too  late  t     That  such  t 
petition  may  be  too  late,  his  counsel  have  conceded,  and 
could  not,  I   think,  have  reasonably  disputed.    They 
have  also   stated  that  there  is  neither  enactment  nor 
authority,  fixing  any  period,  within  which  a  petition  of 
this  kind  (a  creditor's  petition)  must  be  presented;  bat 
have  suggested  that,  from  analogy,  it  would  probably  be 
correct  to  hold  a  period  of  six  years  from  the  bank- 
ruptcy, or  adjudication,  or  from  the  advertisement  of  the 
adjudication,  to  be  the  time  within  which  such  a  pro- 
ceeding may,  and,  in  the  absence  of  special  circos- 
stances,  must  be  commenced.    They  have  further  argued, 
that,  from  some  of  Lord  Eldon's  decisions,  the  opinion  of 
that  most  distinguished  and  most  experienced  judge  D^y 
be  collected  to  have  been,  that,  where  the  bankrupt  has 
not  obtained  his  certificate,  such  a  petition,  if  within  tfo 
or  even  three  or  four  years  from  the  adjudication,  most 
be  within  time,  unless  there  be  some  defence  against  the 
petitioner,  arising  from  his  own  conduct,  beyond  mete 
inaction. 

I  am  not  satisfied  that  such  an  opinion  is  to  be  col- 
lected from  either  of  the  cases  that  have  been  mentioned 
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at  the  bar,  or  that  Lord  Eldon  ever  entertained  it.    But^        1844. 
if  his  Lordship  did  so  view  the  matter  under  the  bank-       ^^    ^^ 
rupt  law,  as  it  stood  before  1825,  it  does  not,  therefore,     Maxwmx. 
I  apprehend,  follow,  that  he  would  so  have  viewed  it 
under  the  statute  law,  as  it  has  stood  since  1842,  and 
now  stands. 

Nor  am  I  able  to  agree  with  the  learned  counsel's 
suggestion  as  to  a  term  of  six  years. 

The  truth  I  apprehend  to  be  that,  in  all  cases  of  im- 
puted invalidity,  whether  legal  or  equitable,  whether  on 
the  petition  of  the  bankrupt  or  of  a  creditor,  or  any 
other  person,  it  was  always  and  is  in  the  discretion  of 
the  Court,  having  the  jurisdiction,  which  this  Court  now 
has,  to  supersede  or  annul,  or  to  refuse  to  supersede  or 
annul;  a  discretion  certainly  to  be  exercised  judicially 
and  upon  principle,  and  with  due  regard  to  authority 
and  precedent,  but  still  a  discretion.  It  cannot  be  said 
that  it  was  ex  dehiio  justitue  to  supersede  a  commission 
of  bankrupt,  or  is  ex  debito  justitim  io  annul  a  fiat,  in 
every  case  of  absence  of  the  legal  requisites. 

AH  precedent  and  practice  are  against  such  a  propo- 
sition. It  is  clear  that  a  case  may  exist,  in  which, 
though  there  be  a  plain  and  admitted  absence  of  every 
legal  requisite,  it  may  be  the  manifest  duty  of  the  Court 
to  dismiss  a  petition  seeking  to  annul  the  fiat,  whether 
it  be  the  petition  of  the  bankrupt,  of  a  creditor,  or  any 
other  person ;  and  though  the  petitioner  may  not  have 
actively  done  anything  to  bar  or  preclude  his  title  to 
relief. 

Each  case  is  one  of  circumstances,  among  which  is 
the  lapse  of  time ;  a  consideration  of  more  or  less  weight, 
according  to  the  nature  of  the  facts  involved  in  the  par- 
ticular controversy.    As  a  case  may  be  conceived,  in 

3c2 


Maxwell. 
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1844.  which,  upon  legal  invalidity,  it  would  be  the  duty  of  the 
Ex  Mrta  Court  to  annul  a  fiat  upon  a  petition  presented  more 
than  six  years  after  the  adjudication,  so,  according  to 
my  understanding  of  the  law  and  practice,  a  case  may 
well  exist,  in  which  every  legal  requisite  being  deficient, 
and  the  bankrupt  not  having  obtained  his  certificate,  the 
petition  of  a  creditor  to  annul  a  fiat,  presented  trithin  a 
year  after  the  adjudication,  though  the  petitioner  bate 
not  actively  done  anything  to  defeat  or  diminish  his 
rights,  may  be  a  petition,  which,  upon  the  opposition  of 
the  assignees,  ought  to  be  dismissed. 

I  repeat,  that  all  the  circumstances  of  each  case  are 
to  be  considered.  How  then  does  the  present  petitioner 
stand? 

In  the  first  place  it  is,  I  apprehend,  consistent  with 
authority  equally  and  principle  to  say,  that  a  Coort, 
asked  to  give  relief,  which  is  not  ex  debito  justUiSj  bat 
of  which  the  refusal  is  within  the  compass  of  its  lawfiil 
functions,  is  justified,  in  requiring  the  applicant  to  show 
that  he  has  proceeded  without  unnecessary  delay,  and 
with  reasonable  diligence,  or  to  show,  in  a  case  where 
without  any  reason  or  excuse  the  commencement  of  the 
proceeding  has  been  delayed  for  a  considerable  time,  ai, 
for  instance,  a  twelvemonth  or  upwards  beyond  the 
period  at  which  it  might  have  taken  place,  and  where 
its  success  must  vary  the  rights  of  persons  perfectly 
innocent  and  blameless,  that  those  rights  will  not  be 
afiected  prejudicially,  or  will  not  be  affected  otherwise 
than  they  would  have  been,  had  the  proceeding  been 
commenced  with  diligence. 

In  the  present  instance,  the  fiat,  the  adjudicatioo,  the 
advertisement,  and  the  choice  of  assignees  were  all,  ^ 
early  as  June  184^,  and  in  the  same  year  184S  twenty 
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creditors  proved  their  debts  under  the  fiat.    The  assig-        1 844. 
nees  collected  some  assets,  and  have  sold  some  real  or      £^    ^ 
leasehold  property  under  it.    After  which,  and  not  until     Ma*^»«'«- 
June  1844,  was  this  petition  presented,  not  by  an  exe- 
cution creditor,  not  by  a  judgment  creditor,  but  by  a 
mere  creditor  without  security  or  lien  of  any  kind,  who, 
as  I  have  said,  has  not  proved,  and  whose  right  of  suing 
the  bankrupt  has  not  been  defeated,  inasmuch  as  the 
bankrupt  has  not  obtained  his  certificate. 

It  is  plain,  however,  that  the  bankrupt,  who  has  been 
served  with  the  petition,  but  has  not  appeared  upon  it, 
18^  and  before  the  presentation  of  the  petition  was,  pre- 
cluded by  lapse  of  time  and  his  own  inaction,  from 
questioning  its  validity,  as  far  as  he  is  concerned. 

Not  any  reason  or  excuse  of  any  kind  for  not  present- 
ing the  petition  sooner  than  it  was  presented  has  been 
shown.  It  is  consistent  with  the  allegations  of  the  pe- 
tition, with  the  evidence,  and  with  probability,  that  the 
petitioner  was  in  June  1840  aware  of  the  fiat  and  ad- 
judication. Nor  has  he  proved,  or  by  his  petition 
alleged,  that  he  was  not  as  early  as  that  time  apprised 
of  the  objections  to  the  legal  validity  of  the  fiat. 

The  purchaser  of  the  property  sold  by  the  assignees 
does  not  appear  on  the  petition,  and  I  suppose  has  not 
been  served  with  it.  What  is  to  become  of  his  title,  if, 
upon  the  application  not  of  the  bankrupt,  but  of  a  cre- 
ditor, I  annul  the  fiat  ?  How,  if  I  do  so,  can  I  be  sure 
of  not  inflicting  irreparable  mischief  on  the  creditors 
who  have  proved  ?  How  am  I  to  secure  a  reasonable 
mode  of  acting  between  the  bankrupt  and  the  assignees  ? 
Under  the  circumstances,  in  my  judgment,  this  creditor 
comes  too  late,  and  Sir  George  Rose^  to  whom  I  have 
stated  the  case,  is  of  the  same  opinion.    Whether,  if 
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1844.        ibis  petition  had  been  presented  and  heard  in  1824, 
^^T^^^       under  the  statute  law  as  it  then  stood^  the  hcts  in  all 

Ek  parte 

Maxwell,  respects  being  as  they  are  now,  except  substituting  the 
years  1822,  1823  and  1824,  for  the  years  1842,  1843 
and  1844,  it  would  or  would  not  have  been  right  to  dis- 
miss it,  I  do  not  consider  it  necessary  for  me  to  pro- 
nounce a  judicial  opinion.  Considering,  howeTer^  that 
this  fiat  is  good  against  the  bankrupt,  who  has  not  ob- 
tained his  certificate,  and  considering  what  the  present 
state  of  the  bankrupt  law  is,  I  have  not  the  least  hesita- 
tion in  dismissing  the  petition. 

It  may  be  right  to  mention  an  affidavit  by  the  peti- 
tioner, that  upon  the  question  of  delay,  has  been  swam 
and  filed  during  the  progress  or  after  the  termination  of 
the  hearing  of  the  petition. 

Whether  this  affidavit  ought  or  ought  not  to  be  con- 
sidered as  part  of  the  evidence,  I  repeat  my  opinion  to 
be,  that  there  is  an  entire  absence  of  any  fair  or  radonal 
excuse  for  the  petitioner's  delay.  If  the  affidavit  is  of 
any  weight  at  all,  it  seems  to  me  to  bear  rather  against 
than  for  him. 

Upon  the  case  being  then  spoken  to,  on  the  sabjeet 
of  costs. 

His  Honour  said,  I  have  not  thought  and  do  not 
think  it  necessary  to  decide  whether  the  evidence  before 
the  Court — I  mean  the  depositions  and  affidavits  toge- 
ther—is sufficient  to  establish  the  legal  validity  of  the 
fiat,  or  the  fact  that  the  petition  is  in  truth  and  substance 
the  petition  of  the  bankrupt.  Not  only,  however,  do  1 
see  enough  to  induce  me  to  think  it.  probable  that  the 
result  of  a  trial  at  law,  or  of  a  viva  voce  examination  be- 
fore the  Court  as  to  each  of  these  two  questicHis,  would 


Maxwux« 
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be  unfavourable  to  the  petitioner,  but  the  inclination  of  1844. 
my  opinion  upon  the  materials  before  me  (having  regard  £x  p^^ 
not  only  to  what  is  sworn,  but  to  the  persons  who  swear 
and  the  manner  of  swearings)  is,  that  those  materials  are 
sufiicient  to  establish  the  legal  validity  of  the  fiat,  and 
that  this  petition  is  truly  and  substantially  the  petition 
of  the  bankrupt.  This,  however,  as  I  have  already  said, 
I  do  not  decide.  But  considering,  as  I  have  stated,  that 
the  petition  comes  too  late — considering  the  nature  of 
the  petition,  the  evidence  which  the  petitioner  has  ad- 
duced, and  the  uncertainty  which  the  respondents  must 
have  felt,  or  might  have  fairly  felt,  as  to  the  grounds 
upon  which  the  petition  might  be  decided — considering, 
therefore,  that  the  respondents  are  in  my  opinion  not 
blameable  for  entering  into  evidence  on  both  the  points 
which  I  leave  undecided,  I  conceive  that  if  they  claim 
to  have  the  petition  dismissed  with  costs,  I  cannot  justly 
refuse  so  to  dismiss  it. 


Ex  parte  David  Cooper  and  John  Cooper. — In  the 

matter  of  William  Taylor.  Lineoin*t  inn 

X  HIS  was  the  petition  of  the  vendors  of  a  freehold  Where  there 

,  .  •  ,  was  a  sufficient 

estate  claiming  a  lien  for  unpaid  purchase  money,  and  part-perform- 

aoce  to  take  a 

the  only  question  was  as  to  costs.     In  October  1841,  parol  contract 
the  petitioners  agreed  to  sell,  and  the  bankrupt  agreed  to  the  Statute  of 
purchase,  for  14,000/.,  certain  freehold  property  belonging  purchasc*r°be-  * 
to  the  petitioners;  and  it  was  further  agreed,  that  upon  h*w  thatth?' 
the  execution  of  a  written  agreement  the  bankrupt  should  J^°h1lve^ffect^ 
be  let  into  the  possession  of  the  rents  and  profits  of  the  given  to  hi»  lien 

*•  ^  for  unpaid  pur- 

chase'Riooey, 
was  entitled  to  have  his  costs  out  of  the  estate  sold. 
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1844.  premises^  together  with  the  crops  of  hay^  com  and  other 
Ek  parte  produce  thereof.  It  was  further  agreed  between  the 
aiid^(u!otber.  petitioners  and  the  bankrupt,  that  on  pr  before  October 
Ist  1841,  the  bankrupt  should  pay  the  petitioners  lOOOL, 
and  on  January  1st  1813,  and  the  Ist  of  January  in  each 
and  every  year  then  next  following,  a  further  instalment 
of  1000/.  until  the  whole  purchase  money  and  interest 
thereon  at  5/.  per  cent,  per  annum  should  be  fully  paid, 
such  interest  to  commence  from  the  1st  day  of  January 
1842,  and  to  be  paid  and  payable  half  yearly  on  the  1st 
day  of  July  and  the  Ist  day  of  January  in  each  year, 
and  it  was  also  agreed  that  on  payment  of  the  whole  sum 
of  14,000/.  and  interest  as  aforesaid,  the  petitioners 
should  deliver  up  to  the  bankrupt  the  title  deeds,  and 
that  in  the  mean  time  the  same  should  be  deposited  with 
and  held  by  the  petitioners  as  and  by  way  of  security  for 
payment  of  such  sums  as  should  or  might  be  due  or 
payable  to  the  petitioners  in. respect  of  the  purchase. 

A  written  agreement,  purporting  to  be  made  between 
the  petitioner  and  the  bankrupt  petitioner  embodying 
the  above  terms,  was  drawn  up  and  afterwards  ingrossed 
on  paper  duly  stamped,  but  by  reason  of  the  distance  at 
which  the  petitioners  and  the  bankrupt  lived  apart,  and 
the  mutual  confidence  which  existed  between  them,  the 
signature  was  from  time  to  time  delayed,  and  the  writtea 
agreement  was  in  fact  never  signed  or  executed  by  any 
of  the  parties. 

Immediately  after  the  contract  was  entered  into,  the 
petitioners  put  the  bankrupt  in  possession,  and  the  bank- 
rupt occupied  some  part  himself  of  the  premises  and  let 
off  the  remainder,  the  rents  of  which  he  regularly  receited 
until  the  time  of  his  bankruptcy. 

Soon  after  the  contract  was  entered  into,  the  bank- 


CASES  IN  BANKRUPTCY.  719 

rapt  paid  to  the  petitioners  1000/.,  and  on  the  2nd  of       IS4^. 
January  1843  the  further  sum  of  1000/.  on  account  and       £,  parte 
as  part  of  the  sum  of  14,000/.,  the  consideration  for  the    ^Jd'^nolher. 
purchase.     The  petitioners  according  to  the  agreement 
retained  all  the  title  deeds  by  way  of  security. 

Mr.  Swanstan  and  Mr.  Torriano  in  support  of  the 
petition*  Though  the  memorandum  is  not  signed,  still 
as  the  agreement  has  been  partly  performed,  the  petitioner 
is  entitled  to  his  costs. 

Mr.  Anderton  for  the  assignees.  This  is  simply  the 
case  of  an  equitable  mortgagee  without  a  memorandum 
in  writing,  and  the  rule  is  that  he  must  pay  costs. 

Vice-Chancellor  Knioht  Bruce,  C.  J. — As  it  is 
not  disputed  that  there  has  been  a  sufficient  part  perfor« 
mance  to  take  this  case  out  of  the  Statute  of  Frauds, 
I  think  the  statute  should  be  excluded  from  considera- 
tion, and  that  the  petitioners  are  entitled  to  have  their 
costs  out  of  the  security,  which  happens  to  be  the  rule  in 
the  case  of  an  equitable  mortgage  with  a  written  memo- 
randum. 

Ordered  accordingly. 
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1844. 

^""^^^       Ex  parte  Henry  Philip  Hope^  Tbomas  England, 

John  Wilson  and  Robert  Hudson. — In  the  matter 

of  JozE  Louis  Fernandes,  Nowell  Louis  Fer- 

Lineohi*  Inn,       N ANDES  and  Georoe  Louis  Fernandes  the  YouDger. 

July  17  4  22. 

JSretcomm^  This  was  the  petition  of  the  assignees  seeking  to  hate 
bank^rel^n  -  *  proof  reduced,  on  the  ground  that  the  proving  crediton 
terin^  wiih        jjaj  received  payment  in  full  of  part  of  the  debt  proved. 

sureties  loto  a  *    "^  *^  * 

covenant  to  pay  gy  an   indenture   dated   December  13th   1839,  made 

the  floating  ba- 
lance duo  from    between  the  bankrupts  of  the  first  part,  Jeremiah  Todd 

time  to  time  up  -r*     .        »     -rx  i      nn 

to  a  certain  Naylor^  John  Naylor,  Richard  Dunn  and  Thomas 
subject  to  a  pro-  TayloT  (who  were  sureties),  of  the  second  part,  and  Wi/- 
eveniofthe  *  ^wi^i  Leatham,  Edward  Tew  and  William  Henry  Lea- 
ba^nkraptoy.  and  '*^^  0^^  creditors,  who  were  bankers),  of  the  third 
the  amo*unt*  °'  P*^^^»  ^^  bankrupts  and  the  sureties  jointly  and  sevc- 
due  exceeding    ^j^jiy  covenanted  to  pay  on  demand  to  the  bankers  all 

at  that  time  ^  ^  ^ 

the  fixed  gy^h  sum  and  sums  of  money  as  on  a  balance  of  account 

limit,  any  divi- 
dends received    might  at  any  time  or  times  be  owing  to  the  bankers,  with 

under  the  bank- 

Tuptcy  should     commission  and  usual  charges,  not  exceeding  in  the 

be  applied  ex-         t    i     in  aaa7 
clusively  in  pay-  Wholo  10,000/. 

excess,  without  The  deed  contained  a  proviso,  that  if  the  bankrupts,  or 
betnV^tiUed  to  ^"7  ^^  them,  their  or  any  of  their  executors  or  adminis- 
dm<Sds^unti?  tf^^to^'s,  either  alone  or  jointly  with  any  person  or  per- 
suclTexcess  was  ®®"^  ^^^  might  at  any  time  or  times  thereafter  be  or 
paid.   Some  of  become  partner  or  partners  with  them  or  any  of  them, 

the  sureties  take  r  r  j  ^ 

from  one  of  the  ghould    become  bankrupts  or  insolvents,  or  make  t 

principal  debtors 

a  counter-         composition   with   or  execute  an  assignment    for  the 

security  and  in- 
demnity in  re-    benefit  of  creditors,  and  if  at  the  time  of  such  bank- 
liability  under    ruptcy  or  insolvency,  or  of  making  or  executing  such 

the  covenant, 

but  without  the  bankers  hsving  notice  of  the  transaction.  The  merchants  become  beekrapit, 
being  indebted  to  the  merchants  beyond  the  limit  fixed  by  the  deed,  sod  the  bankeis  tcccsfe 
dividends  on  the  whole  debt,  and  recover  the  amount  secured  by  the  deed  from  the  snietiei, 
two  of  whom  sre  reimbursed  by  means  of  their  counter-security  out  of  the  separate  estate  of 
one  of  the  bankropts.  ii«U,  that  the  bankers  were  entitled  to  retain  the  whole  amovat  ss 
received  by  them. 
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composition  or  assignment  as  aforesaid,  there  should  be        1844. 
due  and  owing  to  the  bankers  or  any  of  them,  either       ET^Iirte 
alone  or  jointly  with  any  person  or  persons  who  might        ^^f^ 
be  or  become  partner  or  partners  with  them  or  any  of 
them  in  the  banking  business,  or  to  other  the  person  or 
persons  for  the  time  being  constituting  the  firm  of  the 
banking  house,  or  to  their  or  his  executors,  adminis- 
trators or  assigns  respectively,  or  any  of  them,  upon  the 
balance  of  any  such  banking  account  as  aforesaid,  more 
than  the  sum  of  10,000/.,  then  and  in  such  case  all  such 
dividends,  composition  or  compositions,  or  other  pay- 
ments or  sums  of  money  as  the  bankers  either  alone  or 
jointly  as  aforesaid,  or  other  the  person  or  persons  for 
the  time  being  constituting  the  said  last-mentioned  firm, 
their,  his  or  their  executors,  administrators  or  assigns, 
or  any  of  them,  or  the  said  J.  T,  Nayhr^  J.  Naylor, 
R.  Ihmn  and.  T.  Taylor ^  or  any  of  them,  their  or  any  of 
their  heirs,  executors  or  administrators,  or  any  of  them, 
should  receive  or  become  entitled  to  under  or  upon  any 
such  bankruptcy,  insolvency,  composition  or  assignment 
as  aforesaid,  in  respect  of  the  whole  or  any  part  of  the 
balance  of  the  said  account,  should  be  applied  in  the 
first  place  in  or  towards  satisfaction  of  so  much  of  such 
balance  as  should  exceed  in  amount  the  sum  of  10,000/., 
9?ithout  J.  T.  Nayhr^  J.  Naylor^  R.  Dunn  and  T. 
Taylor,  or  any  of  them,  their  or  any  of  their  heirs,  ex- 
ecutors or  administrators  being  entitled  to  or  to  the 
benefit  of  such  dividends,  composition,  or  other  payment 
or  sums  of  money,  or  any  part  thereof  respectively,  until 
the  whole  of  such  excess  of  the  said  banking  account 
should  be  fully  discharged. 

The  fiat  issued  on  December  7th  1842,  and,  under 
it,  the  bankers  proved  debts  amounting  together  to 
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1844.        17,568/.  \3s.  2d.,  excepting  on  the  occasion  of  such  proofs 
Ek  parte       ^^^  indenture  of  the  13tb  day  of  December  1839,  as  put 
tDd  otben.     ^^  ^^®  securities  in  their  hands  for  the  debts  proved. 

On  the  29th  of  March  1843,  a  dividend  of  2t.  &i  in 
the  pound  was  paid  on  the  amount  so  proved. 

It  appeared  that  one  of  the  sureties,  T.  Taylor,  had 
procured  from  one  of  the  bankrupts  a  deposit  of  the  titk 
deeds  of  a  freehold  estate,  the  separate  property  of  that 
bankrupt,  by  way  of  counter  security  and  indeomity  in 
respect  of  the  surety's  covenant  in  the  indenture  of  the 
ISth  day  of  December  1839.  T.  Taylor  afierwaitb 
sold  this  estate  for  38252.,  and  paid  the  proceeds  to  the 
bankers  in  part  discharge  of  bis  liabilities  under  the 
indenture. 

J.  T.  Nay  lor  and  J.  Naylor  had  also  procured 
similarly,  by  way  of  counter-security  and  indemnity,  an 
assignment  of  a  share  which  the  same  bankrupt  bad  in 
the  partnership  stock  and  effects  of  •/.  Naylor  &  Ca 
and  Naylor  and  Lee,  and  the  proceeds  of  this  share, 
amounting  to  6000/.,  were  paid  over  to  the  bankers  in  dis- 
charge of  J,  T.  Naylor  and  J»  Naylor* $  liabilities  under 
the  indenture. 

On  the  12th  January  1843,  a  fiat  issued  against  IL 
Dtcnn,  and  on  the  28th  May  1844,  his  assignees  paid  to 
the  bankers  364/.  5s.,  in  frill  discharge  of  the  liabilities 
of  22.  Dunn  under  the  indenture. 

The  petition  prayed  that  the  proofs  by  E.  Tew  and  IT. 
H.  Leatham,  amounting  altogether  to  17,568/.  ISa.  U^ 
might  be  reduced  to  7568/.  ISs.  2d.,  and  that  R  Te» 
and  W.  H.  Leatham  might  be  ordered  to  refund  and 
repay  to  the  petitioners  the  said  two  dividends  of  &•  S£ 
in  the  pound  and  Is.  in  the  pound  on  the  sum  of 
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lOyOOO/.  part  thereof,  making  together  the  capital  sum  of       1844. 
1625/.,  together  with  interest  thereon ;  and  that  the  sum       ^^  ^^ 
of  16251.  and  interest  might  be  paid  to  the  petitioner        ^^r* 
H,  P.  Hope,  as  such  official  assignee  as  aforesaid,  to  be 
applied  by  him  as  part  of  the  bankrupts'  estate,  and  that 
the  proof  might  stand  at  the  sum  of  7568/.  ISs.  2d.  only. 
It  did  not  appear  that  the  bankers  had  any  notice 
before  the  bankruptcy  of  the  counter-securites  and  in- 
demnites  which  had  been  taken  by  the  sureties. 

Mr.  Rnssell  and  Mr.  Steere  in  support  of  the  petition. 
The  case  would  be  quite  free  from  question,  were  it  not 
for  the  proviso  in  the  deed  that  the  dividends  received 
upon  the  whole  debt  should  be  applied  in  payment  of 
part  of  it;  now  such  a  provision  is  a  fraud  upon  the 
bankrupt  law  and  cannot  be  permitted  to  prevail.     [The 
Chief  Judge.    The  sureties  who  paid  a  portion  of  the 
debt  would  or  might  have  been  entitled  to  the  dividends 
on  that  portion,  if  there  had  been  no  such  proviso;  by  the 
proviso  they  in  effect  sell  their  right  in  these  dividends  to 
the  creditor.    Is  not  the  question  whether  those  who  sold 
these  dividends  had  a  right  to  sell  them  ?]     It  is  an  at- 
tempt to  defeat  the  administration  of  assets  according  to 
the  bankrupt  law.    Besides,  in  this  case,  by  means  of  the 
counter-security  and  indemnity,  the  bankrupts'  estate  as 
to  the  greater  part  of  the  debt  pays  twice  over :  once  in 
full,  and  then  in  the  shape  of  a  dividend.     They  cited 
JEx  parte  Holmes  {a)  and  Wilson  v.  Greenwood  (5),  and 
stated  that  the  assignees  had  not  presented  the  petition 
without  advice  entitled  to   the  highest  consideration. 
[The  Chief  Judge.  As  you  say  you  have  an  opinion  in 
your  favour,  I  will  take  further  time  to  consider  the 

(a)  Moot  &  Cb.  301.  (6)  1  Swanit.  471. 
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^^^^'        question^  and  if  I  find  any  difficulty  will  call  on  the 
£z  pane      Other  side.] 

Hope 
tQd  othen* 

July  22.  On  this  day  His  Honour  pronounced  the  foUowing 

judgment,  without  calling  for  any  argument  on  behalf  rf 
the  respondents.  This  may  be  described  as  a  case  of  a 
creditor,  debtor,  and  surety,  in  which  it  was  part  of  the 
bargain  between  the  creditor  and  the  surety,  with  the 
privity  and  concurrence  of  the  debtor,  that  if  the  debtor 
should  become  thereafter  bankrupt  and  be  then  indebted 
to  the  creditor  in  a  sum  beyond  the  amount  (a  limital 
and  defined  amount),  for  which  the  surety  agreed  to  be 
responsible,  the  dividends  upon  the  entire  proof  of  the 
creditor  under  the  bankruptcy  should  belong  to  the 
creditor,  without  any  right  on  the  part  of  the  suretf, 
though  fully  discharging  his  obligation,  to  claim  to  stand 
in  the  creditor's  place  as  to  any  part  of  those  dividends, 
that  is,  the  surety  agreed  to  relinquish  in  the  creditors 
favour  all  benefit  from  the  principles  recognized,  and 
as  I  conceive  properly  recognized,  by  Lord  Cottenltm 
in  the  case  of  Bx  parte  Holmes.  The  debtor  more  thin 
two  years  afterwards  became  bankrupt,  and  being  in- 
debted to  the  creditor  in  an  amount  exceeding  that  far 
which  the  surety  was  responsible,  the  whole  was  proved 
under  the  fiat  by  the  creditor,  who  at  a  later  period 
received  from  the  surety  full  payment  of  that  portion  d 
the  debt  for  which  the  surety  was  responsible. 

The  surety  however,  having  taken  a  mortgage  for  his 
indemnity  from  the  debtor,  obtained  also,  after  the  bank- 
ruptcy, by  means  of  that  mortgage,  payment  in  efet 
from  the  bankrupt's  estate  in  full.  In  this  state  of  things 
the  assignees  under  the  fiat  now  claim  against  the  cr^ 
ditor  who  has  not  received  20s.  in  the  pound  on  hii 
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whole  debt^  the  dividends  on  that  part  of  his  proof  1844. 
which  repreneots  the  amount  paid  by  the  surety.  How  ^^  p^^^ 
the  case  would  have  stood  if  the  special  agreement  be-  taa  others. 
tween  the  creditor  and  the  surety  that  I  have  mentioned 
had  not  existed^  or  if  the  mortgage  had  been  shown  to 
be^  as  it  has  not  been  shown  or  alleged  to  have  been,  part 
of  the  same  transaction  as  the  engagement  of  suretyship » 
or  previous  to  it  or  contemporaneous  with  it^  or  if  the 
creditor  who  denies  that  he  had  and  is  not  proved  to 
have  had  notice  before  the  bankruptcy  of  the  mortgage^ 
had  had  notice  of  it  before  the  bankruptcy,  it  is  unneces- 
sary for  me  to  say  and  I  give  no  opinion.  But  circum- 
stanced  as  the  case  actually  is,  I  think  the  claim  of  the 
assignees  not  tenable.  That  the  bankrupt  was  privy  to 
the  special  agreement,  that  he  was  a  party  to  the  instru- 
ment in  which  among  other  things  it  was  contained, 
makes  the  assignees'  case  neither  better  nor  worse,  nor 
do  I  see  the  applicalnlity  of  the  authority  of  Wilson  v. 
Greenwood. 

The  agreement  would  I  conceive  have  been  clearly 
effectual  and  binding  between  the  creditor  and  surety,  if 
the  surety  had  not  by  means  of  his  mortgage  or  other- 
wise received  payment  from  the  assignees  or  from  the 
bankrupt's  estate,  and  if  so,  I  do  not  see  why  their  re- 
demption of  the  mortgage,  or  the  payment  of  the  surety  in 
any  other  way  out  of  the  bankrupt's  estate,  should  vary 
the  rights  of  the  creditor ;  I  think  that  they  must  take 
the  surety's  rights,  if  they  take  them  at  all,  as  he  had 
them  himself;  that  they  cannot  make  any  claim  against 
the  creditor's  dividends  which  the  surety  could  not  have 
made ;  that  he  could  not  have  made  this  claim,  and  that 
their  petition  must  be  dismissed. 

I  may  observe  that  I  have  not  stated  the  facts  speci- 
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184'4.  fically  as  they  appear,  nor  indeed  do  all  the  fiicts  cleailj 
£z  parte  appear-  But  I  have  meant  to  slate,  and  I  believe  that  I 
and^othe  ^^^^  Stated,  the  case  in  a  manner  as  favourable  as  pot- 
sible  to  the  petitioners.  The  debtor  was  in  truth  a  firm 
of  several  persons  in  partnership  together,  and  the  mort^ 
gaged  estate  seems  to  have  been  the  separate  property  of 
one  of  the  firm,  a  circumstance  which  appears  to  me  to 
make  no  difference  at  least  in  favour  of  the  petitioners; 
I  suppose  that  if  it  had  been  made  originally  to  tbe 
respondents,  it  would  not  have  affected  their  right  of 
proof  against  the  firm. 


Ex  parte  Flintoff. — In  the  matter  of  Thomas 

LincdnU  Inn,  RoDHAM. 

July  n. 

Members  of  a     IHIS  was  an  appeal  from  the  rejection  by  the  Com- 
execailfa  joiDt    missioner  of  proofs  tendered  by  the  petitioner  as  public 
bSncTto  a1       officer  of  the  North  of  England  Joint  Stock  Bankii« 
fim^Sndhiowd  Company,  under  the  following  circumstances, 
to  be  void,  if  i„  juQg  1840,  the  bankrupt  was  a  member  and  i 

tbe  Drewen  paid  *^ 

the  balance  dae  director  of  a  company,  carrying  on  the  trade  of  brcwcn 

at  any  Ume  to  r     jf  j     q 

tbe  baDkera       at  Tynemouth,  in  Northumberland,  under  the  style  of 

wbeD  thereoDto  . 

requested,  such  The  Low  Lights  Joint  Stock  Brewery  Company,  of 

iec|uest  to  be  io 

wntiug  and  to    whom  the  banking  company  were  the  bankers. 

bank.   Oo  In  June  1843,  the  directors  and  some  of  the  other 

the  bankruptcy 

of  one  of  the  obligors,  held  that  a  request  must  have  been  made  before  the  bankniftey^ 

entitle  the  bankers  to  prove. 

But,  it  appearing  that  part  of  tbe  amount  was  due  on  bills  of  exchange,  which  hid  biM 
dishonoured,  and  which  the  bankers  had  io  writing,  required  the  brewers  to  paj,  witk^ 
however  referring  to  the  bond,  ft«M,  that  this  was  a  sufficient  request. 

The  bills  were  drawn  or  accepted  by  the  bankrupt  and  two  other  directon  of  the  ^^ 
firm,  describing  themselves  as  such  directors,  but  not  otherwise  purporting  to  bind  the  »>■ 
H«M,  that  this  created  no  separate  liability  of  the  bankrupt,  entitling  the  bankers  te  pi«**  ^ 
the  bills  alone. 
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partners  of  the  brewery  company  executed  a  bond  for  1844. 
10,0001.  to  the  public  officers  of  the  banking  company,  in  ^^  ,^ 
the  following  form :  "  Know  all  men  by  these  presents,  F"ntopf. 
that  we  (here  followed  the  directors  names),  directors  of 
the  Low  Lights  Joint  Stock  Brewery  Company  estab- 
lished in  North  Shields,  are  held  and  firmly  bound  as 
such  directors  of  the  said  brewery  company  to  George 
BurdiSf  of  Newcastle-upon-Tyne  aforesaid,  banker,  and 
David  Flintoff  of  the  same  place,  banker,  registered 
public  officers  of  the  North  of  England  Joint  Stock 
Banking  Company,  in  the  penal  sum,  &c.  for  which 
payment  to  be  truly  made,  we  bind  ourselves  as  such 
directors  as  aforesaid,  and  our  heirs,  executors  and  ad* 
ministrators  by  these  presents,  and  that  we  (the  names 
of  other  partners)  are  held  and  firmly  bound  to  the  said 
George  Bwrdis  and  David  Flintoff,  as  such  registered 
public  officers  of  the  said  North  of  England  Joint  Stock 
Banking  Company,  in  the  penal  sum  of  10,000/.  of 
lawful  money  of  Great  Britain,  to  be  paid  to  the  said 
George  Burdis  and  David  Flintoff,  or  their  certain 
attorney,  executors,  administrators  or  assigns,  for  which 
payment  to  be  well  and  truly  made  we  and  any  two  or 
more  of  us  bind  ourselves,  and  each  and  every  of  us 
binds  himself,  our  and  each  and  every  or  any  of  our 
heirs,  executors  and  administrators  firmly  by  these  pre- 
sents." 

The  condition  of  the  bond  was  as  follows :  ''  Whereas 
the  said  (here  followed  the  partners*  names)  are  partners 
or  members  of  and  in  the  said  Low  Lights  Joint  Stock 
Brewery  Company,  and  the  said  company  has  had 
various  cash  dealings  and  tranactions  with  the  said  joint 
stock  banking  company,  and  in  order  to  induce  the  said 
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1 844.  company  to  continue  such  dealings,  the  laid  oUigoni 
Ex  iMtrte  ^°^  ^^y  ^^^  ^^  T^ove  of  them,  and  each  and  efery  of 
Flimtoft.  thenij  have  proposed  and  agreed  to  enter  into  the  sboit 
written  bond  or  obligationi  to  secure  to  the  said  bankiBg 
company  as  well  such  sum  or  sums  as  is  or  are  now  and 
shall  for  the  time  being,  and  at  any  time  or  times  Iwrs- 
after^  be  due  from  the  said  brewery  companyi  on  the 
balance  of  their  account  with  the  banking  company,  sod 
also  such  sum  or  sums  of  money  as  the  said  breweiy 
company  shall  for  the  time  being,  or  at  any  time  cat  tioNi 
hereafter,  be  indebted  in  or  liable  to  pay  such  bsnldqg 
company  upon  or  in  respect  of  any  bill  of  exchange^ 
promissory  note  or  other  instrument,**  Sic  It  then  pro- 
ceeded to  provide  that  the  bond  should  be  void  if  the 
directors,  as  such  directors  of  the  said  Low  Lights  Jaint 
Stock  Brewery  Company,  or  (the  other  partners  parties 
to  the  bond),  or  any  one,  two  or  more  of  them,  their  or 
any  one,  two  or  more  of  their  heirs,  executors  and  sdni* 
nistrators,  should,  when  thereunto  requested  by  the 
public  officers  or  trustees  or  directors  or  manager  or 
agent  at  North  Shields  for  the  time  being  of  the  banking 
company,  or  any  one  or  more  of  them,  such  request  to 
be  made  in  writing,  and  sent  by  post  to  North  Shieldii 
or  to  the  said  Low  Lights  Joint  Stock  Brewery  Cob* 
pany's  usual  or  last  place  of  business  near  Newcatdef 
well  and  truly  pay  or  cause  to  be  paid  as  well  such  warn 
and  sums  of  money  as  should  for  the  time  being  be  doe 
from  the  said  Low  Lights  Joint  Stock  Brewery  Company, 
either  alone  or  in  conjunction  with  any  other  perMm  or 
persons,  on  the  balance  of  their  account  with  the  mhI 
banking  company,  of  whatever  person  or  persons  the 
same  may  for  the  time  being  be  constituted,  as  also  such 
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film  and  sums  of  money  as  the  said  Low  Lights  Joint  .1844. 
Stock  Brewery  Company  alone,  or  in  conjunction  with  ^  p^^ 
any  other  person  or  persons,  should  for  the  time  being  ?wNTo?f, 
be  indebted  or  liable  to  pay  such  banking  company  upon 
or  in  respect  of  any  bill  of  exchange,  promissory  note, 
or  other  instrument,  from  or  for  whomsoever  the  same 
may  have  been  received  or  taken  by  such  banking  com- 
pany, and  whether  the  same  should  be  actually  due  or 
not,  together  with  interest  for  all  such  sums  of  money 
from  the  time  or  respective  times  of  the  same  being  due 
and  payable  to  the  banking  company,  and  all  reasonable 
or  accustomed  commission  and  other  legal  charges,  and 
from  time  to  time  and  at  all  times  thereafter  well  and 
truly  indemnify  and  save  harmless  the  banking  company, 
and  the  members  thereof,  of,  from,  and  against  all  man- 
ner of  actions,  suits,  losses,  costs,  charges,  damages, 
expenses  and  demands  whatsoever  which  might  happen 
or  be  occasioned  by  reason  or  on  account  of  the  said 
company  accepting,  paying  or  satisfying  all  or  any  such 
bill  or  bills  of  exchange,  drafts,  notes,  securities  or  en- 
gagements, or  lending,  paying  or  advancing,  or  becoming 
in  any  manner  liable  to  lend,  pay  or  advance,  any  sum 
or  sums  of  money  to,  for,  or  on  credit  of  the  said  Low 
Lights  Joint  Stock  Brewery  Company,  or  otherwise  on 
the  account  or  for  the  use  and  benefit  of  the  said  com* 
pany. 

The  directors  of  the  brewery  company  also  delivered 
to  the  banking  company  certain  bills  of  exchange  for 
various  sums,  amounting  together  to  5000/.,  drawn  by 
John  Rackeitetj  one  of  the  directors  of  the  latter  com- 
pany, npon  the  brewery  company,  and  accepted  by  thre« 
of  the  directors  of  that  company.    Some  of  these  inlls  on 
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1844.       their  becoming  due  were  renewed,  and  the  renewed  bills 
^^^"^^      were  in  the  following  form  :— 

♦*  Four  months  after  date  pay  to  my  order  600/.,  for 

value  received. 

''  John  RochesUr. 

"  To  the  Low  Lights  Brewery 
Company,  North  Shields/* 

And  the  acceptance  was  as  follows : — 

'^  At  London  and  Westminster  Bank, 

London. 
•*  T.  S.  Dobinsan,     \ 
Thos.  Rodham,       J    Directors  of  Low  Lights 

Jo,.  WiUon,  S         ^''^"'y  Company/' 

The  fiat  issued  on  the  19th  January  1844,  wheo  the 
banking  company  were  holders  of  these  bills.  After  the 
12th  June  184*3,  and  before  the  issuing  of  the  fiat,  some 
of  these  bills  were  dishonoured,  and  notice  of  the  i£s- 
honour  of  each  bill  was  sent  by  the  banking  company 
to  the  brewery  company,  accompanied  by  a  demand  in 
writing  of  payment  of  the  amount  of  each  bill  in  the 
following  form : — 

*^  We  hereby  give  you  notice,  that  (describing  the  UU) 
has  been  presented  for  payment  and  refused,  and  we  re- 
quire your  payment  of  the  same,  with  charges,  amountiDg 
to  £ ." 

Each  of  these  notices  was  signed  by  the  agent  at  North 
Shields  of  the  banking  company,  and  addressed  to  the 
brewery  company,  and  sent  by  post  to  their  usual  place 
of  business  at  North  Shields. 

At  the  time  of  the  bankruptcy  there  was  due  firom  the 
brewery  company  to  the  banking  company,  including 
their  liability  on  bills  which  had  been  dishonoured, 
6691f. :  Ids.  Zd. 
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On  the  11th  March^  the  brewery  company  was  dis^*       1844 

Juc  parte 

The  petitioner  had  claimed  to  prove  against  the  estate  FLiNTotr. 
of  the  bankrupt  for  the  above-mentioned  sum  of  5691/. 
IBs.  Sd.  under  the  bond  of  the  12th  June  1843,  and  also 
as  a  separate  and  distinct  claim,  in  case  the  first  should 
be  rejected,  for  the  same  amount,  upon  the  bills  of  ex- 
change, on  which  he  contended  that  the  bankrupt  was 
individually  liable.  The  Commissioner  had  rejected  both 
claims ;  the  first  on  the  ground  that  no  request  had  been 
made,  pursuant  to  the  condition  of  the  bond,  before  the 
date  of  the  fiat;  and  the  second  on  the  ground  that 
TAomcu  Starer  Dohinson  and  others,  who  concurred 
with  the  bankrupt  in  signing  the  bills,  were  solvent,  and 
that  proof  could  not  be  made  thereon  against  the  bank* 
rupt's  separate  estate. 

Mr.  Swanston  and  Mr.  Prior  in  support  of  the  pe** 
tition  of  appeal.  In  the  firsl  place,  no  demand  is  neces- 
sary to  give  a  right  of  proof  upon  the  bond.  The  case 
that  will  be  relied  upon  on  the  other  side  is  JEx  parU 
Fairlie{a),  but  that  case  is  distinguishable  from  the 
present,  for  there  it  was  expressly  provided,  that  any 
debt  existing  previous  to  the  demand  should  be  and 
remain  a  debt,  in  like  manner  as  if  no  covenant  had 
been  entered  into  for  payment  thereof,  the  covenant 
being  intended  only  as  an  additional  or  collateral  secu- 
rity. And  the  Lord  Chancellor  founds  his  judgment  on 
this  clause,  saying,  ^'  It  seems  to  be  admitted,  that  if  no 
alteration  had  been  made  by  the  covenant,  or  if  it  had 
been  a  joint  and  several  covenant, '  that  they  should  or 
would  on  demand  well  and  truly  pay,  or  cause  to  be 

(d)  Mont  17; 
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1844.  paidi  any  debt  that  might  be  due  to  th6  firm;*  under 
Ex  pftrte  ^^^^  circumstances  an  actual  demand  would  not  be  ne- 
FuMTorr*  (pessary.  But  it  is  contendedi  that  in  contequence  of 
the  separate  liability  which  was  created  by  this  covenant^ 
an  actual  demand  would  be  necessary  before  an  sctioii 
could  be  brought  under  the  covenant.  This  must  de- 
pend upon  the  meaning  of  the  parties,  which  cin  be 
correctly  ascertained  only  by  reference  to  the  whole  of 
the  covenant.  It  proceeds  in  this  way,  '  but  any  debt 
existing  previous  to  such  demand  shall  be  and  remsiii 
a  debt}  in  like  manner  as  if  no  covenant  had  been  entered 
into  for  payment  thereofi  such  covenant  being  intended 
only  as  an  additional  or  collateral  security.'  The  ex* 
pressioni '  any  debt  existing  previous  to  such  demaodi^ 
would  seem  of  itself  to  import  an  actual  demandi  bat  it 
does  not  stop  there,  the  words  are — any  debt  exittiog 
previous  to  such  demand,  shall  be  and  remain  a  debt, 
in  like  manner  as  if  no  covenant  had  been  entered  into 
for  payment  thereof.'  From  this  it  appears  that  an 
alteration  was  to  be  effected  in  the  situation  and  liabilitj 
of  the  parties  by  the  demand,  which  must  of  ooune 
therefore  mean  an  actual  demand.  I  am  of  opiniott 
then,  that  the  debt  continued  a  joint  debt,  in  its  origioil 
form,  until  an  actual  demand  was  made,  and  then  upon 
that  actual  demand  being  made,  it  became  a  debt  under 
the  covenant*"  Now  there  is  no  such  proviso  in  tUs 
case,  and  therefore  the  authority  of  JEx  parte  Fabric 
is  not  applicable.  But  moreover,  as  to  a  considerable 
part  of  the  amount  there  was  a  demand  within  the  mean- 
ing of  the  bond,  for  the  demand  accompanying  the 
notice  of  the  dishonour  of  the  bills  must  be  consideftd 
sufficient  for  this  purpose. 
If  however  it  should  be  held  that  as  to  any  part  of 


Flxntoff. 
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the  amount^  proof  cannot  be  made  upon  the  bond,  then  lS4i4f. 
we  sttlMDit  that  the  Commissioner  is  wrong  in  deciding  ^^  p^^^ 
that  the  bills  of  exchange  constitute  joint  debts^  which 
cannot  be  proTed  against  the  bankrupt  until  the  solvent 
partners  have  been  resorted  to.  The  acceptances  do  not 
purpiMrt  to  be  made  on  behalf  of  the  firm.  There  are 
merely  the  signatures  of  three  persons,  who  describe 
themselves  as  directors  of  the  company*  These  three 
persons  do  not  constitute  in  themselves  a  partnership ; 
aad  if  only  the  bankrupt  had  signed,  can  it  be  doubted 
that  he  would  have  been  separately  liable  ?  and  if  so, 
how  can  his  liability  be  altered  by  the  addition  of  two 
other  names,  when  the  three  do  not  constitute  a  firm,  and 
where  the  acceptance  does  not  express  any  intention  to 
be  jointly  liable?  Besides,  the  firm  is  wrongly  de- 
■cribed  in  the  acceptance  as  '*  The  Low  Lights  Brewery 
Company/'  instead  of  the  ''Joint  Stock  Low  Lights 
Brewery  Company  ;'*  and  when  individual  partners  mean 
to  Und  the  firm  they  must  correctly  describe  it,  Kirk  v. 
SharUm  (a). 

The  Cmxr  Juxmik. — It  is  impossible  to  suggest  any 
distinction  between  this  case  and  Ex  parte  Fairlie^ 
except  as  to  the  clause  which  has  been  referred  to. 
That  clause  does  not  appear  to  me  to  make  any  substan- 

• 

tial  difference,  and  I  think  I  should  be  differing  from  Ex 
parU  FairUe  if  I  were  to  hold  that  a  demand  or  request 
was  mmecessary  in  this  case.  With  regard  to  the  bills 
of  exchange,  only  one  authority  has  been  cited  in  support 
of  the  peliti<ni,  and  it  does  not  appear  to  me  to  apply  to 
this  case.  Being  left  to  decide  the  question  on  principle, 
I  nnst  say  that,  according  to  my  judgment,  neither  of 
diese  bills  exhibits  a  separate  liability  on  the  part  of  the 

(a)  9  M.  &  W.  284. 
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1844.  bankrupt.  If  any  authority  the  other  way  had  been  ad- 
£z  parte  ^uced  I  might  have  yielded  to  it ;  but  there  being  none, 
Flintofp.      1 1^^^  ypQ„  ipy  ^^u  opinion,  which  is  dear  as  to  these 

bills  creating  no  separate  liability  on  the  part  of  the 
bankrupt.  The  only  remaining  point  is  as  to  the  sot 
ficiency  of  the  notice.  It  is  on  this  part  of  the  case  atone 
that  I  need  trouble  the  counsel  for  the  respondenu. 

Mr.  Anderdan  and  Mr*  JBcUes  for  the  respondents. 
The  notice  does  not  refer  to,  or  purport  to  be  given  in 
pursuance  of,  the  bond,  and  cannot  be  held  to  be  a  cooh 
pliance  with  the  provision. 

Vicb-Chancellor  Knight  Bruce,  C.  J. — In  the 
argument  for  the  respondents  it  is  conceded  that  this  ii 
the  several  bond  of  the  bankrupt,  obliging  him  to  mske 
the  stipulated  payment  upon  the  request  of  the  public 
officers  or  trustees,  or  the  directors  or  managers,  or  agent 
At  North  Shields,  of  the  banking  company,  or  one  or 
more  of  them,  such  request  being  made  in  writing  and 
sent  by  post  to  North  Shields,  or  to  the  brewery  com- 
pany's usual  or  last  place  of  business  near  Newcastle* 
The  single  question  is,  whether  as  to  any  debt  to  which 
this  obligation  applies  there  was  such  notice  as  was 
required.  Now  there  were  bills  of  exchange  given  for 
various  parts  of  the  debt  due  from  the  brewery  company 
to  the  banking  company:— bills  at  all  events  drawn  or 
accepted  by  directors  of  the  brewery  company,  and  as 
such  directors — for  it  is  plain  they  were,  and  meant  to 
act  as,  directors  of  this  company.  One  of  these  bills 
became  due  after  the  execution  of  the  bond,  and  was 
dishonoured;  and  then  notice  in  writing  was  sent  on 
behalf  of  the  bank  to  the  usual  place  of  business  of  the 
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brewery  company  near  Newcastle  in  these  terms,  i.  e.  (His        1 844. 
Honour  read  it).    My  opinion  is,  that  in  each  instance      Exptrta 
in  which  a  bill  became  due,  of  the  character  that  I  have      F"""^"' 
mentioned,  and  a  notice  of  this  kind  was  sent^  although 
It  may  not  refer  to  the  bond,  and  although  upon  the  bond 
or  the  bill  the  company  may  not  be  directly  liable,  such 
a  notice  is  a  request  in  writing,  according  to  the  just 
and  reasonable  interpretation  of  the  provision. 

The  Order  was  as  follows : — 

Declare  that  a  notice  in  writing,  from  the  North  of 
England  Joint  Stock  Banking  Company,  or  any 
clerk  or  agent  of  that  company,  as  such  clerk  or 
agent,  in  the  following  form :  that  is  to  say,  '*  We 
hereby  give  you  notice  that  (describing  the  par- 
ticular bill  of  exchange)  has  been  presented  for 
payment  and  refused,  and  we  require  your  pay- 
ment of  the  same,  with  charges,  amounting  to 
£ ^,''  or  to  that  effect,  applicable  to  any  over- 
due bill  of  exchange  drawn  or  accepted  by  any 
three  directors  of  the  Low  Lights  Joint  Stock 
Brewery  Company,  for  a  debt  due  from  the  said 
brewery  company  to  the  North  of  England  Joint 
Stock  Banking  Company,  whether  such  brewery 
company  was  or  was  not  directly  liable  upon  such 
bill  of  exchange,  was  a  suflBcient  request  in 
writing  to  pay  the  amount  of  debt  secured  by 
such  bill  of  exchange,  within  the  meaning  of  the 
bond  in  the  said,  petition  mentioned^  provided 
that  such  notice  was  before  the  bankruptcy  de- 
livered at  or  sent  by  the  post  to  the  last  or  usual 
place  of  business  of  the  said  brewery  company  at 
North  Shields  or  near   Newcastle-upon-TynOi 
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1844. 


Exptrte 
FuNTorr. 


and  refer  it  to  the  CommiMioner  adiiig  ii 
tion  of  the  fiat  to  consider  the  nature  of  the 
to  prove  on  the  part  of  the  said  petittoiier  in  dM 
aaid  petition  mentionedi  having  r^ard  lo  thi 
above  declaration.  Reserve  the  considentioa  d 
the  costs  of  both  parties.    Libei^  to  apply* 


lAneoln't  Inn, 
July  30, 
before  Sir 

George  Rote* 

R*  M;  who 
carriM  on  biut- 
neM  in  part- 
nenhip  with 
J.  C,  /.  P. 
and  r.  S.,  ai 
bankeri,  rigna 
one  of  the  notea 
of  the  hank  in 
thia  fonn :  *'  I 

Soroiaetopav, 
c.  For  J.  C., 

and  T.  5. 
R.M,"    On 
thefinn  be- 
coming bank* 
mptBtheld,  that 
the  holder  of  the 
note  might  prove 
against  JR.  M,'t 
separate  estate. 
On  a  petition 
to  ezpnnge  a 
proof  upon  a 
negociable  in- 
strument, the 
respondent  is 
not  bound  to 
produce  the  in- 
strument, unless 
the  petitioners 
have  given  him 
notice  to  do  so, 
and  the  Court 
will  not,  in  its 
absence,  attend 
to  a  suj^gestion 
that  it  IS  not 
stamped,  if  ihaC 
point  is  not 
raised  by  the 
petition. 


Ex  parte  Christie. — In  the  matter  ot  Clabo  aid 

« 

others. 

This  was  a  petition  to  expunge  a  proof  which  had 
been  made  by  the  respondent  against  the  separate  estate 
of  Richard  Mitchell,  one  of  the  bankruptSi  who  were 
bankers^  upon  a  note  of  the  bank. 
The  following  was  the  form  of  the  note : 

Leicester  and  Lincolnshire  Bank.  £5   0  0 

I  promise  to  pay  the  bearer  on  demand  five  pounds 

herci  or  at  Messrs.    Williams^   JDeacon,   Labouehmt 

Thornton  &  Co.,  bankers,  London,  value  received. 
For  John  Clarke,  Richard  MitcheU,  Joseph  Pkit^ 

and  Thomas  Smith*    Richard  Mitchell, 

The  note  had  been  at  first  proved  against  die  joint 
estate,  but  the  respondent  had  obtained  an  order  to  widi* 
draw  it  and  to  tender  such  proo6  as  be  might  be  advised 
against  the  s^mrmte  estate,  without  prqudice  to  tiie 
question  whether  he  had  or  bad  not  a  right  to  proic 
against  the  separate  estate. 

Mr.  Swmstm  and  Mr.  Chapman  in  support  of  the 
petition.  There  can  be  ao  doubt  that  tiie  aoles  were 
intended  to  bind  the  firm.  They  are  signed  by  one 
individual  member  of  the  firm  for  the  firm,  and  on  that 
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account  the  terms  of  the  promise  are  in  the  singular        1844. 

number,  but  there  can  be  no  doubt  that  the  firm  were       £.  ^^ 

bound ;  that  the  notes  were  issued  as  the  notes  of  the     ^■■i*'"* 

firm  and  taken  as  the  notes  of  the  firm.    And  if  that  be 

S0|  it  seems  equally  clear  that  the  notes  could  not  bind 

any  partner  separately.    There  is  no  ground  for  sup* 

posing  an  intention  that  the  partner  who  happened  to 

sign  any  note  should  be  more  bound  than  any  other 

partner,  and  no  such  proposition  would  have  ever  been 

stated  but  for  the  decision  in  HaU  v.  Smith  (a),  on  which 

the  respondents  rely.    That  was  an  action  of  assumpsit 

on  note  of  a  form  similar  to  that  now  before  the  Court  | 

the  action  was  brought  against  the  party  alone,  who 

signed  the  note  for  himself  and  two  others,  and  he 

pleaded  in  abatement,  and  the  plea  was  held  bad.    Now 

the  Court  there  did  not  question  that  the  firm  were 

bound,  for  that  point  had  been  already  decided  in  the 

affirmatiTe  by  Lard  Oalway  ▼»  Matthew  (b).    But  the 

firm  being  bound,  it  certainly  seems  diflScult  to  hold  that 

any  partner  was  separately  bound,  for  that  would  be  to 

construe  the  note  as  containing  two  promises,  which 

there  is  no  pretence  for  doing ;  it  would  be  introducing 

in  fiu;t  the  words  '^  for  myself,"  in  addition  to  the  other 

words  in  the  note.    Suppose  a  clerk  had  signed  the 

note  in  this  form,  it  could  never  have  been  contended 

that  he  was  personally  liable.    A  decision  to  that  efiect 

upon  the  construction  of  a  deed  was  come  to  in  WiUu 

V.  JBacA(c).    Hall  v.  Smith  difiers  from  this  case,  for 

there,  from  the  nature  of  the  instrument,  each  party 

having  signed  it,  each  promised  to  pay;  but  it  cannot 

be  contended  here  that  each  of  the  partners  was  bound 

separately  by  the  note.    The  same  answer  may  be  given 

(a)  1  B.  &  C.  407.  (e)  %  Snt,  143. 

(6)  1  CuDpb.  403. 


CsBimB. 
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1844.  to  another  case  of  Clarke  r.  Blacksiock{a\  wbidiu 
Exptrte  Cited  in  Hall  v.Smitk.  There  is  also  a  case  in  Aneria 
(the  kw  of  which  country  has  the  same  origin  with  ml 
bean  a  remarkable  analogy  to  oar  own)  of  Dohf  t. 
2iatei{b),  containing  an  express  dedsion  on  the  pdntto 
the  eflfect  for  which  we  contend.  It  appean  tberefete 
that  the  grounds  on  which  Hall  v.  Smith  was  decided 
were  not  considered  satisfactory,  nor  are  they,  whatem 
respect  may  be  due  to  that  decision,  binding  on  thii 
Court,  unless  it  should  be  satisfied  of  their  suffidencf. 
Besides,  Hall  y.  Smith  was  a  decision  on  a  qoestioD  of 
pleading,  and  did  not  really  affect  in  substance  the  I^ 
medies  of  the  parties,  for  if  the  plea  in  abatement  W 
been  allowed  to  prevail,  and  a  joint  action  had  been 
brought,  execution  might  have  been  issued  against  any 
partner  separately  upon  it,  and  the  same  result  would 
hare  taken  place. 

But  there  is  an  objection  of  a  different  nature  to  this 
proof.  If  the  note  be  a  separate  note  of  Mitchell,  it  ii 
not  within  the  licence  granted  to  the  firm  by  the  Stamp 
Ofiice,  and  therefore  the  note  would  require  a  stamp. 
As  it  cannot  now  be  stamped,  this  objection  alone  is  &til 
to  the  proof.  [Mr.  Russell,  for  the  respondents.  Wbit 
ground  have  you  for  saying  the  note  is  not  stamped? 
I  do  not  tender  the  note  in  evidence.  You  are  aeekiog 
to  expunge  the  proof,  and  I  read  the  note  from  your 
petition,  which  raises  no  question  as  to  the  stamp  or 
otherwise,  except  only  as  to  the  point  of  separate  liabi- 
lity.] This  is  a  question  of  proof.  The  note  ought  to 
be  produced  in  Court    [Sir  Oeorge  Rase*  Was  any  ob- 

(fl)  Holt.  N,  p.  C.  474. 

(h)  Johoson's  HeporU  of  Cases  io  the  Supreme  Coort  of  Jodicatort  ia 
NewYork,  ToMl,p.644. 


CASES  IN  BANKRUPTCY.  7S9 

jection  taken  before  the  Commissioner  as  to  the  stamp?]        1844. 
We  do  not  know  whether  it  was  or  not,  but  we  now      Exparie 
take  it  and  apprise  the  Court  that  this  instrument  is  not     Chbuth, 
stamped  as  required  by  law.    That  we  apprehend  is 
sufficient ;  there  is  no  discretion  in  the  Court  upon  the 
subject;  the  Court  is  bound  by  the  statute.     The  re- 
spondents are  bound  to  have  the  note  here.    [Sir  George 
Mose.  If  you  had  given  them  notice  to  produce  it  that 
might  be  so.]    We  submit  such  notice  was  not  requisite ; 
they  cannot  maintain  their  case  without  producing  the 
note.    It  is  precisely  the  same  as  if  they  were  now  ten* 
dering  a  proof  on  the  note. 

Sir  George  Rose. — It  appears  to  me,  considering 
what  has  taken  place  before  the  Commissioner,  and  the 
case  as  it  rests  on  the  petition,  that  the  petitioners  are  not 
in  a  condition  to  call  for  the  note,  unless  they  had  given 
the  respondent  notice  to  produce  it,  and  it  does  not  ap» 
pear  to  me  that  the  duty  is  thrown  on  me  to  call  for  it. 
If  it  is  here  in  evidence,  of  course  I  must  take  notice 
ef  it.  At  the  same  time,  whatever  may  be  the  effect  of 
your  objection,  you  will  not  be  prejudiced  by  the  Order 
here,  because  it  is  still  open  to  you  to  go  again  before 
the  Commissioner,  to  consider  what  you  had  not  an 
opportunity  of  considering  before. 

Mr.  Russell  and  Mr.  JDaniell  for  the  respondents, 
[Sir  George  Rose.  There  is  one  circumstance  to  which 
I  wish  to  call  attention.  It  appears  to  me  not  unimpovv 
tant  to  observe,  that  the  cases  at  law  which  have  been 
mentioned  went  off  upon  the  pleadings,  and  that  the 
effect  of  bankruptcy  would  be  to  introduce  quite  a  differ- 
/?nt  state  of  things  from  that  which  would  exist  while  the 
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1844.  parties  remained  solvent.  Granting  that  a  aeparale  con* 
£z  parte  ^^^^  ^  raised  by  force  of  the  word  ''  I  **  in  the  instni- 
CHRiiTii.  inenti  it  is  a  contract  which  Milchdl  obvioualj  enloi 
into  in  the  character  of  a  surety  only.  The  omsden* 
tion  on  the  face  of  the  instrument  passes  to  the  fear* 
Now  the  contract  is  to  pay  the  bearer  on  deosndi  mi 
no  demand  is  proved  to  have  been  made  beibre  the 
bankruptcy.  There  is  a  case  of  Ex  ptarU  jPatr&(a) 
upon  the  point]  The  petition  suggests  nothing  iboot 
suretyahipi  nor  about  demand  \  the  only  question  raised 
is  as  to  the  construction  of  the  note.  Upon  this  then 
could  be  no  reasonable  doubt,  independently  of  the  cue 
referred  to  of  Hall  v.  Smith,  which  settles  the  case  be 
yond  controversy.  The  note  contains  the  express  fn- 
mise  of  the  individual  partner ;  his  being  competent  to 
bind  and  purporting  to  bind  the  four  does  not  impair  titf 
separate  promisej  nor  get  rid  of  the  separate  liabitj 
which  the  partner  contracts  by  using  the  word  '^  I."  It 
surely  does  not  follow  from  the  note  being  held  to  bind 
the  firm  that  it  cannot  bind  the  partner.  But  it  is  use- 
less to  discuss  the  case  on  principloi  for  the  dedsioo  is 
Hall  V.  Smith  has  stood  unquestioned  for  twenty  jesiSi 
and  is  referred  to  in  all  text  books  as  the  leading  sutbo- 
rity  upon  the  subject,  and  Mr.  Justice  Baj/Uy  has  in  bs 
treatise  explained  most  satisfactorily  the  grounds  of  tk 
decision  (6). 

With  respect  to  the  point  suggested  by  the  Court,  tf 
to  MitcheU  being  a  surety  for  the  firm^  that  is  merely  t 
question  between  him  and  his  partners,  the  holder  d 
the  note  has  nothing  to  do  with  it.    He  is  the  ptf9 

(a)  Mont  17.    See  alio  Hoim  v.  Young,  2  Bli.  466',  bat  lee £(F^ 
WkUwmrtk,  3  M.  D.  &  D.  ISS. 
(6)  Bigrlej  on  BUU,  51, 


CASES  IN  BANKRUPTCY.  741 

wboa  the  bolder  trutto,  and  to  whose  estate  the  holder       is 44. 
Las  a  right  to  look  for  payment.    The  instrument  does       ^^^^^^ 
not  profess  to  place  him  in  the  character  of  a  surety^  and      Cbristib. 
the  holder  need  not  inquire  by  whom  the  consideration 
mcmey  is  receiyed.    Besides,  the  question  of  suretyship 
existed  equally  in  Hall  v.  Smith.     The  bankruptcy 
makes  no  difference*  for  if  the  bankruptcy  took  away  the 
right  it  would  have  an  effect  which  bankruptcy  is  never 
held  to  have»  that  of  taking  away'a  right  of  action  with- 
out giving  a  corresponding  right  of  proof.    If  there  was 
a  separate  right  of  action  before  the  bankruptcy,  there 
nmat  be  a  separate  right  of  proof  after  it, 

]h[r«  SiPMiton  in  reply  was  stopped  by  the  Court, 

Sir  GsoROB  RosK. — The  analogy  which  has  been 
rdied  on  at  the  bar  between  cause  of  action  and  proof, 
cannot  I  think  be  relied  on  without  some  qualification, 
since  there  are  many  instances  in  the  administration  of 
aasets  in  bankruptcy,  in  which  the  legal  effect  of  the 
legal  contract  is  not  carried  out  as  it  would  be  by  action 
at  law  and  execution.  It  really  appears  to  me  that  the 
learned  Commissioner,  in  arriving  at  the  conclusion  which 
he  has  arrived  at  in  this  case,  has  been  more  influenced 
by  the  decision  in  Hall  v.  Smith  than,  without  pre* 
fuming  to  say  that  it  is  not  law,  even  its  full  legal 
operation,  in  my  opinion,  entitles  it  to,  and  certainly, 
without  full  attention  to  those  principles,  which  in  bank* 
mptcy  regulate  the  administration  of  assets. 

It  is  I  think  impossible  to  deny  that  this  note  is  both 
in  its  legal  and  equitable  effect  binding  upon  the  four, 
and  upon  the  estate  of  the  four,  by  the  signature  of  one 
partner,  in  the  partnership  style,  for  value  admitted  to 
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1 844.       be  received  by  the  firaii — it  is  I  think  at  least  ^Seolt 

Ex  Dirte       ^^  ^y  ^^^  ^^  ^^^^  raises  a  separate  demand  agunsteaek 
CBBisric.      0f  tij^  partners^  or  against  any  one  of  them  sevetaBy 
other  than  Mitchell. 

If  it  could  be  so  put,  then  would  it  be  the  cominoa 
case  of  election  between  the  joint  and  all  the  seTenI 
estates,  where  though  at  law,  by  action  and  execotioo, 
the  creditor  might  have  got  both  the  joint  and  sepante 
estates,  here  he  would  be  put  to  his  election.  It  is  not 
however  ventured  to  be  put  as  a  case  in  which  the  cre- 
ditor may  elect  between  the  joint  estate  of  a2^  or  tk 
separate  estates  of  aU,  but  it  is  put  upon  this, — that  there 
is  a  proof  against  Mitchell's  separate  estate,  and  Im 
separate  estate  exclusive  of  the  other  separate  estateS) 
by  the  force  of  his  separate  signature,  thus  throwing  the 
whole  burthen  upon  his  separate  estate  only.  JfoSv. 
Smith  has  said  that  Mitchell  could  not  have  pleaded  ii 
abatement — be  it  so — but  does  that  embrace  all  Ae 
question  ?  Mitchell  says,  "  I  promise  to  pay  beirer 
value  received  for  self  and  partners,  on  demand,*'  if  be  ii 
to  be  taken  as  so  contracting  exclusively,  and  upon  his 
own  assumpsit,  as  a  surety  for  his  firm,  and  for  liis  other 
partners  as  included  in  the  firm,  they  not  also  indi- 
vidually contracting  for  any  separate  right  of  action 
against  them,  surely  the  demand  is  an  important  iDgl^ 
dient  in  such  his  MitchelVs  undertaking — and  tberetfos 
is  obvious, — because  the  demand  being  previously  made 
upon  him  would  give  him  the  opportunity  of  aettiif 
himself  right  with  his  partners  both  jointly  and  respec* 
tively,  is  he  not  by  the  force  of  his  exclusive  contract  t 
surety,  and  entitled  to  the  protection  which  the  demand 
is  to  be  presumed  as  giving  him  ?  If  this  be  so  at  lav, 
froip  tl|ie  nature  of  the  contract,  a  fortiori,  it  should  be  sq 
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in  bankruptcy,  for  the  insolvency  having  taken  place       lSi4. 
before  any  such  demand,  it  is  now  too  late  to  arrange  the      ^^^  p^^to 
equities  between  either  the  joint  estate  or  the  several     Cbbi8t«. 
estates  of  the  partners,  otherwise  than  by  letting  the 
burthen  fall  upon  that,  which  having  received  the  con- 
sideration, and,  being  bound  by  the  contract,  and  having 
been  intended  so  to  be,  ought  in  equity  to  bear  it 

I  have  looked  at  the  deposition  upon  the  proceedings, 
and  it  states  no  consideration  for  the  note,  it  merely  sets 
out  the  instrument,  it  states  no  demand  upon  Mitchell, 
and  it  therefore  appears  to  me,  as  well  from  the  legal  efiect 
of  this  instrument,  and  a  fortiori  from  the  proper  direction 
of  the  proof,  against  the  proper  parties,  and  the  proper 
estate,  the  liability  attaches  upon  the  joint  estate  of  the 
four,  and  that  as  against  MitcheWs  separate  estate  it 
ought  to  be  expunged. 

Ordered  accordingly.    Assignees'  costs  out  of  the 
estate. 

An  appeal  from  this  decision  has  been  heard  before 
the  Lord  Chancellor  and  stands  over  for  a  case  to  be 
sent  to  a  court  of  law. 


veil.  III.  3  B 


INDEX 


TO  TBI 


CASES  IN  THIS  VOLUME 


AND  TO  TH06B 


CONTAINED  IN  THE  FOLLOWING  CONTEMPORANEOUS  REPORTS. 


Adolpbui  and  EUii ,  New  Series,  toIs.  1, 2, 3, 

aDd¥ol.4,  part  1. 
Beavaa,  vote,  5  and  6. 
CairiBgtDft  and  Kmran,  yoL  1,  paita  1»  % 

and  8. 
CJttke  and  Finnelly,  vol.  9  and  ?pl.  10,  parts 

1,2,  and  3* 
Collyer,  yol.  1,  part  1* 
Connor  and  Lawson,  voL  3,  parts  3  and  6. 
Carteis,  vol.  3,  parts  2  and  3. 
Davison  and  Merivale,  vol.  1,  part  1. 
DowUng,  New  Series,  vol.  8,  parts  1  and  9. 
Dowfingand  Lowndet,  voUl  and  vol.  2,  part  1. 
Dmry  and  Warren,  vol.  3,  part  2« 
Gale  and  Davison,  vol.  3. 


Hare,  vol.  2,  part  4,  and  vol.  3. 

Manning  and  Oranger,  vol.  4  and  voL  6,  parts 

1, 2, 3,  and  4, 
Meeson  and  Welsby,  vol.  11  and  vol.  12, 

parts  1, 2,  and  3. 
Moody  and  Robinson,  vol.  2,  part  4. 
Moore,  vol.  3. 
Phillips,  vol.  1,  part  2. 
Robinson's  Admiralty  Reports,  vol.2,  part  1. 
Scott's  New  Reports,  vol.  5,  part  5,  vols.  6, 

7,  and  vol.  8,  part  1. 
Sinons'  Reports,  vol.  12,  parts  2, 3,  and  4. 
Yoonge  and  Collyer's  Reports  in  Chancery, 

voU  2,  parts  3  and  4. 


ACT  OF  BANKRUPTCY. 

1.  An  aBaignment  of  all  the  property 
of  traders,  in  consideration  of  the 
aaaignees  giring  promissory  notes  to 
the  traders'  creditors,  held  not  to  be  a 
sale  within  the  principle  of  Baxter  v. 
I*riiekardf  but  an  act  of  bankruptcy. 

The  possession  taken  under  such 
a  deed  held  to  be  incapable  of  creat- 
ing reputed  ownership  within  6  Oeo, 


4.  c.  16.  8.  7it,  and,  therefore,  where 
both  assignors  and  assignees  became 
bankrupts,  and  the  fiat  against  the  as- 
signees was  issued  first,  keld^  that, 
the  question  did  not  arise  whether 
the  assignees  in  bankruptcy  of  the 
assignors  could  be  held,  by  relation, 
to  have  assented,  before  their  ap- 
pointment, to  the  assigned  property 
being  in  the  order  and  disposition  of 
3e^ 
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Act  of  Basihruptaf, 


the  assignees  under  the  deed,  in  ana- 
logy to  the  principle  of  Ex  parte 
Thonutt  and  Jew  v.  Fisher,  Ex  parte 
ZwUckenbart,  3  M.  D.  &  D.  671. 

2.  The  following  document  held  to 
be  a  mere  agreement  for  a  future 
tenancy,  not  an  actual  demise,  and 
therefore  properly  stamped  with  a 
one  pound  stamp :  **  Memorandum  of 
an  agreement  entered  into  this  Slst 
Jan.  1840,  between  A.  B.  of  the 
one  part,  and  T.  J.  of  the  other  part. 
The  said  T.  /.  hereby  agrees  to  be- 
come the  tenant  of  G.  farm,  at  the 
customary  time  of  entry,  under  the 
following  conditions,  viz,  that  the 
sum  of  260/.  annual  rent  shall  be 
paid  at  the  usual  time  for  the  bouse, 
premises,  and  lands,  as  agreed  upon ; 
and  the  said  R.  B»  agrees  to  lay 
out  in  the  improvement  and  altera- 
tions of  the  farm-bouse  and  new 
sheds  a  sum  not  exceeding  200/., 
with  the  understanding  that  spars 
for  rafters  shall  be  found  from  the 
estate ;  cartage  of  all  materials,  ex- 
cept stones  for  walls,  to  be  done  or 
found  by  T.  /.    (Signed)  R.  B.,  T. 

jr 

Held,  also,  that  this  agreement  did 
not  necessarily  import,  in  point  of 
law^  that  the  year's  rent  was  to  be 
payable  at  the  end  of  the  year  from 
the  time  of  the  entry ;  but  that  it 
might  be  shown  from  the  contempo- 
raneous or  subsequent  dealings  of 
the  parties  that  their  understanding 
was  that  the  rent  should  become  pay- 
able at  an  earlier  period. 

It  appeared  in  evidence  that  the 


customary  time  of  entry  on  frrms  m 
the  neighbourhood  was  the  I2th  of 
May ;  and  that  the  rents  on  the 
estate  of  which  G.  fiurm  was  a  put, 
were  always  reserved  payable  at 
Michaelmas,  the  audit  day  being  in 
January.  T./.  entered  on  the  finnio 
the  spring  of  1840,  and  continaedia 
possession  until  1 842.  In  May  1S42 
he  owed  an  arrear  of  rent  amoonti&g 
to  160/.,  and  on  the  pressing  appli- 
cation of  his  landlord  executed  a 
warrant  of  attorney  for  420L,  the 
amount  of  that  arrear  and  of  the 
current  year's  rent,  upon  the  vankh 
standing  that  judgment  was  tt>  be 
entered  up  thereon,  and  a  fi.  &•  de- 
livered to  the  sheriflf;  bat  that  it  «as 
not  to  be  executed  unless  other  writt 
against  T.  J.  came  to  the  sherifi 
hands.  In  October  1 842  applieatioD 
was  again  made  to  T.  J.  for  payment 
of  rent,  he  being  expressly  infomied 
that  another  year's  rent  had  then  In- 
come due ;  and  on  that  oocaaioB  he 
paid  a  sum  on  account,  and  ud^ 
took  to  pay  the  remainder  before  (be 
Christmas  foUowing.  In  November 
1842  other  wriU  against  T.  J.  bar- 
ing come  to  the  sheriff's  banda  tbe 
fi.  fa.  issued  upon  the  judgment  oa 
the  warrant  of  attorney  was  ex^ 
cuted : 

Heldf  that  under  these  dreom- 
stances  there  was  sufficient  eridesce 
to  warrant  a  finding  that  the  year'i 
rent  became  payable  at  Micbael- 
mas. 

That  the  giving  of  the  wanaai 
of  attorney  under  the  above  cir> 
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cumstances  was  not  an  act  of  bank- 
ruptcy  by  T.  J,  as  a  procuring  of 
his  goods  to  be  taken  in  execu- 
tion. Qcre  V.  Lloyd^  12  M.  &  W. 
463. 

S.  In  an  action  by  the  assignees 
of  a  bankrupt  to  recover  property 
of  the  bankrupt,  a  letter  written  by 
him  during  his  absence  from  home, 
stating  that  he  was  absent  to  avoid 
two  writs  that  were  out  against  him, 
is  admissible  evidence  for  the  plain- 
tiffs of  an  act  of  bankruptcy,  with- 
out proof  that  there  was  in  fiict  any 
writ  issued,  or  any  pressure  of  credi- 
tors. 

In  order  to  make  the  declaration 
of  a  bankrupt  admissible  evidence  of 
an  act  of  bankruptcy,  it  is  not  essen- 
tial that  the  declaration  and  act 
should  be  contemporaneous.  Rouch 
▼•  Gftai  fVcstem  Railway  Company  f 
1  Ad.  &  £U  N.  S.  ol. 

4.  Where  a  trader  had  been  sum- 
moned before  a  commissioner,  under 
5  &6  Vict.  c.  Uft.  B.  11,  and  before 
tbe  proper  time  had  elapsed  to  con- 
stitute an  act  of  bankruptcy  within 
the  meaning  of  the  Idth  section,  a 
fiat  was  by  mistake  issued,  which 
was  afterwards  annulled :  Heid,  that 
the  existence  of  this  fiat  was  such 
an  obstruction  to  the  payment  of 
the  petitioning  creditor's  debt,  that 
if  he  sued  out  a  new  fiat  founded  on 
the  omission  to  pay,  &c.,  accord- 
ing to  the  terms  of  the  14th  section 
of  tbe  above  act,  the  court  would 
annul  such  new  fiat. 

QiMTTfi  whether  payment  of  the 


debt,  after  the  issuing  of  the  impro- 
perly issued  fiat,  would  have  consti- 
tuted an  act  of  bankruptcy  under  6 
Geo,  4.  c.  16.  s.  8.  Ex  parte  MuS" 
grove,  3  M.  D.  &  D.  886. 

5.  A  bill  of  sale  by  a  trader  of  all 
his  effects  to  a  creditor  as  a  security 
for  an  antecedent  debt  is  an  act  of 
bankruptcy,  although  it  does  not 
purport  to  convey  all  his  effects,  and 
may  have  been  executed  in  the  hope 
of  obtaining  further  advances  from 
the  creditor,  and  with  the  intention 
of  continuing  to  carry  on  trade,  and 
although  advances  may  have  been 
subsequently  made,  and  no  posses- 
sion taken  under  the  bill  of  sale  until 
several  weeks  afterwards,  during 
which  time  the  trader  carried  on 
business  as  before.  Lmdon  v.  Sharpe^ 
7  Scott,  N.  R.  730. 

(Notice  of,) 
See  Execution,  12— Fraud,  2 — No- 
tice— Proof,  6 — Relation. 

ACTIONS, 

See  Assignees — Costs,  4. 

ADVERTISEMENT. 
1.  A  petition  to  the  Court  of  Re- 
view is  comprehended  within  the 
words  <<  other  proceeding,'*  contained 
in  tbe  2Mi  section  of  the  5  &  6  Vict. 
c.  12%.  Therefore,  where  a  petition 
of  tbe  bankrupts  to  annul  the  fiat  is 
not  presented  until  after  the  expira- 
tion o£  twenty-one  days  after  the  ad- 
vertisement of  the  bankruptcy,  in  the 
Gazette,  the  Court  of  Review  has 
no  authority  to  entertain  it. 
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The  commencement  of  the  proceed- 
ing by  petition,  within  the  meaning 
of  the  above  section,  is  the  presen- 
tation of  the  petition,  and  not  the 
mere  preparation  of  it  by  the  solici- 
tor, or  a  notice  by  the  bankrupt  to 
the  commissioner  disputing  the  va- 
lidity of  the  fiat.  Ex  parte  TAo- 
rM,  8  M.  D.  &  D.  985 ;  1  Phill. 
289. 

%.  Where  the  bankrupt,  on  a  peti- 
tion to  annul,  admits  all  the  requi- 
sites, he  is  not  precluded  by  the 
twenty-fourth  section  of  the  5  &  6 
Vkt^  c.  1212,  from  disputing  the  vali- 
dity of  the  fiat  on  other  grounds,  al- 
though twenty-one  days  have  elapsed^ 
after  the  advertisement  of  the  bank- 
ruptcy in  the  Gasette,  before  he  pre- 
sented his  petition.  Ex  parte  Pkippif 
8  M.  D.  &  D.  488. 

8.  A  petition  to  annul  a  joint  fiat, 
presented  by  one  of  the  bankrupts, 
must  be  served  upon  the  other,  al- 
though it  only  seeks  to  annul  the  fiat 
as  regards  the  petitioner. 

Where  the  objection  arising  from 
the  want  of  such  service  was  taken 
by  the  Court,  and  the  petition  was 
re-answered,  that  it  might  be  served 
upon  the  other  bankrupt,  but  before 
it  was  so  re-answered  and  served, 
the  time  prescribed  by  the  6  8c  6 
Vict.  c.  1IS2,  s.  )Mr,  for  taking  pro- 
ceedings to  dispute  the  fiat  had  run 
out:  Heidf  that  the  Court  had  juris- 
diction to  entertain  the  petition,  and 
to  direct  the  assignees  to  admit,  in 
An  action  brought  against  them  by 
the  bankrupt,  that  the  action  was 


commenced  within  the  time  pie- 
scribed  by  the  act:  HtUt  also,  dot 
in  such  an  action  the  bankrupt  oii|^ 
to  be  confined  to  such  ob|ectioot  to 
the  fiat  as  he  would  have  been  enti- 
tled to  make  under  hia  petition,  and 
that  leave  ought  not  to  be  given  to) 
him  to  amend  the  petition  by  intnn 
ducing  a  statement  whidi,  with  nh 
sonable  diligence,  might  have  ben 
introduced  into  it  originally.  Ex 
parte  Vepeef,  8  M.  D.  &  D.  420. 

4.  The  twenty-fourth  section  of 
the  Bankrupt  Act,  5  &  6  Fid.  c 
122,  whereby  the  London  Gaaette, 
containing  the  advertisement  of  the 
adjudication  of  bankruptey  is  Dide 
in  certain  cases  condoaive  evidenee 
of  the  bankruptcy,  doea  not  apply 
to  adjudications  made  before  the  lllk 
of  November  1842,  on  which  dij 
the  act  came  into  operation.  E^ 
wards  v.  Skcrroh  11  M.  &  W.  695; 
1  Dowl.  &  L.  888. 

5.  An  advertisement,  notifying  tkit 

a  meeting  of  the  creditois  of  the 
bankrupts  would  be  held  to  assent  Is 
or  dissent  firom  the  assigaee  ooopM* 
misii^  sundry  suits  pending  in  Chflb 
eery,  in  which  the  assignee  was  plsa^ 
tiff,  and  certain  persons,  to  be  nsmrf 
at  the  meeting,  were  defendants,  fiv 
the  recovery  of  eertam  psiti  ^ 
shares  in  certain  coppeat  mines,  M 
insufiident,  in  not  setting  feth  the 
names  of  the  parties  to  the  suin  pi^ 
posed  to  be  compromised,  therebeiqg 
six  di£ferent  suits,  to  all  or  any  of 

which  the  advertisement  maght  spp^* 
^{wre,  whither  the  Court  wiil  let 


4tUaQU. 


INDEX. 


Jgtnt. 


749 


aside  a  compromiBe  agreed  to  at  a 
meeting  properly  convened,  on  the 
ground  merely  of  its  being  an  im- 
prudent agreement,  without  fraud 
being  su^ested. 

Neither  the  bankrupts  nor  their 
representatives  have  a  right  to  ap- 
pear on  petitions  relating  to  com* 
promises  of  chums  on  behalf  of  the 
estate.  Ex  parte  MagmUf  8  M.  D. 
&  D.  693. 

AFFIDAVIT. 

1.  /.  fF^i  in  support  of  a  petition 
for  a  fiat,  deposed  that  the  alleged 
bankrupt  was  indebted  to  him,  /•  Jf • 
his  copartner,  (omitting  the  word 
''*  and")  for  goods  sold  and  delivered 
by  the  deponent  and  his  said  copart« 
ner :  Hddf  that  the  omission  rendered 
the  affidavit  unavailable  for  the  pur- 
pose of  striking  a  docket ;  and  the 
officer  having  permitted  the  docket 
to  be  struck,  subject  to  the  question 
of  the  sufficiency  of  the  above  affi- 
davit, and  having  afterwards  permit- 
ted a  docket  to  be  struck  by  another 
creditor :  HeU  that  the  latter  credi- 
tor was  entitled  to  the  fiat.  Eg  parte 
Hm,  3  M.  D.  &  D.  5\. 

2.  The  Court  refiised  to  order  an 
affidavit  filed  under  1  &  2  Vkt.  c. 
110,  to  be  taken  off  the  file,  on  the 
ground  that  no  fiat  could  issue  upon 

it.    Ex  parte  Ckecte,  $  M.  D.  &  D. 
79. 

3.  An  affidavit  in  support  of  the 
petition  must  not  be  sworn  before 
the  petition  is  presented,  h  re 
Dkbcn,  8  M.  D.  &  D.  686. 


4.  Where  there  are  two  petitions 
in  the  same  bankruptcy,  an  affidavit 
intituled  generally  in  the  bankruptcy 
is  regular ;  but,  if  it  do  not  point 
with  sufficient  distinctness  to  the 
petition,  in  the  matter  of  which  it  is 
proposed  to  read  it,  time  will  be  given 
to  file  an  affidavit  in  answer.  Ex 
parte  Mmgraoe^  6  M.  D.  &  D.  886. 

5*  Neither  the  Court  of  Review 
nor  the  Lord  Chancellor  has  juris- 
diction to  allow  a  bankrupt's  certifi- 
cate, unless  the  bankrupt  himself 
makes  an  affidavit  of  conformity. 
Ex  parte  Carrutiere^  8  M.  D.  &  D. 
269. 

See  alio  Pstition— PiTmoNiiio 
Crbditob,  6. 

AGENT. 

1.  An  agent  has  no  right,  without 
the  authority  of  his  principal,  to 
overdraw  a  banking  account.  But 
if  it  appear  that  the  agent  has  done 
so  with  the  knowledge  of  his  princi- 
pal, the  jury  will  be  warranted  in 
inferring  from  this,  that  the  agent 
had,  in  fact,  the  requisite  authority* 
Pott  V.  Beoan,  1  Car.  &  K.  SS5^ 

2.  AT.  employed  JL  and  Co.» 
bankers  in  Edinburgh,  to  obtain  for 
him  payment  of  a  bill  drawn  on  a 
person  resident  at  Calcutta;  A.  and 
Co.  accepted  the  employment,  and 
wrote  promising  to  credit  him  with 
the  money  when  received.  A.  and 
Co.  transmitted  the  bill  in  the  usual 
course  of  business  to  C  and  Co.  of 
London)  and  by  them  it  was  for^ 
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warded  to  India^  where  it  was  duly 
paid.  R.  and  Co.  wrote  to  M.  an- 
nouncing the  &ct  of  its  payment,  but 
never  actually  credited  him  in  their 
books  with  the  amount.  The  house 
in  India  failed. 

HeUt  that  R,  and  Co.  were  the 
agents  of  M»  to  obtain  payment  of 
the  bill ;  that  payment  having  been 
actually  made  they  became  ipso 
facto  liable  to  him  for  the  amount 
received ;  and  that  he  could  not  be 
called  on  to  suffer  any  loss  occa- 
sioned by  the  conduct  of  their  sub- 
agents,  as  between  whom  and  him* 
self  no  privity  existed. 

Where  the  judgment  of  the  Court 
below  is  reversed  in  the  House  of 
Lords  and  the  house  pronounces  the 
judgment  which  ought  to  have  been 
pronounced  in  the  Court  below,  the 
effect  of  such  judgment  is  to  give  to 
the  appellant  the  costs  of  the  suit 
in  the  Court  below,  which  he  would 
have  had  there,  had  the  proper  judg- 
ment been  pronounced  in  the  first 
instance  in  that  Court. 

The    house    never    gives    costs 
against  a  party  coming  to  sustain  a 
decree  in  his  favour.     Maekenef  v. 
RanuaySi  9  CI.  &  Fin.  818. 
And  s^e  Partner,  2. 

AMENDMENT  OF  DECLA- 
RATION. 
»Sce  Court  of  Review. 

ANNULLING  FIAT. 
1.  Description  of  the  bankrupt,  as 
late  of  a  place  at  which  he  carried  on 


business  a  year  before  the  iawiig  of 
the  fiat,  he  having  carried  on  bunneis 
since  elsewhere,  kcld  insuffidest, 
and  the  fiat  annulled.  To  aoDol  a 
fiat  for  insufficient  description,  it  ii 
not  necessary  that  the  existence  of 
actual  fraud  or  mischief  shonld  be 
shown.  Ex  parte  Lewis,  8  M.  D.  & 
D.  93. 

2.  Order  made  for  superseding  » 
commission,  and  annulling  a  lubae- 
quent  fiat,  under  the  compotitioii 
contract  clauses,  sections  185  mi 
184  of  the  6  Geo.  4,  c.  16.  EsfafU 
Clarke,  8  M.  D.  &  D.  595, 

3.  A  docket  was  struck  on  the 
2Snd  September,  upon  which  a  ^ 
was  issued  on  the  25tii  September, 
but  was  not  opened  until  the  ilth 
October.  In  the  meantime,  between 
the  fiftnd  and  29th  September,  tbe 
bankrupt  recei?ed  several  debts  doe 
to  him,  and  on  the  latter  dsy  fiU 
his  petition  under  the  Insolvent  Act, 
5  8i6  Vkt.  c.  116,  and  obtained  » 
interim  order  of  protectioo,  on  tbe 
allegation  that  his  debta  did  not 
amount  to  300/.  On  a  petition  bf 
the  bankrupt  to  annul  the  fist,  on  tbe 
ground  of  the  delay  in  opening  iti 
and  also  for  the  purpose  of  givif 
effect  to  tbe  proceedii^  in  insolfcn^i 
the  Court  declined  to  do  either  onder 
the  provisions  of  the  5  &  6  Vkl*  c* 
122.  s.  4,  or  the  general  provioo» 
of  the  5  &  6  Vkt.  c.  116.  E^f^fi^ 
Whipple,  3  M.  D.  &  D.  449. 

4.  A  petitioner  seeking  to  annnl 
the  fiat  for  legal  invalidity  notpiteiK 
upon  the  proceedings,  most  Mff! 
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before  the  certificate  is  allowed,  or 
soon    afterwards,  or  must  account 
salisfiictorily   for   his    delay.      Ex 
parte  Gregory^  3  M.  D.  &  D.  572. 
5.  A  writ  of  fi.  fa.  having  been 
lodged  with  the  sheriff*  after  a  debtor 
had  been  declared  bankrupt  and  as- 
signees appointed,  the   sheriff*  re- 
tamed  ''  nulla  bona."    Before  the 
return  was  made,  the  Court  of  Re- 
view had  ordered  that  the  fiat  be 
annulled,   if  the  Lord    Chancellor 
should  think  fit ;  and  after  the  re- 
turn, the  Lord  Chancellor  made  an 
order  accordingly  :   Held,  that  the 
return  was  not  false,  since  the  annul- 
ling of  the  fiat  had  not  a  retrospective 
effect ;  and  that  even  if  it  had,  the 
sheriff  being  a  public  officer,  and 
having  made  the  only  return  which 
he  could  at  the  time  have  made^ 
ought  to  be  protected.     Smailcmnbe 
Y.  Okoier,  2  Dowl.  &  L.  217. 

6.  The  fiat  issued  on  February  23. 
Adjudication  took  place  on  the  27th, 
but  was  afterwards  annulled.  Fur- 
ther evidence  in  support  of  the  bank- 
ruptcy was  adduced  before  the  com- 
missioner, who  declined  adjudicating 
de  novo  upon  the  evidence.  At  the 
end  of  fourteen  days  from  the  issuing 
of  the  fiat,  the  bankrupt  presented  a 
petition  to  annul  the  fiat.  Heid,  that 
the  fiat  ought  to  be  annulled.  Ex 
parte  NkMion,  3  M.  D.  &  D.  295. 

7.  The  rule  that  after  a  fiat  has 
been  annulled,  the  same  petitioning 
creditor  cannot  sue  out  a  new  fiat 
against  the  same  trader  without  the 
leave  of  the  Court,  does  not  render 


it  imperative  upon  the  Court  to  annul 
the  new  fiat  sued  out  without  such 
leave.  Ex  parte  Thonuu^  3  M.  D.  & 
D.  307. 

8.  Debts  had  been  proved,  and 
real  or  leasehold  property  had  been 
sold  under  a  fiat,  issued  in  June 
1842,  but  the  bankrupt  had  not  ob- 
tained his  certificate  :  Held,  that  a 
petition  of  a  creditor,  who  had  no 
lien  and  had  not  proved,  presented 
in  June  1844,  to  annul  the  fiat^  for 
legal  invalidity,  the  delay  not  being 
accounted  for,  came  too  late.  Ex 
parte  Maxwell,  3  M.  D.  &  D.  708. 

9.  Qucere^  whether  a  person  who 
has  sued  out  a  fiat,  which  is  annulled 
for  want  of  the  legal  requisites,  may 
strike  a  fresh  docket  without  the 
leave  of  the  Court.  Ex  parte  Mu$' 
grove,  3  M.  D.  &  D.  386. 

1 0.  Qucere,  whether  the  Court  can 
give  validity  to  a  fiat  by  annulling  it 
as  to  one  of  the  bankrupts,  against 
whom  it  cannot  be  supported  for 
want  of  the  legal  requisites.  Ex 
parte  Veyiet/,  3  M.  D.  &  D.  420. 
iSiee  Advsrtisbment,  3 — Costs,  3, 10 

— Court  or  Review — Feaud— 
Petition  iMo  Creditor. 

APPEAL. 
See  Special  Case,  2. 

APPROPRIATION. 

B.  S.  &  Co.,  of  Calcutta,  having 

consigned  certain  gooods  to  G.  B.  in 

England,  on  which  they  had  a  lien 

for  the  price,  write  him  word  that 
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they  intend  to  draw  in  favour  of  G.  K. 
8c  Co.  for  the  balance  of  such  ship- 
mentSi  and  that  they  indose  bills  of 
lading  and  polideaof  insurance  for  the 
goods  in  question;  and  they  also 
draw  a  bill  for  the  amount  on  G.  B. 
in  &your  of  G.  K.  &  Co.,  which  they 
direct  G.  B»  to  place  to  account  of 
shipments  per  Gardner.  Before  the 
goods  reach  England,  G.  B.  becomes 
bankrupt,  and  the  goods  come  to  the 
possession  of  his  assignees:  HtUt 
that  the  above  expression  in  the 
bill  and  the  letter  amounted  to  a  spe- 
cific appropriation  of  the  goods  for 
the  payment  of  the  billi  and  that  the 
assignees  were  bound  to  account  to 
G.  K.  &  Co.  for  the  proceeds.  Ex 
parte  GUdsianei,  8  M.  D.  &  D.  109. 

(Cy*  Payment.) 
See  Proof,  6. 

ARREST. 
See  Pbotsction. 

ASSIGNEES. 

1.  After  adividendhasbeendeclaredi 
a  party  entitled  in  respect  of  a  proof 
requests  the  assignees,  by  letter,  to 
send  him  the  amount  of  his  dividend 
in  a  post  oflSoe  order,  promising  to 
send  a  receipt  by  return  of  post. 
The  assignees  send  no  answer.  HM^ 
that  this  is  such  a  refusal  to  pay  the 
dividend  as  entitles  the  creditor  to 
an  order  upon  petition  at  the  costs  of 
the  assignees  personally.  Eg  parte 
JacktoH,  3  M.  D.  &  D.  1. 

ft,  Inqury  directed  as  to  the  conduct 
of  an  assignee  in  selling  a  reversionary 


interest  of  the  bankrupt,  and  ai  to 
his  diligence  in  endeavouring  tore- 
cover  certain  debts.  EsparieBpm, 
3  M.  D.  &  D.  55. 

3.  Form  of  Order,  upon  the  pelitioD 
of  an  assignee,  who  had  indienaie 
of  an  agent  bid  at  a  sale  for  a  portta 
of  the  bankrupt's  pn^erty,  snd  tha 
prayed  to  have  the  sale  completeil, 
or  the  property  resold.  E»  fuU 
Gore,  8  M.  D.  &  D.  77. 

4.  Formof  Order  incaseofsDM- 
signee  buying  in,  by  mistake,  a  moit* 
gsged  estate  of  the  bankrupt  st  t 
sale,  under  Lord  Laagkhoraiiflt 
Order.  On  such  a  sale,  the  sss^neei 
must  have  the  conduct  of  it;  snd  it 
is  an  improper  practice  for  the  ak 
to  be  conducted  by  the  moitgigM* 
Ex  parte  Cuddm,  3  M.  D.  &  D.  M. 

5.  An  assignee  removed  at  Ui  own 

request,  in  order  that  he  might  bid 
at  a  sale  of  part  of  the  btnkrnpt'i 
estate.  Ex  parte  Perfas,  3  M.  D.& 
D.  385. 

6.  A  petitioning  creditor,  who  eooh 
plains  that  the  assignees  hxn  not 
complied  with  the  comrnissiflncti' 
order,  directing  his  bill  of  costs  to  lie 
paid,  although  they  have  reoeifel 
monies  applicable  to  that  poipM 
may  apply  to  the  Court  of  Renevii 
the  first  instance,  without  die  U' 
signees  being  previously  sumuQiMd 
before  the  Commissioner  to  prodno 
their  accounts.    Ex  parte  Bxtko^ 

3  M.  D.  &  D.  318. 

7.  The  owner  of  an  estate  t«A  the 

benefit  of  the  Insolvent  Act,  tai 
afterwards  becsme  banknpt   Ite 


Jsngnees. 


INDEX. 


Jstignce$. 


758 


assignees  in  bankruptcyy  without 
communicating  with  the  assignees 
of  the  insolvencyy  in  whom  the  estate 
was  vested,  sold  it,  pending  a  suit 
instituted  by  the  vendors  for  a  spe- 
cific performance,  the  assignees  of 
insolvency  aflSrmed  the  sale.  A 
specific  performance  was  decreed. 

A  vendor  filed  a  bill  ^r  specific 
performance,  alleging  that  the  de- 
fendant resisted  it  on  the  ground  that 
the  bankruptcy  under  which  the  plain* 
tiff  daimed  was  invalid.  Neither 
allegation  turned  out  correct,  and 
though  a  good  title  was  first  shown 
in  the  Master's  oflBce,  the  decree  was 
nuide  without  costs.  Sideboiiam  v. 
Barrmgfomf  6  Beav.  1^61. 

8.The  assignee  of aninsolventdebtor, 
under  l&Z  Fkt.  c.  110,  being  un- 
able to  recover  an  estate  belonging 
to  and  in  the  possession  of  the  insol- 
vent, owing  to  the  existence  of  an 
old  commission  of  bankrupt  against 
the  insolvent  (which,  however,  had 
been  long  since  abandoned,  in  con- 
sequence of  all  the  creditors  under  it 
having  compromised  and  released 
their  debts),  is  entitled  to  wftintmn 
a  suit  in  chancery  against  the  insol- 
vent and  the  assignee  in  bankruptcy, 
for  the  recovery  of  the  estate,  and  for 
a  receiver  of  the  rents  in  the  mean- 
time.    HMt  V.  Brgad^  1%  Sun. 

9.  The  90th  section  of  the  Bankrupt 
Act,  6  Geo.  4.  c.  16,  applies  to  ac- 
tions afWrwards  brought  to  trial  by 
assignees  acting  under  commissions 
which  were  issued  before  the  passing 


of  the  act,  as  well  as  to  action 
by  assignees  under  future  commis- 
sions. 

That  section  applies  to  actions  of 
ejectment  by  an  assignee.  Doe  v, 
Lmnedge,  11  M.  &  W.  517. 

1 1 .  An  action  of  trespass,  for  seizing 
and  taking  the  plaintiff's  goods  under 
a  &lse  and  unfi>unded  daim  of  a 
debt,  per  quod  the  plaintiff  was  an- 
noyed and  prejudiced  in  his  business, 
and  believed  by  his  customers  to  be 
insolvent,  and  certam  lodgers  left  his 
house,  does  not  pass  to  the  plaintiff's 
assignees  on  his  bankruptcy*  Brewer 
V.  Dew,  11  M.  &  W,  625;  1  DowL 
&  L.  383. 

11.  Mortgagor  and  mortgagee  join 
in  demising  trade  premises  to  a  lessee, 
and  at  the  same  time  the  mortgagee 
and  lessee  enter  into  partnership  by 
articles,  according  to  which  the  de- 
mised premises  are  to  be  considered 
as  partnership  property.  The  lessee 
becomes  bankrupt  HeU,  that  the 
Court  had  jurisdiction  to  order  the 
assignees  to  elect  whether  they  would 
take  or  abandon  the  premises ;  and 
temble,  that  the  Court  has  jurisdiction 
to  order  the  assignees  to  pay  the 
landlord's  costs.  But  it  will  not  so 
order,  in  general,  nor  unless  under 
special  circumstances.  Eg  parte  Nor* 
ion,  8  M.  D.  &  D.  Sift. 

12.  A  lessor  is  entitled,  under  the  6 
Oeo.  4.  c.  16.  8.  75,  to  an  Order  on 
the  assignees  to  elect  whether  they 
will  accept  or  decline  a  lease,  not- 
withstanding the  lease  is  in  the  hands 
of  a  third  persoui  with  whom  it  waa 
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deposited  by  the  bankrupt  by  wty 
of  equitable  mortgage.  Ex  parte 
Vardy,  3  M.  D.  &  D.  340. 

13.  The  Court  will  only  sanction  a 
compromise  made  by  the  assignees 
with  a  claimant  against  the  bankrupt's 
estate,  subject  to  the  approbation  of 
the  Commissioner.  Ex  parte  Mar* 
ikaH,  3  M.  D.  &  D.  448 ;  and  see 

ADTBKTISBMEMTy  6. 

14.  Where  the  Commissioners,  at  a 
meeting  to  audit  the  accounts  of  the 
assignees  and  declare  a  dividend, 
found  a  certain  sum  to  be  in  the  hands 
of  the  assignees,  and  declared  a  di- 
vidend accordingly ;  tembk  that  each 
of  the  assignees  is  liable  for  the  pay- 
ment of  the  dividend,  although  the 
principal  fund  for  that  purpose  had 
been  received  by  and  was  then  in  the 
hands  of  only  one  of  the  assignees. 

If  an  assignee  objects  to  be  so 
charged  with  money  in  the  hands  of 
his  co-assignee,  he  should  state  his 
objection  to  the  Commissioner  at  the 
audit,  and  not  lie  by  until  a  petition 
is  presented  for  the  payment  of  the 
dividend.  Ex  parte  Ridiey,  3  M.  D. 
&  D.  4. 

15.^.,  being  indebted  to  fi«,  absconds 
to  Americs,  upon  which  B.  sends  out 
a  power  of  attorney  to  an  agent  to 
recover  back  what  money  he  can  from 
^.  B,,  hearing  of  a  similar  proceeding 
against  J.  by  another  creditor,  sues 
out  a  fiat  against  A.,  and  is  chosen 
one  of  his  assignees;  and  afterwards 
B.*s  agent  in  America  obuins  a  sum 
of  money  from  ^.and  remits  it  to  B. 
in  England :  Heid^  that  this  money 


was  received  by  B.  in  his  character 
of  assignee ;  and  that  fi.,  having  him- 
self become  bankrupt,  might,  mder 
the  6  Geo.  4.  c.  16.  s.  105,  be  cbarged 
with  the  amount,  together  with  in- 
terest at  5L  per  cent.,  notwithstand- 
ing he  had  obtained  his  cerdfieate. 
Ex  parte  Rafpk,  3  M.  D.  &  D.  831. 

16.  Where  an  assignee  petitioned 
for  the  removal  of  his  co-assignee  «iii 
the  ground  of  misconduct,  which  was 
denied  by  the  latter,  who  recrini- 
nated,  a  special  reference  was  directed 
to  the  Commissioner  to  inquire  into 
and  report  the  circumstances  of  the 
case.  Ex  parte  Ostoh  3  M.  D.  & 
D.  336. 

1 7.  Where  the  sole  assignee  was  the 
managing  clerk  of  a  solicitor^  who 
had  bought  an  estate  of  the  bankropc, 
and  had  neglected  to  omiplete  the 
purchase,  the  Court  ordered  him  to 
be  removed,  and  that  there  shooM  be 
a  new  choice.  Ex  parte  A^kmort^  3 
M.  D.  &  D.  461. 

18.  Where  oneof  several  assignees  is 
removed,  it  seems  that  the  %S\h  and 
26th  sections  of  the  1  &  2  WHL  4. 
c  56,  require  for  the  eflfectually  vest- 
ing of  the  bankrupt's  estate,  that  s 
new  assignee  should  be  appointed  in 
his  room.  Ex  parte  Damd^  3  M.  O. 
&  D.  612. 

See  Bankek  and  Custoicek,  3,  4 — 
Costs,  4  —  Evidence  —  Execu- 
tion—  Husband  and  Wife,  2, 
3 — Messenger — MoBTeAOE,  14 
•"--Patmbnt  into  Court  — Peti- 
tion —  Pleading  —  Relation— 
Warrant. 
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ASSIGNEE,  OFFICIAL. 
See  Official  Assignee. 

BANKER  AND  CUSTOMER. 

1.  Upon  a  loan  of  ftS^StOOL  Cuba 
bonds  by  a  customer  to  his  bankers, 
the  latter  engaged  to  replace  tliem, 
^  at  or  within  the  expiration  of  three 
months,  if  he  should  require  them  to 
do  so,"  and  to  deposit  other  secu- 
rities for  the  performance  of  this  en- 
gagement.    After  the  expiration  of 
the  three  months,  without  any  re- 
quisition on  the  part  of  the  customer, 
the  customer  consents  to  an  exchange 
of  other  securities  for  those  deposited 
by  the  bankers,  without  any  new  sti- 
pulation as  to  the  period  of  redemp- 
tion, and  the  bankers  afterwards  be- 
come bankrupt.    Heldj  under  these 
circumstances,  that  the  time  for  re- 
placing the  Cuba  bonds  became  in- 
definite, and  that  the  bankers  were 
not  bound  to  replace  them,  until  re- 
quested to  do  so  ;  and  that  no  such 
request  having  been  made  by  the 
customer  before  their  bankruptcy, 
the  customer  had  no  right  to  prove 
for  the  amount  of  the  bonds  under 
the  fiat ;  and  that  the  6  Geo.  4.  c.  16. 
s.  56,  as  to  the  proof  of  contingent 
debts,  did  not  apply.   Ex  parte  Eyre, 
8M.  D.  &D.  12;  1  Phill.  227. 

A  customer  deposits  a  box  con- 
taining various  securities  with  his 
bankers  for  safe  custody,  and  after- 
wards grants  a  loan  of  a  portion  of 
such  securities  to  one  of  the  partners 
in  the  banking  house  for  his  own  pri- 
vate purposes,  upon  his  depositing 


in  the  box  certain  railway  shares  to 
secure  the  replacing  of  the  secu- 
rities thus  lent.  This  partner  after- 
wards, for  his  own  purposes,  and 
without  the  knowledge  of  the  cus- 
tomer, subtracts  the  railway  shares, 
and  substitutes  others  of  less  value. 
Heidi  that,  as  the  proceeds  of  the 
railway  shares  were  not  applied  to 
the  use  of  the  partnership,  the  bank- 
ing firm  were  not  answerable  for  this 
tortious  act  of  their  partner  for  his 
own  benefit,  and  consequently  that 
the  customer  had  no  right  of  proof 
against  the  joint  estate  for  the  amount 
of  the  difference  between  the  value 
of  the  shares  subtracted  and  those 
that  were  substituted.    Ibid. 

Heldf  also,  that  the  partners  were 
not  chargeable  with  any  loss  occa- 
sioned by  this  subtraction  of  the 
shares,  on  the  ground  of  negligence ; 
and  that  even  if  they  were,  it  would  be 
a  claim  for  unliquidated  damages,  and 
therefore  not  proveable  gainst  the 
joint  estate.    Ilnd. 

2.  A  bill  of  exchange  remitted  by  a 
customer  to  his  bankers,  and  not  due, 
but  remaining  in  specie  at  the  time 
of  their  bankruptcy,  continues  the 
property  of  the  customer ;  and  the 
same  is  the  law  as  to  a  bank  post 
bill,  which  the  customer  sends  to  the 
bankers,  with  a  letter  desiring  them 
to  place  it  to  his  credit,  and  to  send 
him  a  receipt.  Eg  parte  Atkins^  d 
M.  D.  &  D.  103. 

S,  By  the  custom  of  a  bank,  money 
paid  in  after  banking  hours  was  put 
into  a  separate  place  of  deposit,  and 
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entered  in  a  oounter  booki  but  not 
eanied  to  die  eoftouier's  account  till 
next  day.  Where  a  cuatomer  paid 
in  bank  notes  after  the  banking 
houray  and  the  banker  haying  before 
reaolved  not  to  open  his  bank  again^ 
placed  the  note  in  such  separate 
place  of  deposit,  without  carrying  it 
to  the  account  of  the  customer,  and 
next  morning  stopped  payment,  and 
became  bankrupt,  the  bank  note  was 
held  to  remain  the  property  of  the 
customer.  Sadler  v.  Belcher,  %  Moo. 
ft  Rob.  489. 

4.  Customers  draw  cheques  on  their 
bankers  with  whom  their  accounts 
are  ahready  overdrawn,  and  pay  away 
the  cheques,  which  come  to  the  hands 
of  other  bankers.  The  second  bank- 
ers remit  to  the  first  the  cheques 
in  a  printed  circular,  desiring  the 
amount  of  them  to  be  paid  to  the 
London  correspondents  of  the  second 
bankers.  Notwithstanding  this  dr- 
cuhur,  the  custom  between  the  bankers 
is  to  pay  one  another's  cheques,  so 
flvr  9B  circumstances  permit,  by  remit- 
tances of  notes  of  the  bankers  send- 
ing the  cheques,  dfareotly  to  those 
bankers,  the  understanding  beii^ 
however  that  the  cheques  should  be 
paid  on  the  day  on  which  they  are 
received,  or  the  day  foUowing,  either 
by  stteh  remittances,  or  by  remit- 
tances according  to  the  directions  of 
the  droular.  The  first  bankers  give 
the  second  credit  in  their  books  for 
the  amount  of  the  cheques,  but  be- 
come bankrupt  three  days  after  re- 
ceiving them,  and  without  having 


made  any  payment  or  renuttsaee  b 
respect  of  them,  knowing  at  die  time 
of  receiving  the  cheques  thstbmk- 
ruptcy  was  inevitable.  Theangnia 
obtain  payment  from  the  cvtann 
of  the  fidl  amoimts  of  the  dsfiei. 
Held^  that  the  second  bsnken  wBt 
entitled  to  payment  in  ftdl  of  Ae 
same  amounts  oat  of  the  benkzopli* 
estate.  £s|MrieCofe,  3  M.D.&IX 
189. 

5.  Where  short  bills  hsd  bam  aei 
posited  with  a  country  baoksr,  ad 
had  been  by  him  indomd  to  ks 
agent  in  London,  who  had  t  liai 
upon  them  finr  advances  to  the  eon* 
try  banker:  Hdi^  on  the  bmk* 
mptey  of  the  country  bankor,  thit 
the  proceeds  of  the  bills,  after  atfii- 
fying  the  lien  of  the  London  beakai^ 
ought  to  bo  distributed  ntnlily 
among  the  depositors  of  the  ahoit 
bills.  Ex  parte  FroggaH^  8  M.  D.ft 
D.  S%%. 

6.  If  the  bahnce  of  a  fasDki« 
account  remain  overdue  after  dw 
bankruptcy  of  the  banker,  Ui »' 
signees  are  entitled  to  teeam'^^ 
rest  on  sndi  balance,  as  wdl  fiv  ^ 
period  which  has  elapsed  siaee  the 
bankruptcy  as  for  that  which  \d 
elapsed  befbre  it.  Pott  v.  Bem^  1 
Car.  &  Kir.  S^5. 

7.  A.  AT.,  who  carries  on  bosiiietf 
in  partnership  with  /.  C,  J.  f*  ^ 
T.  5.,  as  bankers,  signs  one  of  tbe 
notes  of  the  bank  in  th»  fons,  "I 
promise  to  pay,"  8fc  "  For  /.  C» 
/.  P.,  R.  M.  and  T.  S.-K.  M" 
On  the  firm  becoming  baiikrq^ 


Banknpicjf. 

Ud,  that  the  holder  of  the  note 
might  prove  against  R.M.'s  separate 
estate.    E»parteCAmH€,8M.B,& 
D.  736. 
See  Bill  ov  Exchanos,  d^-SsT- 
orr— Tau8T|  ft^  9. 

BANK  POST  BILL. 
Sec  Bill  of  Exchanos,  4. 

BANKRUPT. 
See  EzECUTioNf  5. 

(Ldif  EiaimmiUum  qf.) 
See  CsaTiriCATs,  ft. 
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ice  ofPetiim  t^^oii.) 
S<e  AnvBaTisxiONT. 

(Wife*e  Propert]/.) 
See  Husband  akd  Wiyb. 

BANKRUPTCY. 
1.  Bequest  ofa  share  in  certain  trust 
iimds  in  trust  for  if  •!  his  executors, 
administrators  and  assignsi  provided, 
that  if  J^  shouldj  during  the  life  of 
B*  or  C*  assign,  charg^i  or  otherwise 
dispose  of  his  9har9  in  the  principal 
or  intorest  thereof,  or  attempt  or 
agree  ao  to  do,  or  do  any  act 
whereby  his  share  in  the  said  mo- 
nies, if  payable  to  himself,  or  his 
executofs  or  administrators,  would 
become  vested  in  some  other  person, 
then  and  in  such  case  all  his  estate, 
right,  title,  and  interest  in  such  trust 
monies  should  absolutely  cease  and 
detenninei  and  thereby  and  there- 
npcm  become  absolutely  forfeited; 


and  the  trustees  should  thencefor- 
ward stand  possessed  of  the  shares 
or  share  so  forfeited,  in  trust  to  pay, 
apply,  and  dispose  of  the  annual 
produce  thereof  during  die  lives  of 
B.  and  C,  for  the  support  and  main- 
tenance of  A.  and  of  his  vrife  and 
fiunfly,  or  otherwise  for  his  and  their 
benefit,  in  such  manner  as  the  trus- 
tees should  think  proper,  and  after 
the  death  of  B.  and  C.  should  settle 
and  assure,  or  pay  and  apply,  and 
dispose  of  the  share  so  forfeited,  in 
trust  for,  or  for  the  benefit  of  A.  and 
his  fiuttily,  in  such  manner  as  they 
should  in  their  discretion  think  pro- 
per.   J.  assigned  all  his  property  to 
trustees  for  his  creditors,  and  thereby 
committed  an  act  of  bankruptcy,  and 
a  fiat  being  issued  against  him,  he 
was  dedared  a  bankrupt,  ^d^that 
up(m  the  execution  by  or  of  the  as- 
signment, his  share  and  interest  in  the 
trust  monies  became  subject  to  the 
trust  declared  by  the  will  for  the  be- 
nefit of  A.  and  his  wife  and  fiimily; 
that  An  was  not  of  necessity  entitled 
to  any  part  of  the  mcome  of  the 
trust  monies  separately  firom  his  wife 
and  children,  but  that  any  interest  of 
Af  in  the  trust  monies  not  applicable 
for  the  support  and  maintenance  of 
his  wife  and  children,  passed  to  his 
assignees  on  his  bankruptcy.  Keare* 
Ay  V,  fFaodcoekt  S  Hare,  185. 

ft.  After  a  demurrer  had  been  put 
in  to  a  biU,  the  sole  plaintiff  became 
bankrupt.  Upon  the  motion  of  the 
defendant,  who  had  demurred,  the 
Court  ordered   that    the   assignee 
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should  remedy  the  defect  in  the 
suit  within  a  month,  or  that  the  bill 
should  be  dismissed  without  costs. 

A  party  ordered  to  take  a  step 
within  a  fixed  time,  or  that  the  bill 
should  be  dismissed,  if  desirous  of 
an  extension  of  the  time,  must  give 
notice  of  motion  so  as  to  enable  him 
to  bring  it  on  before  expiration  of 
the  time  fixed.  Lord  HunHngtawer 
V.  Skerborn,  5  Beav.  d80. 
See  Relation. 

{Bankruptcy,  Evidence  of.) 
See  Adyertisexbkt. 

BARON  AND  FEME. 
See  Husband  and  Wife. 

BILLS  AND  NOTES. 

1 .  A.  and  B.,  who  are  partners,  and 
C,  as  their  surety,  give  a  joint  and 
several  promissory  note  to  I>«,  by 
which  they  *' jointly  and  severally 
promise  to  pay"  to  D.  the  amount  of 
a  partnership  debt  due  from  A.  and 
B.  The  note  is  signed  by  A.  and  B., 
not  as  individuals,  but  in  their  part- 
nership firm,  and  by  C.  the  surety. 
Held,  that  this  note  could  not  be 
treated  as  the  several  note  of  each 
one  of  the  three,  but  as  the  several 
note  only  of  the  surety,  and  the  joint 
note  of  A.  and  B. ;  and  that  on  the 
bankruptcy  of  A.,  who  had  survived 
his  partner  B.,  the  holder  of  the  note 
could  only  rank  as  a  creditor  against 
the  joint  estate.  Ex  parte  Wilion,  3 
M.  D.  &  D.  57. 

A.  survives  B.,  his  partner,  and 


continues  the  business  in  the 
firm  of  "  A.  and  B. ;"  at  the  time 
of  B.*#  death  a  large  balance  w» 
owing  by  them  to  their  bankers, 
to  whom  A.f  some  time  after  B't 
death,  indorses  several  biDs  in  die 
partnership  firm  of  A.  and  B, :  Edd, 
that  it  could  not  be  inferred  firon 
this  circumstance  alone  that  the  billt 
were  so  indorsed  upon  a  partnership 
transaction  of  A.  and  B.,  and  that 
the  bankers  might  prove  the  amomit 
of  the  bills  against  the  separate  estate 
of^.     Ibid. 

2.  B.jS*.  and  Co.,  of  Calcutta*  having 
consigned  certain  goods  to  G^.  B.  ia 
England,  on  which  they  had  a  lien 
for  the  price,  write  him  word  that 
they  intend  to  draw  in  favour  of 
6.  K.  and  Co.  for  the  balance  of  suck 
shipments,  and  that  they  indoae  bUb 
of  lading  and  policies  of  insuranoe 
for  the  goods  in  question ;  and  tkey 
also  draw  a  bill  for  the  amount  oa 
Q.  B.  in  favour  of  G.  K.  and  Ca, 
which  they  direct  G,  B.  "  to  place  to 
account  of  shipments  per  Gord^/ 
Before  the  goods  reach  England,  G.B. 
becomes  bankrupt,  and  die  goods 
come  to  the  possession  of  hia  assig- 
nees.   HMf  that  the  above  expres- 
sions   in    the   bill   and   the    letter 
amounted  to  a  specific  appn^rialioB 
of  the  goods  for  the  payment  of  the 
bill,    and  that  the  asstgnees  wete 
bound  to  account  to  6.  JT.  and  Ca. 
for  the  proceeds.    Ex  parte  CM' 
Hones,  SM.D.Sc  D.  109. 

3.  A  person  deposits  a  bill  of  ex- 
change for  IfifWOL,  payable  to  hii 
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order,  and  also  a  warrant  of  attorney, 
executed  by  the  acceptor  of  the  bill, 
and  expressed  to  be  made  to  secure 
(among  other  things)  the  payment  of 
the  bOl.  The  purpose  of  the  deposit 
is,  and  is  by  the  accompanying  me- 
morandum expressed  to  be,  to  secure 
the  payment  of  another  bill  for  3000/., 
accepted  by  the  depositor.  The  de- 
posited bill  is  not  indorsed.  On  the 
bill  for  3000/.  becoming  due,  it  is 
renewed,  the  deposited  documents 
remaining  in  the  possession  of  the 
holder  of  this  bill^  and  a  new  memo- 
randum of  deposit  being  signed, 
which  states  the  deposit  to  have  been 
made  on  the  day  of  the  date  of  the 
new  bill«  This  bill  is  renewed  in  the 
same  way,  and  the  transaction  is  re- 
peated on  several  successive  occa- 
sions, eacli  transaction  taking  place 
through  the  agency  of  a  person  who 
is  the  solicitor  of  the  acceptor  of  the 
deposited  bill  for  12,000/.,  and  who, 
as  such  solicitor,  attested  the  execu- 
tion of  the  warrant  of  attorney  ;  but 
no  further  notice  of  any  of  the  trans- 
actions is  given*  Held^  on  the  depo- 
sitor becoming  bankrupt. 

That  the  deposit  must  be  consi- 
dered to  have  been  made  at  the  time 
of  the  first  transaction,  and  not  to 
have  been  made  afresh  at  every  suc- 
ceeding one. 

That  the  interposition  of  the  soli- 
citor of  the  party  who  executed  the 
deposited  warrant  of  attorney  was 
not  notice  to  that  party,  so  as  to  take 
the  security  out  of  the  reputed  owner- 
ship of  the  depositor. 

VOL.  m. 


That  the  circumstance  of  the  war- 
rant of  attorney  being  expressed 
or  executed  for  the  purpose  of  se- 
curing the  payment  of  a  sum  pri- 
marily secured  by  a  negotiable  in- 
strument, did  not  supersede  the  ne- 
cessity of  notice  as  to  the  warrant  of 
attorney. 

That  the  deposit  of  the  bill  of 
exchange,  though  not  indorsed,  was 
good,  without  notice ;  and  that  the 
depositee  was  entitled  to  have  it  in- 
dorsed and  to  the  common  equitable 
mortgagee's  Order.  Ex  parte  Price 
re  Gibbs,  3  M.  D.  &  D.  586. 

4.  A  bill  of  exchange  remitted  by  a 
customer  to  his  bankers,  and  not  due, 
but  remaining  in  specie  at  the  time 
of  their  bankruptcy,  continues  the 
property  of  the  customer,  and  the 
same  is  the  law  as  to  a  bank  post 
bill  which  the  customer  sends  to  the 
bankers,  with  a  letter  desiring  them 
to  place  it  to  his  credit,  and  to  send 
him  a  receipt.  Ex  parte  Atkins^  3 
M.  D.  &  D.  103. 

5.  Assumpsit  on  a  note  alleged  to 
have  been  made  by  defendant,  pay- 
able to  W,  or  bearer,  and  indorsed 
by  IV.  to  plaintiff.  Plea,  that  before 
indorsing,  W,  became  bankrupt, 
whereupon  a  fiat  issued  and  assig- 
nees were  appointed,  &c.,  by  reason 
whereof  all  W.*s  interest  in  the  note 
vested  in  the  assignees ;  and  that  the 
indorsement  was  not  made,  nor  had 
the  plaintiff  any  interest  in  the  note 
before  it  was  so  vested. 

Replication  (under  stat.  2  &  3  Vict, 
c.  29.  8.  1),  that  the  note  was  in- 
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dorsed  by  JV,  to  plaintiff,  and,  being 
so  indorsed,  was  bond  Jide  received 
by  plaintiff  before  the  fiat;  that 
plaintiff  had  not,  at  the  times  of  in- 
dorsement and  receipt,  notice  of  any 
act  of  bankruptcy  committed  by  fV,, 
and  that  the  note  was  not  indorsed 
or  received  by  way  of  fraudulent 
preference.  Rejoinder,  that  the  note 
was  not  bond  fide  received  by  plain- 
tiff before  the  fiat,  in  manner,  &c. 
Issue  thereon.  W,  had  indorsed  the 
note  in  blank,  and  delivered  it,  be- 
fore the  fiat,  to  his  son,  who  delivered 
it  to  plaintiff,  but  this  last  delivery 
was  not  before  the  fiat.  No  mala 
fides  appeared. 

Held^  that  the  issue,  by  its  terms, 
raised  the  question  whether  plaintiff 
had  personally  received  the  note  be- 
fore the  fiat,  and  that,  he  not  proving 
such  receipt,  defendant  was  entitled 
to  the  verdict. 

Also,  that  the  issue  was  material, 
for  that  under  the  statute  it  is  ne- 
cessary to  show  an  actual  bond  fide 
receipt  of  the  note  by  some  person 
before  fiat;  and,  if  the  pleading  avers 
such  a  receipt  by  A,,  it  is  not  suffi- 
cient to  show  that  A,  received  the 
note  bond  fide  after  fiat,  but  that  be- 
fore fiat  it  was  indorsed  in  blank  to 
£.,  from  whom  A.  received  it,  and 
therefore  that  it  was  constructively 
indorsed  to  A.  before  fiat.  Green  v. 
Steer,  1  Ad.  &  Ell.  N.  S.  707. 

See  Banker  akd  Customer— Lien, 
4  —  Partner,  1  —  Petitioning 
Creditor,  1,  ^. 


BOND. 

A*  and  B.  enter  into  a  joint  ad 
several  bond  to  C,  D.  and  £.;C. 
delivers  the  bond  to  A*  (wbo  mi 
her  son)  for  safe  custody,  and  after 
for  some  time  receiving  the  intefeit 
from  A.,  she  and  D.,  another  of  tk 
obligees,  die.  B.,  one  of  the  oUigon, 
also  dies,  when  his  executors  and  i. 
make  an  arrangement  together,  with- 
out the  privity  of  £.,  the  surririDg 
obligee,  and  erase  the  name  and  fd 
of  B.  from  the  bond.  EM,  tbt 
this  did  not  invalidate  the  bond  « 
against  A. ;  and  that  on  bis  bank* 
ruptcy,  the  surviving  obligee  w^ 
prove  for  the  amount  of  the  prindpil 
and  interest  due  upon  the  bond,  b 
ftarte  Snnik,  d  M.  D.  &  D.  S78. 

BOTTOMRY  BOND. 
See  Ship. 

CERTIFICATE. 

I.  Certificate  ready  for  aUomnor, 
but  not  allowed  before  bk^V^ 
c.  l%%,  came  into  operation:  BA 
sufficient  under  the  new  act,  and  dr 
lowed  accordingly.  Ex  f&rte  Fsr^ 
3  M.  D.  &  D.  65. 

t.  The  Court  declined  allowiBK 
the  certificate  of  a  bankrupt  who  hi' 
passed  his  last  examination  beftit 
the  forty-second  day,  and  oriflw 
another  day  to  be  advertised  for  his 
examination.  Ex  parte  Earit  5  M. 
D.  &D.  $%\. 

8.  In  order  to  induce  a  creditf 
to  sign  the  certifieate  of  a  bankrnpti 
A.  gave  him  an  understanding  ^ 
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in  oonaderation  that  the  creditor 
would  sell  goods  to  the  bankrupt, 
he,  A.f  would  guarantee  payment  to 
a  certain  extent  at  any  time  during 
the  dealings  between  him  and  the 
bsttkrupt. 

Heldj  that  the  guarantee  was  void 
by  sect*  125  of  the  Bankrupt  Act, 
6  Gfo.  4.  c.  16.  Hankey  v.  CM^  1 
Ad.  &  Ell.  N.  S.  490. 

4.  Where  the  fiat  and  proceedings 
were,  before  the  passing  of  the  act 
5  &  6  Viet.  c.  122,  left  in  the  pos- 
session of  the  sole  assignee,  who  was 
not  to  be  found,  the  Court  ordered 
that  the  Commissioner  should  be  at 
liberty  to  proceed  without  them  in 
allowing  the  certificate.  Ex  parte 
Baidwm,  S  M.  D.  &D.  826. 

6.  A  bankrupt,  after  the  issuing  of 
the  fiat  against  him,  but  before  the 
granting  of  his  certificate,  promised 
in  writing  to  pay  a  debt  due  by  him 
before  his  bankruptcy:  HeUy  that 
this  promise  did  not  revive  the  debt, 
so  as  to  enable  the  creditor  to  sue 
the  bankrupt  thereon  in  an  action  of 
mdebiiaitu  auumpni*  Kirkpatrick  v. 
TailersaU,  1  C.  &  K.  577. 
&eAppiBAViT,  5 — FuTURB  Debt- 
Petition  TO  STAT  Certificate. 

CHEQUE. 
See  Bakkxe  and  Customer. 

CHOSE  IN  ACTION. 

See  Husbanp  and  Wife — Reputed 

Ownership. 

COGNOVIT. 

See  Execution,  8. 


COMMISSIONERS. 

1.  Semble,  the  Court  of  Review 
has  jurisdiction  to  direct  references 
to  the  Commissioners.  Ex  parte 
Gore,  3  M.  D.  &  D.  77. 

2.  Quterei  whether  a  Commissioner 
of  the  Court  of  Bankruptcy  is  bound 
to  obey  an  Order  of  reference  of  the 
Court  of  Review.  Es  parte  Curkwis, 
d  M.  D.  &  D.  seft. 

S,  The  Commissioners  are  bound 
to  execute  Orders  of  reference  made 
by  the  Court  of  Review ;  but  neither 
that  Court  nor  the  Lord  Chancellor 
can  compel  the  Commissioners  to 
execute  such  Orders.  Ex  parte 
Steward,  SM.D.Sc  D.  405. 

4.  Where  an  Order  was  made  by 
a  District  Commissioner  on  a  solicitor 
to  pay  a  certain  sum  to  the  official 
assignee,  without  stating  the  special 
facts  on  which  the  Order  was  made, 
or  that  the  party  was  a  solicitor  of 
the  Court,  or  that  he  acquiesced  in 
the  Order :  Held,  that  the  Commis- 
sioner had  no  jurisdiction  to  make 
such  an  Order.  Ex  parte  ColUns,  3 
M.  D.  &  D.  604. 
Sec  Commitment — Messenger — 
Protection  prom  Arrest. 

COMMITMENT. 
A  warrant  of  commitment  of  a 
bankrupt  for  not  satisfactorily  answer- 
ing questions  put  to  him  need  not  set 
out  an  examination  previous  to  that 
upon  which  he  has  been  committed, 
unless  such  examination  taken  toge- 
ther with  the  subsequent  one  is  un- 
satisfactory. 

3f  £ 
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A  single  Commissioner  of  a  Dis' 
trict  Court  of  Bankruptcy  has  power 
to  issue  such  warrant. 

A  bankrupt  having  been  committed 
for  not  satisfactorily  answering  ques- 
tions was  again  brought  up,  when  the 
Commissioner  refused  to  make  any 
order,  but  afterwards  issued  a  war- 
rant for  his  detention,  on  the  ground 
that  his  answers  on  the  last  examina- 
tion were  not  unsatisfactory,  the 
Court  refused  to  grant  a  writ  of 
habeas  corpus,  the  warrant  showing 
sufficient  ground  for  his  detention. 
Ex  parte  Dauncy^  1  Dowl.  &  L.  608. 
See  War&ant. 

COMPOSITION  DEED. 

See  Fraudulent  PaEFERENCE,  4. 

COMPROMISE. 

See  Assignees,  IS — Advertise- 
ment^ 5. 

CONFORMITY. 

See  Affidavit,  5. 

CONTEMPT. 

A  petition  for  the  committal  of  a 
person  for  publishing  insulting  ob- 
servations on  the  Court  of  Review, 
and  on  parties  engaged  in  litigation 
before  it,  with  reference  to  proceed- 
ings on  a  particular  bankruptcy,  is 
properly  intituled  in  the  matter  of 
such  bankruptcy. 

I  he  Court  of  Review  has  jurisdic- 
tion to  commit  for  such  a  publication, 
as  a  contempt,  and  may  make  the 
order  for  committal  upon  the  petition 


of  the  parties  aggrieved,  and  m^  by 
such  order  direct  the  penoa  oon- 
mitted  to  pay  all  petitioner's  eoits, 
charges,  and  expenses. 

The  publication  of  the  ohtemtioK 
respecting  the  petitioners  ia  inch  a 
case  was  held  to  be,  of  itself,  i  eos- 
tempt  of  Court,  and  the  Coort  r- 
fused  to  discharge  the  penoo  oon- 
mitted,  until  he  apologized,  aswdl 
with  regard  to  the  petitionenuwith 
regard  to  the  Court  itself. 

Held  also,  that  an  offer  to  piofe 
the  truth  of  the  observations,  if  ^ 
petitioners  would  proceed  upontkn 
as  a  libel,  was  an  aggravation  of  tbe 
contempt. 

A  petition  txa  which  judgneatbi 
been  finally  pronounced,  batoo  wiiicl 
the  Order  has  not  been  drawn  a^ 
held  a  pending  proceeding,  for  the 
purpose  of  rendering  the  publiciti« 
a  contempt  of  Court,  even  if  the 
actual  pendency  of  a  proceediog  » 
requisite  to  give  the  Court  ju^idi^ 
tion  to  commit ;  but  tembU  thitmci 
pendency  is  not  requisite. 

A  compromise  of  a  contest  fa  Ae 
choice  of  assignees,  by  wbich  v 
business  of  the  bankruptcy  wasdiniiei 
between  two  distinct  firms  of  soii^i' 
tors,  who  were  to  be  joindy  appoW 
solicitors  to  the  fiat,  strongly  diop 
proved  of  by  the  Court.  £r^' 
Turner,  3  M.  D.  &  D.  5«5. 

CONTINGENT  DEBT. 
1 .  Upon  a  loan  of  JJ8.«00^»  Cols 
bonds  by  a  customer  to  his  banktf*" 
the  latter  engaged  to  replace  tbe* 


Contingent  Debt, 
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'*  at  or  within  the  expiration  of  three 
months,  if  he  should  require  them  to 
do  so,"  and  to  deposit  other  securities 
for  the  performance  of  this  engage- 
ment. After  the  expiration  of  the 
three  months  without  any  requisition 
on  the  part  of  the  customer,  the  cus- 
tomer consents  to  an  exchange  of 
other  securities  for  those  deposited 
hy  the  bankers,  without  any  new 
stipulation  as  to  the  period  of  re- 
demption, and  tlie  bankers  after- 
wards become  bankrupt :  Heid,  under 
these  circumstances,  that  the  time  for 
replacing  the  Cuba  bonds  became  in- 
definite, and  that  the  bankers  were 
not  bound  to  replace  them  until  re- 
quested so  to  do ;  and  that  no  such 
request  having  been  made  by  the 
customer  before  their  bankruptcy, 
the  customer  had  no  right  to  prove 
for  the  amount  of  the  bonds  under 
the  fiat ;  and  that  the  6  Geo.  4.  c.  16. 
8.  56,  as  to  the  proof  of  contingent 
debts  did  not  apply.  Ex  parte  Eyre, 
3  M.  D.  &  D.  12 ;  1  Phill.  ^^7. 

2.  A.  agreed  to  sell  to  B.  for 
4000^  a  ship  employed  on  a  distant 
voyage  when  she  should  arrive  at  her 
port  of  discbarge  in  the  united  king- 
dom, and  B,  agreed,  within  one  month 
after  her  arrival,  or  within  such  further 
time  as  should  be  necessary  for  effect- 
ing the  repairs  and  discharging  the 
cargo,  on  the  execution  of  a  bill  of 
sale  of  the  vessel,  to  deliver  to  A, 
two  promissory  notes  for  the  amount 
of  the  purchase  money ;  in  default  of 
which  A.  meant  to  sell  the  ship  and 
keep  the  proceeds  in  part  of  the  pur* 


chase  money,  B,  undertaking  to  pay 
to  A,  any  deficiency  within  one  calen- 
dar month  after  such  sale;  and  in 
case  the  vessel  should  be  lost  the 
agreement  was  to  be  void.  On  the 
£7th  March  the  ship  arrived,  before 
which  time  B,  became  bankrupt.  On 
the  31st  March  A.  gave  notice  of  her 
arrival  to  the  assignees,  who  declined 
to  complete  the  contract,  and  A,  sold 
the  ship  for  2833/.  Held,  that  the 
agreement  amounted  to  a  contract  on 
the  part  of  B.  to  pay  a  certain  sum 
on  a  contingency,  liable  to  be  reduced 
on  another  contingency,  and  that  A, 
could  prove  for  the  balance  of  the 
4000/.  after  deducting  the  amount  of 
the  proceeds  of  the  sale  of  the  ship. 
Ex  parte  Harrison,  3  M.  D.  &  D. 
850. 

3.  Covenant.  The  declaration 
stated  that  the  defendant  effected  a 
policy  of  insurance  on  his  life,  and 
assigned  it  to  plaintiff  to  secure  a 
sum  of  money  lent  by  plaintiff  to 
defendant,  and  that  defendant  had 
covenanted  to  pay  the  premiums  on 
the  policy :  breach,  that  he  had  not 
so  paid  the  premiums. 

Plea,  the  defendant's  bankruptcy 
after  commission  of  the  breaches. 

Heldf  that  the  plea  was  no  answer^ 
as  the  defendant's  liability  to  pay  the 
premiums  to  the  insurance  office  con- 
stituted no  debt,  either  contingent  or 
otherwise,  between  plaintiff  and  de- 
fendant, and  was  collateral  to  the 
debt,  and  not  proveable  under  de« 
fendant*s  commission.  Toppin  y.  Field, 
3  Qale  &  Dav,  340, 


764 


CoU$. 


INDEX. 


Co9U. 


COSTS. 

1.  A  petitioner  obtaining  an  Order 
of  the  Court  for  any  purpoee,  which 
directs  him  to  pay  the  costs  of  another 
party  appearing  on  the  petition,  is 
bound,  on  the  requisition  of  such 
party,  to  produce  the  Order  to  the 
Registrar,  pursuant  to  the  General 
Order  of  the  29th  April  1844,  for 
the  purpose  of  his  marking  on  it  the 
date  when  it  passed,  preparatory  to 
the  issuing  of  a  writ  ofjienfadai  for 
the  amount  o£  the  costs.  Ex  parte 
Grwutead,  3  M«  D.  &  D.  %M. 

2.  Where  bills  of  costs  of  the 
solicitor  to  the  fiat  had  been  taxed 
and  paid  before  1835,  and  the  assig- 
nees' accounts  containing  these  pay- 
ments had  been  audited  and  passed 
by  the  Commissioners,  and  one  of 
the  solicitors  to  the  fiat  and  two  of  the 
assignees  had  since  died :  HM,  that 
a  petition  for  retazation,  presented  in 
1844,  came  too  late,  whether  the  case 
came  within  the  act  6  &  7  VicL  c.  73, 
or  not;  as  to  which,  qwere. 

As  to  other  bills  delivered  in  and 
before  1834,  and  paid  without  being 
taxed  by  the  assignees,  by  payments 
on  account,  ending  in  1834,  hddf  that 
the  statute  did  not  prevent  taxation, 
and  that  the  petition  was  not  too  late. 
Ex  parte  Wocktcn,  3  M.  D.  &  D.  70%. 

3.  Under  a  fiat  in  bankruptcy, 
issued  in  the  year  1840,  G.  was  ap- 
pointed dficial  assignee,  and  received 
possession  of  the  bankrupt's  books, 
&c.  On  the  10th  of  December,  1 841, 
the  fiat  was  annulled  by  consent  of 
the  creditors,  and  the  bankrupt  de- 


manded the  restoration  of  hit  boob : 
but  this  being  refused,  on  the  4A  of 
January,   1842,  he  oomneiieed  a 
action  of  trover  against  Q,  for  dior 
recovery.    On  the  25th  of  Isasny 
a  second  fiat  was  issued  agaiwit  the 
plaintiff,  and  on  the  12thof  Msjda 
plaintiff  was  duly  adjudged  s  bnk- 
rupt.     On  the  25th  of  May,  Gn  d* 
defendant  in  the  suit,  was  agaia  ap- 
pointed official  assignee.     On  At 
23rd  of  February   the  acCioB  m 
tried,  and  the  plaintiff  obtaiasd  i 
verdict.     HeH,  that  the  defenditf 
was  entitled  to  stay  the  proeeedingf 
in  the  action,  upon  payment  of  eoiti 
down  to  the  date  of  the  second  fill 
in  bankruptcy.  OiicAfer&ajv.(iiWi 
3  Dowl.  N.  S.  1 ;  I  Dowl.  &  L  1. 
4.  An  executrix  brought  an  actka 
of  assumpsit  for  4/.  It.  1^.,  in  respect 
of  a  debt  found  by  the  testatoA 
books  to  be  due  from  the  defendiBt 
Before  action  the  defendant  aifepi 
that  he  had  a  set-off,  but  he  pleaded 
as  to  21. 159.  his  bankruptcy;  sndtf 
to  the  residue,  non  assumptift;  tk 
plaintiff  entered  a  nolle  prosequi » 
to  %L  15#.,  but  recovered  a  nrW 
for   1/.  6s.  Irf.  the  residue.    M 
that  the  cause  of  action  having  ariio 
in  the  county  of  Middlesex,  andtbe 
debt  being  reduced  below  ¥H^  ** 
defendant  was  entitled  to  enter  a 
suggestion  upon  the  roll  to  a** 
him  to  double  costs  of  suit ;  and  Ait 
his  right  to  do  so  was  not  aftcied 
by  the  position  of  the  plaiatifr » 
executrix,  nor  by  her  ignownce  « 
the  bankruptcy  of  the  defendant,  t^ 
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by  the  eirainuitMice  of  the  hank- 
vupCey  not  having  been  put  in  isave. 
StUwdi  r.  Braeker,  S  Dowl.  N.  S.  25 1 . 

5.  The  plamtifi  recovered  a  ver- 
dict in  an  action  of  aatampait  on  two 
bills  of  exchange  for  68/.  6s,  for 
damages  and  costs.  After  a  flat  in 
bankruptcy  had  issued  against  the 
defendant,  they  ligned  judgment. 
Afterwards  they  proved  under  the 
commission  for  the  amount  of  the 
bills  of  exchange,  the  Commissioners 
refusing  to  allow  them  to  prove  for 
the  costs.  The  bankrupt  never  ob- 
tained his  certificate,  nor  was  any 
dividend  paid  under  the  commission. 
The  plaintiffs  subsequently  sued  out 
a  writ  of  sd.fa.  to  revive  the  judg- 
ment, solely  with  the  view  of  re- 
covering the  costs.  The  Court 
granted  a  rule  to  stay  proceedings 
onthe<ri.ya.   Woodivardy,  Meredith, 

2  Dowl.  ft  L.  185. 

6.  On  taxation  of  costs,  a  charge 
for  consulting  counsel  previously  to 
presenting  the  petition,  and  a  fee  to 
a  second  counsel  on  the  hearing,  if 
the  petition  is  one  of  a  special  nature, 
ought  to  be  allowed.    Ex  parte  ElUs, 

3  M.  D.  fr  D.  <)00. 

7.  An  application  to  review  the 
taxation  of  an  oflScer  of  the  Court 
may  be  made  by  way  of  motion. 

Assignees  having  the  conduct  of  a 
sale  under  the  usual  Order,  made  on 
the  petition  of  a  vendor,  having  a 
lien  for  unpaid  purchase  money,  are 
justified  in  taking  the  opinion  of 
counsel  on  the  conditions  of  sale,  and 
wiB  be  allowed  the  costs  of  so  doing, 


out  of  the  proceeds  of  the  sale, 
although  those  proceeds  may  fall 
short  of  the  sums  due  to  the  vendor. 
Ex  parte  Lewis,  8  M.  D.  &  D.  178. 

8.  The  provisions  of  the  8  &  4 
Win.  4.  c.  47.  s.  8,  enabling  the 
Court  of  Review  to  refer  bills  of 
costs  to  be  taxed  by  the  Registrar,  is 
confined  to  such  bills  as  are  directed 
to  be  taxed  by  the  1  &  ^  JFill.  4. 
c.  56,  s.  6,  and  the  directions  of  the 
last  mentioned  act  apply  only  to 
**  costs  of  suit  between  party  and 
party  in  the  Court  of  Review."  Other 
bills  of  costs,  therefore,  must  still  be 
referred  for  taxation  to  a  Master  in 
Chancery.  Ex  parte  Qlatster,  8  M. 
D.  k.  D.  U9. 

9.  Qmaers,  whether  5  &  6  Vid. 
c.  122.  s.  19,  (which  gives  the  de- 
fendant costs  in  case  the  plaintiff 
should  not  recover  the  amount  for 
which  he  filed  an  affidavit  of  debt,) 
applies  to  a  case  referred  for  arbitra- 
tion. Higginson  v.  Broadhurst,  1 
Dowl.  &  L.  490. 

10.  A  trader,  against  whom  a  fiat 
has  improperly  issued,  is  requested  by 
the  petitioning  creditor  to  consent  to 
an  order  to  annul,  on  payment  of  the 
costs,  &c.  of  the  application;  the 
proposed  Order  not  providing  for 
the  costs  of  annulling  the  fiat  and 
incidental  thereto.  The  trader  does 
not  object  on  the  ground  of  this 
omission,  but  requires  other  and  un- 
usual words  to  be  added  to  the  pro- 
posed order,  which  the  petitioning 
creditor  declines  inserting.  Held,  that 
this  negociation  did  not  deprive  the 
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trader  of  his  costs,  on  his  afterwards 
presenting  a  petition  of  his  own  to 
annul.  Ex  parte  Mwgrove,  S  M.  D. 
&  D.  386. 

See  Agent,  2 — Contempt— Inspec- 
tor— Assignees,  6,  11 — Mort- 
gage, 13, 14, 15, 16, 17 — Official 
Assignee — Voluntary  Deed. 

COURT  OF  REVIEW. 

Declaration  in  case  for  maliciously 
suing  out  a  fiat  in  bankruptcy  against 
plaintiff.  The  count  averred  that  the 
fiat  was  untenable,  &c,  and  that  such 
proceedings  were  thereupon  had,  that 
on,  &c.,  it  was  duly  ordered,  to  wit, 
by  the  Court  of  Review,  that  the  fiat 
should  be,  and  that  the  same  then 
was,  rescinded  and  annulled,  and  the 
proceedings  on  the  said  fiat  were 
thereupon  then  wholly  ended  and 
determined.     Plea,  Not  guilty. 

On  motion  after  verdict  for  plain- 
tiff to  enter  a  nonsuit  on  the  ground 
that  the  order  annulling  the  fiat  was 
proved  at  the  trial  to  have  been  the 
Lord  Chancellor's,  and  not  that  of 
the  Court  of  Review :  Held,  that  the 
plea  of  Not  guilty,  under  the  New 
Rules,  did  not  put  in  issuse  the  an- 
nulling of  the  fiat,  and  therefore  that 
the  variance,  if  any,  was  no  ground 
of  nonsuit. 

On  motion  to  arrest  judgment  on 
the  ground  that  the  Court  of  Review 
had  no  authority,  under  I  8c  2  Will.  4. 
c.  50,  to  annul  a  fiat:  Held  (as- 
suming this  to  be  so),  that  the  state- 
ment of  an  order  by  the  Court  of 


Review,  in  the  above  coont,  nigk 
be  rejected;  and  that  the  residwof 
the  count  was  sufficient,  after  verdict 

Semble^  that,  if  tbe  objectioo  od  the 
face  of  the  count  would  have  beet 
good  on  motion  in  arrest  of  judgment, 
the  judge  at  nisi  prius  ought  not  to 
have  permitted  an  amendment  under 
Stat.  3  &  4  Will  4.  c.42.  s.  23.  Atlk' 
eon  v^  Raleigh,  S  Ad.  &  Ell.  N.  S.  79. 

See  Cohhissionbrs — CoNiBim. 

DEBT,  FUTURE. 
See  Future  Debt. 

DECLARATION. 
See  Court  of  Review. 

DELAY. 

See  Annulling,  2,  4,  8. 

DEMAND. 
See  Partner,  5. 

DEPOSIT. 
See  Bill  of  Exchange,  S— Hobt* 

GAGE. 

DISCHARGE. 
See  Protection  from  Anjusffi 

DISCLAIMER. 
See  Official  Assignee. 

DIVIDEND. 
1.  After  a  dividend  has  beendc' 
clared,  a  party,  entitled  in  respect  of 
a  proof,  request  the  assignees,  by 
letter,  to  send  him  the  amount  of  his 
dividend  in  a  post  office  order,  f^ 
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mising  to  send  a  receipt  by  return  of 
post  The  assignees  send  no  an- 
swer. HMj  that  this  is  such  a  re- 
fusal to  pay  the  dividend,  as  entitles 
the  creditor  to  an  order  upon  petition 
at  the  costs  of  the  assignees  person- 
ally. Ex  parte  Jachon^  S  M.  D.  & 
D.  1. 

%,  Where  a  creditor,  through  in- 
advertence, omits  to  prove  at.  the 
final  dividend  meeting,  the  Court 
will  allow  him  to  call  a  fresh  meeting 
for  that  purpose,  at  his  own  costs, 
and  will  rescind  the  former  dividend, 
so,  however,  as  not  to  disturb  any 
payments  made  to  the  creditors  who 
have  already  received  it.  Ex  parte 
Diiworth,  3  M.  D.  &  D.  63. 

See  Assignees,  1 4. 

DOCKET. 
J.  fF,f  in  support  of  a  petition  for 
a  fiat,  deposed  that  the  alleged  bank- 
rupt was  indebted  to  him,  </.  A/.,  his 
copartner  (omitting  the  word  "  and") 
for  goods  sold  and  delivered  by  the 
deponent  and  his  said  copartner: 
Heldf  that  the  omission  rendered  the 
affidavit  unavailable  for  the  purpose 
of  striking  a  docket ;  and  the  officer, 
having  permitted  the  docket  to  be 
struck,  subject  to  the  question  of  the 
sufficiency  of  the  above  affidavit,  and 
having  afterwards  permitted  a  docket 
to  be  struck  by  another  creditor: 
He/d,  that  the  latter  creditor  was 
entitled  to  the  fiat.  Ex  parte  HUl^ 
3M.D.  &D.  51. 

See  Annulling,  9, 


DUTY. 
See  Stamp. 

EJECTMENT. 

See  Assignees,  9. 

ELECTION. 

See  Assignees,  11,  12 — Proof,  5. 

EQUITABLE  MORTGAGE. 

See  Mortgage. 

EVIDENCE. 
1.  Assumpsit  by  the  surviving  as- 
signee of  a  bankrupt,  under  an  Eng- 
lish commission,  against  a  debtor,  a 
native  of  India,  and  resident  within 
the  jurisdiction  of  the  Supreme  Court 
of  Calcutta.  Plea,  that  the  defend- 
ant had  not  undertaken  or  promised 
in  the  manner  or  form  as  the  plaintiff, 
assignees  as  aforesaid,  had  com- 
plained against  him.  Two  days  after 
issue  joined,  the  defendant  gave  no- 
tice that  he  intended  to  dispute  the 
trading  petitioning  creditor's  debt 
and  bankruptcy.  At  the  trial,  copies 
of  the  proceedings  in  the  Bankruptcy 
Court,  the  commission,  adjudication 
and  assignment  to  the  plaintiff  and 
his  co-assignee,  which  purported  to 
be  certified  by  the  clerk  of  the  en- 
rolments, and  to  be  under  the  seal 
of  the  Court  of  Bankruptcy  in  Eng- 
land, pursuant  to  the  2  &  3  Will.  4. 
c.  114.  s.  9,  were  given  in  evidence ; 
but  no  proof  was  given  that  these 
copies  were  authentic,  nor  was  the 
seal  proved  to  be  that  of  the  Court 
ofBankruptcy  in  England.  A  verdict 
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was  given  for  the  plaintiff,  liberty 
being  reserved  for  the  defendant  to 
move  for  a  nonsuit.  A  rule  nisi  was 
afterwards  granted,  and  after  argu- 
ment made  absolute,  and  the  verdict 
set  aside,  and  judgment  of  nonsuit 
entered  for  the  defendant,  on  the 
grounds  that  there  was  no  evidence 
of  an  act  of  bankruptcy,  of  trading 
subsequent  to  the  passing  of  the  6 
Geo,  4.  c.  16,  and  that  neither  that 
act,  nor  the  ft  8c  S  WiU.  4.  c.  114, 
extended  to  India :  HM^  on  appeal, 
affirming  the  judgment  of  the  Court 
below, 

That  the  plea  of  non-assumpsit  put 
the  bankruptcy  and  assignment  at 
issue  sufficiently  without  any  notice. 

That  the  form  of  the  plea,  **  as- 
signee as  aforesaid,"  was  not  an  ad- 
mission of  the  plaintiff's  title  as  as- 
signee of  the  bankrupt,  but  only  used 
in  reference  to  the  description  the 
plaintiff  had  given  of  himself  in  the 
declaration. 

That  the  statutes  6  Geo.  4.  c.  16* 
and  the  J3  &  a  Wm.  4.  c.  114,  made 
to  facilitate  the  proof  of  bankruptcy 
and  assignment  in  England,  did  not 
extend  to  the  courts  in  India,  and 
that  in  those  courts  such  evidence  of 
the  bankruptcy  must  be  given  as 
would  have  been  required  to  prove 
the  fact,  if  no  statutory  regulations 
had  been  made.  Clark  v.  MuUick,  S 
Moore,  25j8. 

t.  Assumpsit  against  acceptor  of 
a  bill  of  exchange.  Plea,  that,  be- 
fore and  at  the  time  of  the  accepting, 
&c.  a  fiat  in  bankruptcy  had  issued 


and  was  ia  proaecatiiNi  aguist  de* 
fendmty  and  defendant  then  owsd 
plaintiff  a  debt  proveabb  nnder  dv 
commission,  and  that  defeodtnl,  ii 
consideration  that  plaintiff  woiU 
prove  such  debt  nnder  the  eovnii^ 
sion,  agreed  to  eocept  and  sooeptod 
the  bill  in  part  payment  of  the  4^ 
eo  to  be  proved,  whereby  the  UUim 
and  is  Toid.  Replioation»  deByag 
the  acceptance  in  part  pcyneat  d 
•neh  debt.    Issue  thenon. 

HeU  that  the  etatenent  in  tk 
plea  did  not  oblige  the  plaiitif  lo 
prove  the  bill  at  the  trial,  ner  CDtide 
the  defendant  to  o&er  evidcoee  of  it> 
without  having  given  notice  to  psi- 
duce.  Goodered  v,  Armuret^  5  ii 
&  £11.  N.  6.  956. 
See  Act  of  Bankruptcy,  3— A> 
vertisemekt  —  exzcutiox,  7  - 
Petitioniho  Cebtotox,  1— ?*>• 

TECTION     FEOM     ArKBST  —  VlTA 

Voce. 

EXAMINATION. 

See  CBATIFXCATBf  2. 

EXECUTION. 
1.  The  assignees  of  a  bankiBf^ 
are  entitled  to  recover  in  trom 
goods  bonft  fide  seized  by  an  execu- 
tion creditor  under  a  fieri  hdas  ci 
a  judgment  upon  a  warrant  of  ^' 
tomey  after  a  secret  act  of  biD^* 
ruptcy,  but  not  sold  until  after  die 
date  and  issuing  of  the  fiat,  av 
notice  thereof;  and  the  stat t^^ 
VlcU  c.  29,  does  not  protect  such  an 
execution.  Skey  v.  Carter,  11  »• 
&  W.  571. 
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ft.  Goods  of  one  M.  were  seised 
on  the  15th  March  (under  %ji,  fa* 
upon  a  judgment  on  a  warrant  of 
attorney),  after  a  secret  act  of  bank- 
ruptcy ;  a  fiat  issued  against  M*  on 
the  15th  April)  and  the  goods  mete 
sold  on  the  2nd  May.  HM,  that 
the  execution  was  defeated  by  the 
bankruptcy.  Lackington  v.  M'Laek' 
Ian,  5  Scott,  N.  R.  874. 

d.  The  goods  of  one  H.  were 
seised  under  sereral  writs  of  execu- 
tion; ff.  having  subsequently  become 
bankrupt,  and  his  assignees  claiming 
the  goods,  an  issue  was  directed 
under  the  interpleader  act,  the  goods 
being  sold  and  the  proceeds  paid  into 
court  to  abide  the  event.  In  the 
result,  four  of  the  executions  were  set 
swide.  Htldf  that  the  right  of  the 
assignees  to  the  proceeds  paid  into 
Court  w$B  subserrient  to  that  of  the 
other  execution  creditors,  whose 
judgments  were  not  impeached. 
Ooidickmidt  v.  Handet,  6  Scott,  N. 
B.  962. 

4.  The  proceeds  of  the  sale  of 
goods  under  an  execution  on  a  war- 
rant of  attorney,  invalid  by  reason  of 
a  prior  act  of  bankruptcy  under  the 
6  Geo,  4.  c.  16.  s.  10,  become  vested 
in  the  assignees  for  the  benefit  of  the 
whole  body  of  creditors,  is  subject 
however,  while  in  the  hands  of  the 
sberiff,  to  any  writs  of  execution  in 
adverse  actions  lodged  with  him 
before  fiat  issued.  Goldgchmidt  v. 
Hamlet,  1  Dowl.  &  L.  501. 

5.  Where  judgment)  has  been  en- 
tered up  and  execution  issued  on  a 


warrant  of  attorney,  but  a  fiat  in 
bankruptcy  has  issued  against  the 
defendant  and  is  still  in  operation,  he 
is  not  therefore  disqualified  by  want 
of  interest  from  moving  to  set  aside 
the  execution  on  the  ground  of  bad 
faith,  though  the  debt,  warrant  and 
judgment  are  unimpeached.  Ptnches 
V.  Harvey,  1  Ad.  &  Ell.  N.  S.  868. 

6.  Trover  by  the  assignees  of  a 
bankrupt  against  the  sheriff  of  Mid- 
dlesex.   Plea,  that  after  the  bank- 
ruptcy, and  after  the  passing  of  the 
t%tS  Vkt.  c.  t9,  the  plaintiffs,  as 
assignees  of  the  bankrupt,  were  pos- 
sessed of  the  goods  in  question  by 
reason  of  the  relation  of  their  title  to 
the  act  of  bankruptcy ;  that  after  the 
bankruptcy,  and  whilst  they  were 
possessed  of  the  goods,  and  before 
the    conversion   in   the  declaration 
mentioned,  one  fT.  sued  out  a  writ 
of  J?,  /b.,  and  delivered  it  to  the  de- 
fendants as  sheriff,  and  that  they, 
before  the  fiat,  seized  and  took  in 
execution  the  goods  for  the  purpose 
of  levying  the  debt,  and    thereby 
committed  the  said  conversion ;  that 
the  execution  was  really  and  band 
Jide  executed  before  Ae  fiat,  and  that 
at  the  time  of  executing  it,  the  exe- 
cutioii  creditor  had  no  notice  of  any 
prior  act  of  bankruptcy  by  the  bank- 
rupt committed.     Replication,  that 
the  bankrupt  procured  the  said  writ 
to  be  sued  out,  and  caused  the  de- 
fendants to  take  the  goods  in  execu- 
tion, with  intent  to  defeat  and  delay 
his  creditors,  and  thereby  committed 
an  act  of  bankruptcy ;   that  after- 
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wards,  and  after  the  said  goods, 
which  is  the  conversion  complained 
of.  Heldf  first,  that  the  words 
**bondJide  executed"  referred  to  the 
execution  creditor  and  the  sheriff, 
and  not  to  the  bankrupt ;  and  there- 
fore that  the  replication  did  not 
amount  to  any  argumentative  tra- 
verse of  that  averment,  but  was  good 
by  way  of  confession  and  avoidance ; 
secondly,  that  the  replication  was  not 
bad  in  omitting  to  state  in  what  the 
conversion  consisted.  Qvetre,  whe- 
ther the  replication  was  not  bad  for 
duplicity,  as  stating  a  second  conver- 
sion, but,  semble,  that  the  statement 
of  the  second  conversion  amounted 
merely  to  an  informal  new  assign- 
ment. Belcher  v.  Magncy,  12  M.  & 
W.  102;  3  Dowl.  N.  S.  441. 

7.  Semble^  that  where  a  creditor, 
who  has  obtained  execution  on  a 
judgment  on  a  warrant  of  attorney, 
brings  an  action  against  the  assignees 
of  a  bankrupt  to  try  the  validity  of 
an  execution,  it  lies  on  him  (the 
plaintiff)  to  show  that  the  warrant 
was  given  in  an  action  commenced 
adversely,  if  he  relies  on  1  Will.  4. 
c.  7.  s.  7.  JUnnii  v.  Chaffcrt^  I  Dav. 
&  Mer.  14. 

8.  Money  levied  under  a  cognovit 
not  filed,  and  upon  which  no  judg- 
ment has  been  signed  within  21  days, 
is  void  as  against  assignees  of  an 
insolvent,  although  the  cognovit  was 
given  in  a  suit  commenced  adversely, 
and  although  the  proceeds  of  the 
execution  are  paid  over  to  the  judg- 
ment creditor  before  the  insolvency* 
B^n  V,  Yorkt^  5  M.  &  6.  428. 


9.  In  December,  1837,  certaia 
goods  of  one  Cox  were  seized  by  tlie 
sheriff  under  a  writ  ofj(../a.,  andby 
him  conveyed  to  the  plaintiff  by  bill 
of  sale,  the  goods  remaining  in  Cu*i 
possession  under  a  secret  a^raIlg^ 
ment  between  him  and  the  plaioti£ 
In  December,  1838,  a  fiat  inned 
against  Cox^  under  which  he  was  duly 
declared  a  bankrupt.  In  Aogusti 
1841,  the  goods  (which  still  remained 
in  Cox^s  possession)  were  again  seized 
by  the  sheriff  under  other  writs  of/ 
fa,i  and  by  him  sold,  and  the  pro- 
ceeds paid  over  under  an  indemmtj 
to  the  assignees,  who  then  for  the 
first  time  asserted  their  right.  In 
trover  by  the  plaintiff  against  the 
sheriff,  the  jury  having  found  that 
the  goods  were  in  the  order  and  dis- 
position of  Cox  as  the  reputed  owner 
at  the  time  of  his  bankruptcy,  widi 
the  consent  of  the  true  owner :  Hdi, 
that  the  sheriff  was  not  under  tbe 
circumstances  precluded  firom  setting 
up  the  title  of  the  assignees  as  aa 
answer    to    the    action.     Ltakt  ▼• 

Looedmft  ^  Scott,  N.  R.  908. 

10.  An  irregular  execution  agaiDit 

the  defendant  was  levied  on  tbe  1st 
of  March.  The  sale  took  place  oa 
the  7th  of  March  and  thirteen  fol- 
lowing days.  On  the  14th  of  Marck 
a  docket  in  bankruptcy  was  stnick 
against  the  defendant,  and  notice 
thereof  and  of  the  act  of  bankroptty 
committed  was  given  the  same  day 
by  the  attorney  of  the  petiliooiiig 
creditors  to  the  plaintiffs  and  to  tbe 
sheriff.  On  the  15th  of  March  a 
flat  issued  against  the  d^rfeod^Bt^ 
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under  which  he  was  adjudged  bank* 
rupt,  and  assignees  were  appointed 
on  the  12th  of  April.  On  the  13th 
of  April  the  assignees  gave  notice  to 
the  sheriff  that  they  claimed  the 
proceeds  of  the  sale;  and  on  the 
ftSth  a  rule  was  obtained  on  their 
behalf  to  set  aside  the  judgment 
and  execution  for  irregularity.  The 
judgment  roll  was  not  carried  in  till 
the  19th  of  April.  Held,  that  the 
motion  was  not  too  late.  Brooks  ▼• 
Hodion,  St  Dowl.  &  L.  St5G. 

11.  A  writ  of^./a.  having  issued 
against  A.f  one  of  two  partners,  un- 
der which  the  partnership  property 
had  been  seized,  a  second  writ  of^. 
fa.  was  issued  against  A.  B.y  and 
lodged  with  the  same  sheriff,  but  no 
actual  entry  or  seizure  took  place 
under  it  before  a  fiat  in  bankruptcy 
issued  against  both  partners.  The 
sheriff  having  subsequently  sold  the 
partnership  property,  and  satisfied 
both  writs :  Hddf  that  there  was  no 
sufficient  seizure  under  the  second 
writ,  within  the  meaning  of  the  6 
Geo*  4.  c.  16.  s.  108>  as  against  the 
assignees.   Johnson  v.  EvanSf  1  Dowl. 

12.  Trover  will  lie  against  a  sheriff, 
who  having  seized  goods  after  an  act 
of  bankruptcy,  under  a  feri  facias 
issued  on  a  ju^^ment  founded  on  a 
warrant  of  attorney,  sells  the  goods 
after  the  issuii^  of  the  fiat.  In 
trover  by  the  assignees  of  a  bank- 
rupt, the  defendant  pleaded  that  the 
plaintiffs  by  relation  of  their  title  as 
assignees  were  entitled  to  the  pos- 
session of  the  goods,  that  a  writ  of 


Ji,  fa.  was  directed  to  the  defendants 
as  sheriff,  and  that  before  the  fiat  the 
defendants  **  executed  and  levied 
execution  under  the  writ,  and  there- 
by committed  the  grievance,  &c.,  that 
the  execution  was  bond  fide  levied  at 
the  time  of  executing  and  levying  it. 
Neither  the  defendants  nor  the  exe- 
cution creditor  had  notice  of  a  prior 
act  of  bankruptcy.  Replication,  that 
the  writ  of  ^.  fa,  issued  on  a  judg- 
ment entered  up  on  a  warrant  of  at- 
torney, and  that  before  the  issuing  of 
the  fi,  fa,  the  bankrupts  committed 
an  act  of  bankruptcy,  and  a  fiat 
issued  within  less  than  two  months  of 
the  execution  and  sale,  and  that  after 
the  fiat,  and  before  the  sale,  the 
sheriff  had  notice  of  the  act  of  bank- 
ruptcy and  fiat,  and  that  after  such 
notice  the  defendants  sold  the  goods, 
qu(Z  est  eadem,  &c.  Held,  on  special 
demurrer,  that  the  replication  was 
good  by  way  of  confession  and 
avoidance.  Cheston  v.  Gibbs,  3  Dowl. 
N.  S.  420. 

13.  A  judgment  creditor,  who, 
having  taken  the  body  of  a  bankrupt 
in  execution  before  the  bankruptcy, 
keeps  him  in  prison  till  he  is  dis- 
charged by  his  certificate,  cannot 
prove  under  the  bankruptcy.  Ex 
parte  Mvdie,  3  M.  D.  &  D.  66. 

QucerCf  whether  a  final  judgment 
by  default  not  obtained  by  collusion, 
but  adversely,  which  could  not  have 
been  disputed,  if  the  debtor  remained 
solvent,  may  be  impeached  under  his 
bankruptcy,  on  a  proof  being  ten- 
dered upon  it.     Ibid. 

But  if  the  judgment  were  obtained 
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under  such  circumstances  as  would 
have  been  a  ground  for  the  inter- 
ference of  a  court  of  equity  to  re- 
strain ezecutiony  those  circumstances 
are  a  sufficient  objection  to  the  proofs 
although  the  debtor  may  have  omitted 
to  make  a  legal  defence  which  he 
had  to  the  action,  and  although  (un- 
der such  circumstances  as  those  of 
the  present  case)  nearly  twenty  years 
have  elapsed  since  the  judgment  was 
obtained.  IM. 
See  Act  or  Bankeuptgy— Noticb. 

EXECUTOR. 

See  Costs,  5. 

EXECUTOR  DE  SON  TORT. 
See  RspUTin  Owsxrship. 

EXPUNGING  PROOF. 
jSm  Stamp,  1,8. 

FACTOR. 

See  LlllTi  2-*IirTIEPL£ABlE« 

FEME  COVERTE. 
See  Husband  and  Wii b. 

FIAT. 

See  Annulling  -*  Fraud  —  Pbtz- 

TiONiNO  Cebditor,  6 — Vbnub. 

FRAUD. 
1.  A  joint  creditor  of  A.  and  B* 
strikes  a  docket  for  a  separate  fiat 
against  ^.,  and  after  the  docket  is 
struck.  A*  delivers  to  him  certain 
bills  of  exchange,  forming  a  portion 
of  the  j<rint  estate  of  J,  and  B«,  in 


part  satisfaction  of  his  debt  HtU, 
that  the  creditor  did  not  therdij 
incur  a  forfeiture  of  his  debt,  uadei 
the  6  Geo.  4.  c  16.  s.  8,  and  thit 
the  words  of  that  sectioo,  *'  whereby 
such  person  may  receive  more  in  the 
pound  than  tke  other  crtditen,* mem 
the  creditors  entitled  to  receive  divi- 
dends under  the  particular  bsak- 
ruptcy ;  and  that  the  property,  to  the 
payment,  gift,  or  delivery  of  wfaidi 
the  section  is  meant  to  relate,  is  pro- 
perty which  forms  a  subject  of  dis- 
tribution under  the  particular  fiat 
ExfMirte  Smith,  3  M.  D.  &  D.  144. 

d.  Where  one  of  two  partners,  who 
was  anxious  to  dissolve  the  futua- 
ship,  procured  a  creditor  to  issue  t 
joint  fiat  against  the  firm,  and  it^ 
peered  that  the  main  object  of  the 
fiat  was  to  dissolve  the  partneish^ 
and  that  the  division  of  the  efleets 
among  the  creditors,  if  an  object  at 
all,  was  so  merely  in  a  alight  snd  iih 
ferior  degree,  and  was  a  purpose  only 
subsidiary  to  the  other ;  the  flat  wai 
held  to  be  issued  under  a  fidse  eakwr 
for  a  concealed  object,  and  was  o^ 
dered  to  be  annuUed  at  the  cost!  of 
the  petitioning  creditor  and  the  part- 
ner who  induced  him  to  issue  it.  Es 
parte  PUppe  re  CouUfm,  9  M.  D.  & 
D.  505. 

3.  A,fh  trader  in  embarrassed  d^ 
cumstances,  offered  his  crediton  a 
composition  of  7f  •  6d.  in  the  pound, 
which  was  reftised  by  the  msjontj, 
including  B.  B.  filed  an  affidavit  in 
the  Court  of  Bankruptcy,  and  on  the 
13th  of  March  served  on  i^.  a  eofj, 
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and  a  demand  of  payment,  and  he 
also  served  a  notice  on  the  auctioneer 
not  to  proceed  with  the  sale.  The 
goods  were  sold,  and  out  of  the  pro- 
ceeds a  payment  was  made  on  the 
5th  of  April  to  C.  of  the  amount  of 
the  composition  upon  a  debt  due 
from  A.  to  C.  Heldj  a  firaudulent 
preference.  Gi6#ofi  ▼.  MuBkeit,  4  M. 
&  6.  160. 

QwBrCf  whether,  under  the  1  &  2 
Viet.  c.  110.  8.  8,  the  twenty  days 
after  service  of  the  notice  are  to  be 
reckoned  indusiTely  of  the  day  of 
service.    Ibid, 

The  question  whether  a  fraudulent 
preference  was  given  appears  to  be 
<»ie  of  law  rather  than  of  fact.     Ibid. 

A  payment  really  and  b<md  Jidt 
made  is  a  payment  made  without  the 
intention  of  its  being  reclaimed.  Ibid, 

4.  In  an  action  by  assignees  of  a 
bankrupt  to  recover  back  money 
alleged  to  have  been  paid  by  the 
bankrupt  to  the  defendant  by  way 
of  fraudulent  preference,  in  contem- 
plation of  bankruptcy,  the  judge, 
assuming  that  there  had  been  such  a 
degree  of  importunity  on  the  part  of 
the  creditor  as  would  under  ordinary 
circumstances  repel  the  presumption 
of  the  payment  being  voluntary,  left 
it  to  the  jury  to  say  whether  it  was 
made  in  consequence  of  that  impor- 
tunity, or  with  a  view  to  a  fraudulent 
preference  of  the  defendant.  Heldy 
that  this  was  a  proper  direction. 
Cook  V.  Fritehard,  6  Scott,  N.  R.  84; 
5  Man.  &  Gr.  829 ;  and  iee  Pritchard 
V.  Hitckcoeky  6  Scott,  N.  R.  851. 


5.  One  Martin  being  in  embar- 
rassed circumatances,  executed  a 
deed  of  composition  to  secure  to  his 
creditors  the  payment  of  7#.  in  the 
pound  upon  the  amount  of  their  re- 
spective debts.  The  defendants,  who 
were  creditors,  refused  to  sign  the 
deed  until  they  had  obtained  from 
Martin  a  promise  to  give  them  secu- 
rity for  the  difference  between  the 
composition  and  the  full  amount  of 
their  demand  ;  and  afterwards,  in 
pursuance  of  that  agreement,  Martin 
gave  them  his  promissory  notes  pay- 
able to  themselves  or  order.  The 
defendanta  indorsed  the  notes,  and 
paid  them  into  their  bankers  atLeeds, 
to  whom  they  were  in  the  habit  of 
indorsing  all  bills  and  notes  received 
by  them^  and  drawing  generally  on 
account.  The  notes  were  presented 
at  maturity  by  the  London  corre- 
spondents of  the  Leeds  bankers,  and 
paid  by  Martin^  who  continued  his 
dealings  with  the  defendants  down  to 
the  bankruptcy,  (which  took  place 
about  three  years  afterwards,)  with- 
out ever  complaining  of  the  transac- 
tion, or  attempting  to  set  off  the  pay- 
ments made  in  respect  of  the  notes 
against  the  subsequent  demands  of 
the  defendants  upon  him.  There 
was  no  evidence  to  show  the  state  of 
the  account  between  the  defendants 
and  the  Leeds  bankers  at  the  time  of 
the  payments,  nor  any  evidence  that 
Martin  knew  in  what  character  the 
bankers  who  presented  the  notes  held 
them.  In  an  action  for  money  had 
and  received,  brought  by  the  assig- 
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nees  of  Martin  to  recover  back  the 
amount  of  these  notes,  it  was  left  to 
the  jury  to  say  whether  or  not  the 
payment  was  voluntary;  and  they 
were  told«  that  if  the  payment  was 
made  to  the  bankers  as  agents  only, 
it  must  be  considered  as  voluntary, 
and  that  if  they  found  the  payment 
to  be  voluntary,  and  to  have  been 
made  with  a  full  knowledge  of  the 
circumstances,  they  must  find  for  the 
defendants,  otherwise  for  the  plain- 
tiffs. The  Court  directed  a  new 
trial,  in  order  that  the  attention  of 
the  jury  might  be  more  precisely 
directed  to  the  question,  whether 
Martin  knew  the  character  in  which 
the  bankers  presented  the  notes,  as 
agents  or  as  holders  for  value.  Gib' 
son  V.  Bruce,  6  Scott,  N.  R.  SOB ;  5 
M.  &  G.  199. 

See  Bill  of  Exchange,  3 — Limita- 
tions, Statute  of,  2— Protbcteb 
Transactions. 

FRAUDULENT  PREFERENCE. 

See  Fraud. 

FRIENDLY  SOCIETY. 
Country  bankers,  appointed  by  a 
friendly  society  to  receive  monies, 
and  to  transmit  them  to  their  Lon- 
don agents  for  the  purpose  of  invest- 
ment in  the  Bank  of  England  to  the 
account  of  the  commissioners  of  the 
national  debt,  are  not  to  be  consi- 
dered as  appointed  to  an  office  in 
the  society,  within  the  meaning  of 
the  Friendly  Society  Act,  4  &  5  IVilL 
it,  c.  40,  s.  12  j  Ex  parte  Whipham,  3 
M.  D.&D.  564. 


FREIGHT. 
See  Ship. 

FUTURE  DEBT. 
Plaintiffs,  having  taken  £.  in  exe- 
cution for  a  debt,  discharged  hin 
upon  the  following  undertaking  of 
defendant:  **  In  consideration  of  yov 
discharging  B,  out  of  custody,  1  un- 
dertake that  he  shall  pay  the  debt 
due  to  you  by  four  half-yearly  in- 
stalments,'* &c.  Held,  that  die  ]^ 
tiff  might  have  proved  the  uapiid 
instalments  under  a  fiat  lo  bank- 
ruptcy against  defendant,  and  Uat 
defendant's  certificate  was  therefoie 
a  bar  to  an  action  upon  the  contract 
for  instalments  becoming  doe  siaee 
his  bankruptcy,  hane  v.  BwrgUrU  I 
Ad.  &  EU.  N.  S.  933. 

GAZETTE. 
See  Advertisement. 

GUARANTEE. 
A.  guarantees  to  a  banking  com- 
pany ''  all  current  obligations  ia  tbeir 
hands  to  which  B.  may  be  a  pnrtj, 
and  also  all  his  future  obligatioBS 
and  engagements  that  may  coDe  into 
their  hands."  Hdd^  that  the  \mw 
part  of  the  guarantee  as  to  tbefitsn 
obligations  implied  of  itself  a  con- 
sideration, and  did  not  require  tbe 
specific  statement  of  one  in  the  body 
of  the  guarantee,  according  to  tbe 
requisition  of  the  Statute  of  Fraodi, 
and  tliat  the  banking  company  migkt 
therefore,  on  the  bankruptcy  of  /t 
prove  for  the  amount  of  their  *>• 
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vances  to  B.  iubtequent  to  the  date  of 
the  guarantee.  Ex  parte  Uttkjokn, 
SM.  D.  &D.  182. 

And  tee  Cbrtificatb,  S. 

HUSBAND  AND  WIFE. 

1.  The  assignees  of  a  bankrupt 
cannot  maintain  an  action  in  their 
own  names  only  for  a  chose  in  action 
belonging  to  the  wife  of  the  bankrupt 
before  marriagei  as  a  promissory  note 
given  to  her  dum  sola.  Sherrington 
V.  Yates,  1  Dowl.  &  L.  1082,  re- 
▼ersing  Yates  v.  Sherrington,  1 1  M. 
&  W.  4ft. 

2.  A  testator  devised  and  be- 
queathed two  freehold  houses  to  his 
daughter,  her  heirs  and  assigns,  vfith 
all  the  furniture  in  one  of  the  houses, 
"  for  her  ov?n  sole  use  and  benefit." 
HM,  that  these  words  applied  to  the 
iiimiture  as  well  as  the  house,  and 
that  the  daughter  having,  after  the 
testator's  death,  intermarried  with 
K.,  who  afterwards  became  a  bank- 
nipt,  was  entitled,  as  against  the 
assignees,  to  the  whole  of  the  furni- 
ture for  her  separate  use*  Ex  parte 
KilSck,SM.D.&I>.4S0. 

9.  In  a  suit  filed  by  the  assignees 
of  a  bankrupt  against  the  trustees  of 
the  bankrupt's  marriage  settlement 
and  the  wife  of  the  bankrupt,  for  the 
purpose  of  recovering  the  fund,  sub- 
ject to  the  wife's  equity,  a  decree 
was  made  at  the  hearing  of  the  cause, 
the  husband  being  absent  from  the 
record,  by  which  it  was  referred  to 
the  Master  to  approve  of  a  proper 
settlement  for   the  wife.      On   the 

VOL.  III. 


cause  coming  on  for  hearing  for  fur- 
ther directions,  the  Court  declined 
to  proceed  in  the  absence  of  the  hus- 
band. 

A  trust  for  the  wife's  own  use  and 
benefit  is  not  a  trust  for  her  separate 
use.      Beales  v.  Spencer,  2  Y.  &  C. 

C.  C.  651. 

See  Bankkuftcy. 

INDIA. 

See  Evidence,  1. 

INJUNCTION, 
See  Lien,  6. 

INSOLVENT. 

See  Executor,  8 — Assignees,  7,  8— 
Protection  from  Arrest. 

INSPECTOR. 
In  an  order  appointing  an  inspec« 
tor,  liberty  was  given  to  him  to  apply 
to  the  Court,  or  to  the  Commissioner. 
Costs  of  appointing  an  inspector  do 
not,  as  of  course,  come  out  of  the 
estate,  on  behalf  of  which  he  is  ap- 
pointed.    Ex  parte  Sanderson,  3  M. 

D.  &  D.  dOO. 

INSTALMENT. 
See  Future  Debt. 

INTERPLEADER. 
1.  A.  consigned  goods  to  B,  as 
factor,  who  sold  them  to  C. :  B. 
having  become  bankrupt,  his  as- 
signees sued  C.  for  the  price  of  the 
goods,  which  were  also  claimed  by 
A,  :  Held,  that  C.  was  entitled  to 
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the  benefit  of  the  Interpleader  Act. 
Johnson  v.  Sham,  4  M.  &  G.  916. 

2.  The  goods  of  one  H»  were 
seized  under  several  writs  of  execu- 
tion; /f.  having  subsequently  be- 
come bankrupt,  his  assignees  claim- 
ing the  goods,  an  issue  was  directed 
under  the  Interpleader  Act ;  the 
goods  being  sold  and  the  proceeds 
paid  into  Court  to  abide  the  event ; 
in  the  result  four  of  the  executions 
were  set  aside  :  Held,  that  the  right 
of  the  assignees  to  the  proceeds  paid 
into  Court  was  subservient  to  that  of 
the  other  execution  creditors  whose 
judgments  were  impeached.  Gold-' 
Schmidt  V.  Hamktf  6  Scott,  N.  R. 
962;  1  Dowl.  &  L.  801. 
See  Execution,  3. 

JOINT  DEBT. 

See  Partneb. 

JOINT  FIAT. 

See  Advertisement,  3. 

JUDGMENT. 

A  judgment  creditor,  who,  having 
taken  the  body  of  a  bankrupt  in  exe- 
cution before  the  bankruptcy,  keeps 
him  in  prison  till  he  is  discharged  by 
his  certificate,  cannot  prove  under 
the  bankruptcy.  Ex  parte  Mudie^  S 
M.  D.  &  D.  66. 

Queer e,  Whether  a  final  judgment 
by  default,  not  obtained  by  collusion 
but  adversely,  which  could  not  have 
been  disputed,  if  the  debtor  remained 
solvent,  may  be  impeached  under  his 
bankruptcy,  on  a  proof  being  ten- 
dered upon  it,    Ibid. 


But  if  the  judgment  weie  obtsned 
under  such  circumstances  as  woild 
have  been  a  ground  for  the  interfe- 
rence of  a  Court  of  Equity  to  re- 
strain execution,  those  circumstaiiees 
are  a  sufficient  objection  to  theproo^ 
although  the  debtor  may  haveomitted 
to  make  a  legal  defence  which  be  U 
to  the  action,  and  although  (under 
such  circumstances  as  those  of  the 
present  case)  nearly  twenty  yesn 
have  elapsed  since  the  judgment  w« 
obtained.  Ibid. 
See  Costs,  6— Exbcxjtiok— PioMi 

5— Receiver — Warrant  of  A^ 

TORNST. 

JURISDICTION. 
See  Commissioner — ^Volvntaxt 
Deed. 

LACHES. 

See  Annulling,  ft,  4, 8. 

LANDLORD. 

See  AssioKBSs,  11, 12. 

LAST  EXAMINATION. 
See  Certificate,  Z, 

LIEN. 
I.  The  bankrupts  employed  tlie 
petitioners  as  their  broken  &r  tbe 
sale  of  East  India  produce,  and  tbe 
brokers  accepted  bills  to  a  hxp 
amount  in  favour  of  the  bankruptti 
on  the  credit  of  goods  deposited 
with  them  for  sale,  and  of  bflb  of 
lading  for  goods  shipped  and  ood- 
signed  from  India  to  the  bankrupti* 
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On  the  14th  October^  the  bankrupts, 
being  then  in  full  credit,  propoied  to 
the  brokers  to  accept  bills  in  their 
&Tonr  to  the  amount  of  3000/.,  and 
to  induce  them  to  do  so,  informed 
them  that  a  cargo  of  oil  was  con* 
signed  to  the  bankrupts  from  Bom- 
bay by  the  ship  Jkfa;«^,  which  they 
intended  to  place  in  the  broker's 
hands  for  sale,  and  undertook  to 
hand  over  to  them  the  bill  of  lading 
when  received.     On  the  24th  Oct. 
a  fiat  is  issued  against  the  bank- 
rupts, and  the  bill  of  lading  comes  to 
the    poesession  of    the   assignees; 
HMf  that  the  brokers  were  entitled 
to  have  the  bill  of  lading  delivered 
up  to  them,  and  had  a  lien  upon  the 
cargo  of  oil  for  their  general  balance. 
Est  parte  Barber,  3  M.  D.  &  D.  174. 
2.  Under  an  arrangement  between 
A.  at  Manchester,  and  C.  at  Liver- 
pool, A*  bought  goods  for  C.  in  A,*$ 
name,  and  consigned  them  for  sale  in 
A»'s  name  to  the  correspondents  of  B. 
in  India.    At  the  time  of  the  ar* 
rangement  and  of  the  shipment  of 
the  goods  C.  was  the  factor  of  B,  at 
Liverpool  (which  fact  was  known  to 
i^.)f  and  advised  B.  of  the  shipments, 
and  aa  to  the  advances  B.  might 
safely  make  thereon  to  A,    B«  had 
from  time  to  time  accounted  with  A» 
and  handed  over  to  him  the  balance 
of  the  proceeds  of  each  shipment, 
after  deducting  commission,  &c.    C. 
having  become  bankrupt  B,  refused 
to  pay  over  to  A.  the  balance  in  his 
hands,  claiming  a  lien  thereon  in 
respect  of  the  debt  due  to  him  from 


C,  on  the  ground  that  the  goods 
were  the  property  of  C.  and  not  of 
A.9  and  alleging  that  the  cause  of 
dealing  between  A.  and  C.  was  a 
fraud  upon  B.  A.  having  brought 
an  action  for  money  had  and  received 
against  B.,  the  judge  lef^  it  to  the 
jury  to  say,  first,  whether,  as  between 
A»  and  £.,  the  goods  were  the  pro- 
perty of  A, ;  and,  secondly,  whether 
the  transaction,  as  between  A.  and 
C,  amounted  to  a  fraud  on  B.,  pro- 
ductive of  injury  to  the  latter.  The 
jury  havmg  found  a  verdict  for  A. 
for  the  amount  of  the  balance  in  the 
hands  of  B.,  the  Court  refused  to 
grant  a  rule  nisi  for  a  new  trial. 
Scott  V.  Crawford,  4  M.  &  G.  1031. 
3.  B.  S.  &  Co.  of  Calcutta,  having 
consigned  certain  goods  to  G.  B.  in 
England,  on  which  they  had  a  lien 
for  the  price,  write  him  word  diat 
they  intend  to  draw  in  favour  of 
G.  J^.  &  Co.  for  the  balance  of  such 
shipments,  and  that  they  inclose  bills 
of  lading  and  policies  of  insurance  for 
the  goods  in  question,  and  they  also 
draw  a  bill  for  the  amount  on  G.  B. 
in  favour  of  6.  JC.  &  Co.,  which 
they  direct  G.  B.  to  place  to  account 
of  shipments  per  Gardner.  Before 
the  goods  reach  England  G.  B.  be- 
comes bankrupt,  and  the  goods  come 
to  the  possession  of  his  assignees. 
Held,  that  the  above  expressions  in 
the  bill  and  the  letter  amounted  to 
a  specific  appropriation  of  the  goods 
for  the  payment  of  the  bill,  and  that 
the  assignees  were  bound  to  account 
to  G.  K*  &  Co.  for  the  proceeds. 
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Ex  parte  GledstancSf  3  M.  D.  &  D. 
109. 

4.  A,  &  Co.  and  B.  &  Co.  engage 
in  an  ndventure  to  India  and  China 
upon  the  following  terms,  that 
10,000/.  was  to  be  invested  in  India 
bills,  the  proceeds  of  which  were  to 
be  remitted  to  China^  A.  &  Co. 
giving  instructions  as  to  one  half, 
and  B.  8c  Co.  as  to  the  other  half ; 
and  the  outlay  of  money  to  either 
party  to  be  saved  by  A,  &  Co.  nego- 
tiating their  drafts  upon  B.  &  Co., 
and  receiving  them  till  the  funds 
came  home.  The  10,000/.  xvas  to 
be  advanced  by  the  parties  in  equal 
shares,  but  B.  &  Co.'s  moiety  was  to 
be  provided  for  by  a  bill  drawn  on 
them  by  A.  6c  Co.,  payable  at  six 
months,  and  A.  8c  Co.'s  moiety  by 
another  bill  drawn  by  them  on  B.  8c 
Co.  payable  at  four  months.  Bills 
and  goods  are  accordingly  remitted 
from  India  to  China,  where  the  same 
are  realised  by  the  agents  of  ^.  8c 
Co.,  and  the  proceeds  invested  by 
them  in  the  purchase  of  other  goods, 
one  portion  of  which  is  consigned  to 
A.  8c  Co.,  and  the  other  to  B.  8c  Co., 
in  England.  B.  &:  Co.  become 
bankrupt  before  their  portion  of  the 
return  proceeds  arrive,  and  A.  8c 
Co.  are  obliged  to  pay  the  bill  drawn 
by  them  for  B.  8c  Co.'s  moiety  of 
the  1 0,000/. :  Held,  that  this  was  not 
such  a  joint  adventure  as  to  give 
A,  8c  Co.  a  lien  on  B.  8c  Co.'s  por- 
tion of  the  return  proceeds,  for  the 
amount  of  the  bill.  Ex  parte  Gem' 
melt,  3  M.  D.  &  D.  198. 


I  5.  A  railway  company  coDtractcd 
with  it  that  B.  should  build  a  bridge 
for  the  company  on  their  railway: 
R*  was  to  provide  implements  ud 
materials  y  and,  if  the  oompsDT't 
architect  considered  that  B.  did  not 
proceed  with  proper  expedition,  the 
company,  on  seven  day's  notiee, 
might  employ  other  or  additicDil 
workmen,  and,  in  that  case,  migbt 
use  the  implements  and  materiali 
of  B.,  which,  for  the  time  beiiigi 
should  be  used  by  A.  in  or  about 
the  works,  and  A.  was  to  repay  all 
additional  expenses.  The  company 
were  to  have  a  lien  on  the  imple- 
ments and  materials  which,  for  the 
time  being,  should  be  upon  the 
ground  whereon  the  bridge  was  to  be 
built,  as  a  security  for  the  completiiio 
of  the  works ;  B.  undertaking  to 
execute  such  deeds  as  counsel  for 
the  company  should  advise  for  eon- 
firming  the  lien  and  security.  A  fiat 
in  bankruptcy  issued  against  B.  on 
31st  July,  on  which  day  the  company 
took  possession  of  the  implementsand 
materials  used  by  B.  in  building  the 
bridge.  On  Ist  August  the  company 
gave  notice  as  provided  in  the  con- 
tract. On  2nd  August  they  com- 
menced completing  the  bridge,  and, 
in  so  doing,  used  some  of  the  mate- 
rials and  detained  the  rest  BM 
that  the  agreement  was  lawful,  not 
being  made  in  contemplation  of  banl^* 
ruptcy. 

That  the  company  were  not  en- 
titled to  use  the  implements  and 
materials  till  the  expiration  oi  tb^ 
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seven  days'  notice,    and    that    the 
previous  use  was  a  conversion. 

That  they  were  entitled,  after  the 
seven  days,  to  use  all  implements 
and  materials  used  by  the  contractor 
on  any-  part  of  the  works  for  con- 
structing the  bridge. 

That  they  were  entitled  to  a 
lien  upon  all  such  implements  and 
materials  so  used  as  were  upon  any 
land  possessed  by  the  company,  on 
which  the  building  of  the  bridge  was, 
in  a  popular  sense,  being  carried  on. 
fittt  not  a  lien  upon  the  materials  of 
a  temporary  railway  constructed  for 
bringing  articles  to  the  bridge  from 
an  adjoining  river,  nor  to  a  crane  at 
the  end  of  such  temporary  railway, 
not  being  on  the  company's  land* 

But  that  these  last  materials  were 
liable  to  be  used  by  the  company  as 
above. 

That  these  rights  of  the  com- 
pany were  not  invalidated  by  the 
possession  of  the  bankrupt,  under 
Stat.  6  Geo.  4.  c.  16.  s.  72,  he  being 
the  true  owner. 

Nor  by  other  implements  and 
materials,  so  used,  having  been  re- 
moved without  any  objection  from 
the  company's  authority,  the  lien 
being  a  shifting  one,  and  attaching  to 
such  articles  as  were  brought  from 
time  to  time,  and  ceasing  as  to  such 
only  as  were  removed. 

Nor  by  the  implements  and  mate- 
rials not  being  scheduled. 

The  assignees  of  A.  having 
brought  trover  against  the  company 
for  all  the  implements  and  materials 


above-mentioned,  the  defendants 
pleaded  the  contract  specially,  and 
alleged  that  the  implements  and  ma- 
terials were  brought  and  used  for 
the  bridge,  and  were  on  the  ground 
whereon  the  bridge  was  to  be  built ; 
and  that  the  defendants  had  posses- 
sion by  JR.'#  permission,  and  con- 
tinued to  possess  under  the  lien.  On 
replication  de  injurid :  Held,  that  the 
defendants  were  entitled  to  judg- 
ment, although  the  facts  did  not 
bring  all  the  articles  to  which  the 
declaration  applied  within  the  lien, 
the  plaintiffs  not  having  new  as- 
signed. 

The  rules  as  to  new  assignments 
apply  to  trover  as  well  as  trespass. 
Hawthorn  v.  Newcastle  -  upon  -  Tyne 
and  North  Shields  Railway  Company ^ 
d  Ad.  &  £11.  N.  S.  7d4. 

6.  The  principle  that  one  creditor 
shall  not  take  a  part  of  the  fund 
which  otherwise  would  have  been 
available  for  the  payment  of  all  the 
creditors,  and  at  the  same  time  be 
allowed  to  come  in  part  passu  with 
the  other  creditors,  for  satisfaction 
out  of  the  remainder  of  that  fund, 
does  not  apply  where  that  creditor 
obtains  by  his  diligence  something 
which  did  not,  and  could  not,  form  a 
part  of  that  fund.  The  Orphan 
Chamber  of  Batavia,  being  the  execu- 
tors of  a  foreign  creditor  in  the  island 
of  Java,  by  their  agent  in  Calcutta 
proved  the  amount  of  their  whole  debt 
against  the  estate  of  A.  B,,  who  had 
been  declared  insolvent  under  the 
Indian  Insolvent  Act,  9  Geo.  4.  c.  73| 


780 


Uen, 


INDEX. 


Lden. 


and  after  making  such  proof,  and 
receiving  the  dividends  upon  the 
whole  debt,  instituted  a  suit  in  the 
island  of  Java,  to  recover  a  planta- 
tion or  estate  there,  held  by  one  of 
the  insolvents  as  trustee  for  the  firm 
of  A,  B.  and  C.  D.  in  equal  shares ; 
to  which  suit  the  assignees  of  the  in- 
solvent appeared  as  defendants,  but 
judgment  was  given  in  fkvour  of  the 
creditor,  and  for  the  sale  of  the  estate 
for  his  benefit,  the  proceeds  of  which 
amounted  to  three-fifths  of  his  whole 
debt.'  The  assignees  of  ^.  B,  filed  a 
biU  on  the  equity  side  of  the  Supreme 
Court  at  Calcutta  against  the  agent 
of  the  foreign  creditor  resident  within 
the  jurisdiction,  praying  that  the  divi- 
dends might  be  refunded,  and  that 
the  defendants  might  be  restrained 
by  injunction  from  receiving  any 
further  dividends  until  all  the  other 
creditors  were  put  on  an  equal 
footing  with  the  creditor  at  Java, 
the  defendant  demurred  and  obtained 
judgment  against  the  assignees. 
Heid,  on  appeal  by  the  Judicial  Com- 
mittee, that  the  estate  in  Java,  not 
passing  to  the  assignees  under  the 
assignment,  did  not  form  any  part 
of  the  fund  that  was  available  for  the 
benefit  of  the  general  creditors,  and 
that  the  creditor  was  therefore  not 
bound  to  refund  the  dividends,  nor 
ought  to  be  prevented  from  receiving 
any  future  dividends,  provided  he 
did  not  receive  more  than  ftOs,  in  the 
pound  upon  his  whole  debt.  But 
the  bill  having  stated  that  the  credi- 
tor had  also  instituted  proceedings 


against  certain  debtors  of  the  iubl- 
vents  at  Bencoolen :  Held,  tbat  tbe 
assignees  were  entitled,  under  tbe 
prayer  for  general  relief  to  ao  ia- 
j  unction  to  stay  the  receipt  of  fiirtlNi 
dividends  until  the  proeeediogi  it 
Bencoolen  were  abandoned.  Cnd^ 
erell  v.  Dickens,  S  Moore,  98. 

7.  A  cetlui  que  truit,  entitled  to 
monies  payable  out  of  a  fond  in  tlie 
hands  of  trustees,  is  indebted  to  bii 
bankers  in  a  large  amount,  by  whidi 
his  account  is  overdrawn,  and  in  coa- 
sideration  of  not  being  pressed  to 
reduce  this  amount,  he  agrees  to  give 
the  bankers  a  lien  on  the  monies 
coming  to  him  out  of  the  trust  fimd. 
He  therefore  addresses  a  note  to  one 
of  the  trustees,  requesting  and  aodio- 
rizing  the  trustee  to  pay  to  tibe  credit 
of  the  account  of  the  cegttd  que  tnsi  it 
the  bank  the  monies  payable  to  bim 
out  of  the  trust  fund.  The  trustee  is 
apprised  of  the  arrangement  between 
the  parties.  Held,  on  the  cestmpi 
trust  becoming  bankrupt,  that  tbe 
bank  had  a  good  lien,  and  that  tbe 
authority  given  by  the  note  was  not 
countermandable.  Ex  parte  StaMri» 
S  M.  D.  &  D.  JI65. 

8.  Semhk,  That  the  sUtute  2  ft  3 
Vict.  c.  t9,  operates  to  protect  a 
daim  of  general  lien  on  the  goods  of 
a  bankrupt  coming  into  the  hands  of 
a  party  before  the  fiat  without  notice 
of  an  act  of  bankruptcy.  Brawus  v. 
Malcolm,  11  M.&W.  883. 

See  Assignees,  11,  1«— Bahxxi 
AND  Customer,  5— Shu — ^Tiusr, 
5. 
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LIMITATIONS,  STATUTE  OF. 

Indebitatus  assumpsit  against  «/. 
and  W. ;  plea,  the  Statute  of  Limita- 
tions ;  replication,  that  the  debt  ac- 
crued within  six  years.  The  debt 
uraa  originally  contracted  with  /.,  IT. 
and  Si ;  and  5.  more  than  six  years 
afterwards,  and  witbb  six  years  of  the 
action  being  brought,  made  a  pay- 
ment in  respeet  of  it  to  plaintiff.  5. 
became  bankrupt  shortly  after ;  and 
the  jury  found  that  he  made  the  pay- 
ment in  fraud  of  /.  and  ^.,  and  in  ex- 
pectation of  immediate  bankruptcy. 

HeUf  that  nevertheless  the  pay- 
ment barred  the  operation  of  statute. 
Goddari  ▼.  Ingram,  9  Ad.  ft  Ell.  N, 
8.  889. 

MARRIED  WOMAN. 

See  Husband  and  Wife. 

MESSENGER. 
The  assignees  of  a  bankrupt  are 
not  bound  to  continue  the  services  of 
a  messenger  appointed  by  the  com- 
missioners. Robion  v.  Jtmatiohn,  8 
Scott,  N.  R.  85. 

MISDESCRIPTION. 
Description  of  the  bankrupt  as 
late  of  a  place  at  which  he  carried 
on  business  a  year  before  the  issuing 
of  the  fiat,  he  having  carried  on 
business  since  elsewhere :  Held,  in- 
suflScient,  and  the  fiat  annulled.  To 
annul  a  flat  for  insufficient  descrip* 
tion,  it  is  not  necessary  that  the  exist- 
ence of  actual  firaud  or  mischief 
should  be  shown.  Ex  parte  Lewi$,  8 
M.  D.  &  D.  98. 


MORTGAGE. 

1.  The  bankrupts,  being  mortga- 
gees of  various  policies  of  life  as- 
surance, of  which  the  respective  in- 
surance offices  had  notice,  deposit 
them  with  their  bankers  to  secure 
the  repayment  of  advances ;  but  the 
bankers  give  no  notice  of  such  de« 
posit  to  the  different  offices.  Held, 
that  the  policies  must  be  considered 
as  in  the  order  and  disposition  of  the 
bankrupts  within  the  Itndi  section  of 
the  bankrupt  act ;  and  that  the  same 
principle  applied  to  one  of  the  po- 
licies, which  was  effected  with  a 
mutual  assurance  company, 

A.  writes  word  to  B.  that  he  has 
**  inclosed  the  particulars  of  certain 
title  deeds  of  property,  which  he  has 
deposited  with  B,  for  the  security  of 
a  debt,"  and  in  the  schedule  inclosed, 
among  other  entries,  is  the  follow- 
ing :  9000/.  buildings,  houses,  &c.  at 
TUkermgton.^*  A,  sends  B,  a  box 
containing  the  deeds  and  other  secu- 
rities, which  B.  does  not  examine 
until  after  A.U  bankruptcy,  when  he 
finds  that  the  only  deed  relating  to 
the  Titkerington  estate  is  an  old  paid 
off  mortgage.  JETe/tf,  nevertheless, 
that  the  letter  and  schedule,  taken 
together,  created  an  equitable  charge 
on  the  Titheringtim  estate.  Ex  parte 
Arkwright,  8  M.  D.  &  D.  129. 

2.  There  must  be  some  actual 
deposit  to  constitute  an  equitable 
mortgage.  An  order  on  a  third 
party  to  deposit  a  lease,  when  exe- 
cuted, is  not  sufficient.  Eg  parte 
Perry,  8  M.  D.  &  D.  %5ft. 
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S.  Where  a  petition  was  presented 
for  the  comnion  equitable  mortgagee's 
order,  supported  by  evidence  that 
was  not  satisfactory  to  the  Court, 
and  the  Court  referred  it  to  the  Com- 
missioner to  inquire  into  the  cir- 
cumstances of  the  deposit :  Heldf  on 
the  Commissioner  finding  in  favour 
of  the  petitioner's  claim,  that  the 
petiu'oner  was  entitled  to  the  rents 
from  the  date  of  the  order  of  refer- 
ence. Ex  parte  Smith,  8  M.  D.  & 
D.  680. 

4.  A  mortgagee  is  entitled  to  tack 
one  mortgage  to  another  on  his  peti- 
tion for  a  sale,  if  the  assignees  de- 
cline an  offer  made  by  him  to  abandon 
all  right  of  proof  on  their  releasing 
the  equity  of  redemption  in  both 
mortgages. 

SembU,  that  he  would  be  so  enti- 
tled whether  such  offer  were  made 
or  not,  and  that  the  right  of  tacking 
is  the  same  whether  the  party  seek- 
ing relief  is  the  mortgagor  or  the 
mortgagee. 

A  mortgagee  assigns  the  mortgage 
debt  and  executes  a  bond  to  the  as- 
signee for  the  amount,  but  by  a 
memorandum  of  even  date  with  the 
assignment  he  declares  that  he  ad- 
vanced to  the  assignor  part  of  the 
debt  only,  and  will  stand  possessed 
of  the  remainder  (specifying  the 
amount)  in  trust  for  the  assignor. 
The  security  proving  deficient.  Held, 
that  the  transaction  was  in  substance 
a  submortgage,  giving  the  assignee  a 
priority  as  to  the  amount  advanced 
by  him.  Ex  parte  Berridge,  3  M.  D.  I 
&  D.  464. 


5.  On  a  petition  of  an  eqaitiUe 
mortgagee,  where  the  deposit  mi 
made  only  a  month  before  the  ino- 
ing  of  the  fiat,  the  Court  directed  in 
inquiry,  upon  the  request  of  the  s»- 
signees.  Ex  parte  ClonUert  8  M.  D. 
&  D.  187. 

6.  Order  giving  legal  mortgigee 
leave  to  bid,  made  after  the  sak 
nunc  pro  tunc.  Ex  parte  Ywix,  I 
M.  D.  &  D.  329. 

7.  On  a  sale  under  the  fiat  of  pre- 
mises mortgaged  by  the  banioiipt, 
leave  given  to  the  assignees  to  fix 
such  reserved  bidding  as  the  Coo* 
missioner  might  approve  of.  & 
parte  Lackittgton,  S  M.  D.  &D.531. 

8.  Assignees  are  entitled  to  hare 
the  direction  of  the  Court,  with  re- 
gard to  the  rights  of  parties  daimiag 
to  be  equitable  mortgagees  of  pro- 
perty of  the  bankrupt ;  and  are  there- 
fore entitled  to  their  costs  out  of  the 
mortgaged  estate,  although  they  btre 
been  requested  to  concur  inasii^ 
without  a  petition  being  preseoted. 
Ex  parte  Stexfens,  3  M.  D.  &  D.  317. 

9.  Quofre,  whether  a  security  bj 
way  of  conveyance  to  a  trustee  oo 
trust  to  sell  and  pay  out  of  the  pro- 
ceeds the  sum  secured,  is  a  kgd 
mortgage  within  Lord  Lovgkbarw^i 
order.  Ex  parte  Bamett,  3  M.  D.  & 
D.  662. 

10.  Where  there  was  a  sufficieot 
part  performance  to  take  a  parol  cos- 
tract  for  sale  out  of  the  Sutate  of 
Frauds,  and  the  purchaser  becsioe 
bankrupt:  Held,  that  the  vendor 
wishing  to  have  effect  given  to  \» 
lien  for  unpaid  purchase  moneyf  was 
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entitled  to  have  his  costs  out  of  the 
estate  sold.  Ex  parte  Cooper,  $  M. 
D.  &  D.  717. 

11.  A  mortgagee  of  a  policy  of 
assurance  creates  an  equitable  sub- 
mortgage  of  it  by  deposit,  and  be- 
comes bankrupt.  No  notice  of  the 
original  mortgage  is  given  to  the 
office,  nor  is  any  notice  of  the  sub- 
mortgage given  either  to  the  office, 
or  to  the  mortgagor.  Held,  that  the 
submortgage  was  invalid  as  against 
the  assignees.  Ex  parte  Wood,  S  M. 
D.  &  D.  315. 

12.  An  equitable  mortgagee  of  an 
estate,  of  which  the  bankrupt  is 
l^ally  the  owner,  may  prove  with- 
out giving  up  his  security,  if  the 
estate  subject  to  the  mortgage  be 
so  incumbered  that  the  bankrupt 
would  have  no  beneficial  interest  in 
it,  if  the  mortgage  were  removed. 

A  partnership,  consisting  of  a 
£sither  and  a  son,  is  dissolved ;  the 
father  equitably  mortgages  an  estate 
of  his  own  to  secure  a  debt  due  from 
the  son  separately,  and  afterwards 
dies  indebted,  jointly  with  the  son, 
to  an  amount  more  than  sufficient 
to  exhaust  his  assets,  including  the 
mortgaged  estate,  even  if  the  mort- 
gage were  removed.  The  estate  de- 
scends to  the  son,  who  becomes 
bankrupt  Held,  that  the  mortgagee 
might  prove  and  keep  his  security. 
Ex  parte  Tumey,  3  M.  D.  &  D. 
576. 

13.  The  costs  of  an  application  of 
a  mortgagee  for  leave  to  bid  at  the 
sale  will  not  be  allowed  out  of  the 


proceeds,  unless  the  assignees  con- 
sent.   Anon*  3  M.  D.  &  D.  339. 

14.  As  a  general  rule  the  assignee 
of  a  bankrupt  stands  exactly  in  the 
place  of  the  bankrupt  as  to  third 
persons. 

The  provisional  assignee  of  a 
bankrupt  mortgagor  is  not  entitled 
to  his  costs  against  the  mortgagee, 
the  plaintiff,  in  a  foreclosure  suit. 
Hughes  V.  Keliy,  2  Con.  &  Law.  ftfiS. 

15.  Where  deeds  were  deposited, 
with  a  written  memorandum,  to  se- 
cure the  debt  of  two  partners,  and 
after  the  death  of  one  it  was  ver- 
bally agreed  that  the  deposit  should 
be  extended  to  secure  the  separate 
debt  of  the  surviving  partner  :  Held, 
that  the  costs  should  be  apportioned 
as  to  the  sums  respectively  due  from 
the  joint  and  separate  estate,  in  the 
one  case  as  on  a  deposit  with  a  writ- 
ten agreement,  and  in  the  other  as 
on  a  deposit  by  parol.  Ex  parte 
Ford,  3  M.  D.  &  D.  457. 

16.  Form  of  order  on  petition  of 
equitable  mortgagee  by  deposit  with 
written  memorandum,  where  the  me- 
morandum has  been  lost.  Ex  parte 
Rogers,  3  M.  D.  &  D.  297. 

17.  Where,  in  June  1837,  the 
bankrupt  verbally  deposited  a  bundle 
of  deeds  with  the  petitioner  to  secure 
a  debt,  which  the  petitioner  believed 
were  all  the  deeds  relating  to  the 
property  in  question }  and  in  August 
1843,  only  two  days  before  the  issu- 
ing of  the  fiat,  the  bankrupt  deposited 
two  other  material  deeds  relating  to 
the  property,  and  there  was  no  affi- 
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davit  on  the  part  of  the  assignees  or 
the  bankrupt  impeaching  the  validity 
of  the  latter  deposit;  the  Court  would 
not  impute  to  it  the  character  of  a 
fraudulent  preference,  and  made  the 
common  order  as  in  the  case  of  a 
verbal  deposit. 

The  last  deposit  was  accompanied 
with  the  following  memorandum: 
**  The  deeds  are  placed  in  the  hands 
of  F.  G."  Held,  that  this  did  not 
entitle  the  petitioner  to  an  order  as 
on  a  deposit,  accompanied  with  a 
memorandum  in  writing.  Ex  parte 
Giliett,  3  M.  D.  &  D.  458. 
See  Assignees^  4,  Ift — Bill  of  Ex- 
change, 3 — Costs,  8 — Payment 
INTO  Court. 

MOTION. 
See  Costs,  S^Special  CasSi  2. 

NOTICE. 

1.  Notice  of  a  docket  having  been 
struck  is  not  ''  notice  of  a  prior  act 
of  bankruptcy,"  within  the  meaning 
of  the  £  &  3  Vkt.  c.  JS9.  Hocking  v. 
Jcraman,  It  M.  &W.  170;  3Dowl. 
N.  S.  434. 

ft.  Notice  of  the  issuing  of  a  fiat 
in  bankruptcy  against  one  R,  was 
sent  by  post  to  S.  and  T,,  the  attornies 
of  the  defendants  at  Liverpool,  on 
the  23rd  of  January.  S,  and  T*  had 
a  box  at  the  post-office  in  which 
their  letters  were  placed,  and  which 
box  was  fetched  from  the  post-office 
by  one  of  their  clerks  about  nine 
d'dock  every  morning.    There  was 


no  evidence  to  show  the  precise  tine 
at  which  S.  reached  his  oSee  on  tbs 
morning  of  the  24th,  but  snppoiisg 
him  to  have  pursued  his  usual  crane, 
he  would  arrive  there  at  about  tea 
minutes  before  ten,  and  at  half-put 
ten  T.  arrived  there  and  feimd  hii 
partner  with  the  letter  open  helm 
him.  At  twenty  minutes  past  tea, 
on  the  morning  of  the  24th,  a  ib^ 
riff's  offioer  called  at  the  house  of  JL 
for  the  purpose  of  executing  a  writ 
of  fi.  fa.  at  the  suit  of  the  defeat- 
ants,  and  saw  a  female  servant  of  H, 
who  told  him  her  master  was  ft«a 
home.  The  offioer,  without  aajiag 
anything,  left  a  man  with  the  nai* 
rant  to  wait  R.*s  arrrival ;  Jl.  came  in 
a  little  before  eleven  o'ckck,  wliea 
the  officer's  follower  first  made 
known  his  business.  In  trover  by 
the  assignees  of  A.  against  the  do* 
fendants,  the  question  was,  whedier 
the  communication  of  the  notice  to 
S.  and  T.  or  the  levy  was  first  ia 
point,  of  time.  The  jury  havisf 
fbund  for  the  defendants,  the  Coozt 
refused  to  disturb  the  verdict,  hold- 
ing that  the  notice  took  efikct  only 
from  the  reading  of  the  letter,  aoJ 
the  levy  from  the  first  entry  of  the 
officer  for  the  purpose  of  seisiBg; 
and  that  the  jury  might,  under  tbe 
circumstances,  reasonably  infer  front 
the  evidence  that  the  levy  took  place 
first.  Bird  v.  Bass,  6  Scott,  N.  B. 
928. 

3.  Knowledge  by  a  creditor  diat  i 
bill  of  sale  comprised  all  the  debtors 
property,  Held  sufficient  notice  to 
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him  that  it  was  an  act  of  bankruptcy.  I 
lindbn  v.  Skarptt  7  Scott,  N.  R.  780. 
See  Bill  of  Ezchangb,  8— Execu- 
tion, 12 — FeAUD — MoBTOAOEi  11 

— PaooF,  6. 

NOTICE  TO  PRODUCE. 

See  Evidence,  2. 

OFFICIAL  ASSIGNEE. 

1.  The  appointment  of  an  oflScial 
assignee  is  a  matter  peculiarly  within 
the  discretion  of  the  Commissioner, 
with  which  the  Lord  Chancellor  will 
not  interfere,  unless  under  very 
strong  circumstances.  Where  there- 
fore an  estate  had  been  nearly  wound 
up  before  the  passing  of  the  act  5 
&  6  VkL  c.  1X2,  and  it  was  stated 
that  all  that  remained  to  be  got 
in  consisted  of  the  damages  reco- 
vered in  an  action  by  the  creditors' 
assignees,  who  had  expended  large 
sums  out  of  pocket  in  the  prosecution 
of  the  action,  the  Lord  Chancellor 
refused  to  direct  that  no  official  as- 
signee should  be  appointed.  Ex 
parte  Bowker,  8  M.  D.  &  D.  824. 

2.  Upon  an  application  by  an  offi- 
cial assignee  to  be  indemnified  by 
the  creditors'  assignee  from  the  costs 
of  a  pending  action,  in  which  the 
name  of  the  official  assignee  had 
been  joined  as  a  co-plaintiff  without 
his  consent,  the  Court  offered  him  a 
reference  to  the  Commissioner  to  in- 
quire whether  the  action  was  for  the 
benefit  of  the  estate,  and  that  being 
declined,  ordered  the  petition  to 
stand  over  till  the  result  of  the  ac- 


tion was  known.  Upon  the  case 
coming  on  for  Airther  directions, 
after  a  verdict  obtained  against  the 
assignees,  it  appearing  that  the  cre- 
ditors' assignee  had  offered  his  per- 
sonal indemnity  for  the  costs  of  the 
action  a  year  before  the  petition  was 
presented,  which  was  declined  by  the 
official  assignee,  the  Court,  upon  the 
renewal  of  that  undertaking  by  the 
creditors'  assignees,  dismissed  the  pe- 
tition, with  costs.  Ex  parte  Turjuandf 
8  M.  D.  &  D.  475. 

8.  An  official  assignee  made  de- 
fendant to  a  foreclosure  suit,  as  re- 
presenting the  interest  of  a  mesne 
incumbrancer  who  had  become  bank- 
rupt, Held,  not  to  be  entitled  to  his 
costs  from  the  plaintiff,  although  he 
disclaimed  absolutely  at  the  hearing. 
Clarke  v.  JFUmot,  1  Phill.  276. 

ONUS  PROBANDI. 
See  Execution,  7. 

ORDER  AND  DISPOSITION. 
See  Reputed  Ownebship. 

PARTNER. 
1.  A.  and  £„  who  are  partnerS| 
and  C,  as  their  surety,  give  a  joint 
and  several  promissory  note  to  D.^ 
by  which  they  ''jointly  and  severally 
promise  to  pay'*  to  D.  the  amount  of 
a  partnership  debt,  due  from  A,  and 
B.  The  note  is  signed  by  A.  and  B.^ 
not  as  individuals^  but  in  their  part- 
nership firm,  and  by  C.  the  surety* 
Held,  that  this  note  could  not  be 
treated  as  the  several  note  of  each 
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one  of  the  three,  but  as  the  several 
note  only  of  the  surety,  and  the  joint 
note  of  A,  and  B. ;  and  that,  on  the 
bankruptcy  of  A.^  who  had  survived 
his  partner  JB.,  the  holder  of  the  note 
could  only  rank  as  a  creditor  against 
tlie  joint  estate.  Ex  parte  fVUsmf  3 
M.  D.  &  D.  57. 

ft.  Two  of  six  partners,  who  had 
given  a  confidential  clerk  a  general 
authority  in  writing  to  sign  bills  and 
notes  on  behalf  of  the  firm,  direct 
the  clerk  to  sign  four  promissory 
notes  in  the  name  of  the  firm,  pay- 
able respectively  to  one  or  the  other 
of  the  two  partners,  who  claimed  to 
be  creditors  of  the  aggregate  firm  in 
respect  of  an  excess  of  capital,  ad- 
vanced by  them  for  the  purposes  of 
the  partnership.  The  two  partners 
afterwards  indorse  the  notes  to  a 
separate  creditor  for  a  private  debt 
of  one  of  the  two.  Held^  that  al- 
though as  between  these  two  part- 
ners and  the  other  members  of  the 
firm,  the  notes  were  unjustifiably 
created  and  possessed  by  the  two, 
yet  in  the  absence  of  all  fraud  or 
connivance  in  the  transaction,  by  the 
party  to  whom  the  notes  were  in- 
dorsed, the  firm  of  the  six  were  lia- 
ble for  the  amount,  and  that  on  the 
bankruptcy  of  the  firm  the  holder  of 
the  notes  had  no  right  to  prove  the 
amount  of  them  against  the  joint 
estate.  Ex  parte  Bushelly  3  M.  D.  & 
D.  615. 

3.  Members  of  a  brewing  firm 
execute  a  joint  and  several  bond  to 
the  bankers  of  the  firm,  conditioned 


to  be  void  if  the  brewers  paid  tbe 
balance  due  at  any  time  to  the  hubn 
when  thereunto  requested,  such  re- 
quest to  be  in  writing  and  to  be  lent 
to  the  bank.  On  the  bankniptcj  of 
one  of  the  obligors,  hdd  that  a  r^ 
quest  must  have  been  made  befiiR 
the  bankruptcy  to  entitle  the  baaken 
to  prove. 

But,  it  appearing  that  part  of  die 
amount  was  due  on  bills  of  exdiaife^ 
which  had .  been  dishonoured,  asd 
which  the  bankers  had  in  writing 
required  the  brewers  to  pay,widMat 
however  referring  to  the  bond,  hM% 
that  this  was  a  suflBcient  request 

The  biUs  were  drawn  or  acoqrtd 
by  the  bankrupt  and  two  other  di- 
rectors of  the  brewing  firm,  deicnb- 
ing  themselves  as  such  directon,bat 
not  otherwise  purporting  to  bind  tk 
firm.  Held,  that  this  created  no  tt- 
parate  liability  of  the  bankrupt,  ea- 
titling  the  bankers  to  prove  on  tbe 
bills  alone.  Ex  parte  FiuUqft  3  M . 
D.  &  D.  726. 

4.  A  customer  deposits  a  box  cos- 

taining  various  securities  with  Ui 
bankers  for  safe  custody,  and  aftc^ 
wards  grants  a  loan  of  a  portios  of 
such  securities  to  one  of  the  partnoi 
in  the  banking-house  for  his  o«n 
private  purposes,  upon  his  depone* 
ing  in  the  box  certain  rail  way  shares, 
to  secure  the  replacing  of  the  sees- 
rities  thus  lent.  This  partner  aflsr* 
wards,  for  his  own  purposes,  aaa 
without  the  knowledge  of  the  eiis« 
toroer,  subtracts  the  railway  shares 
and  substitutes  others  of  kss  fal** 
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HeUf  that  as  the  proceeds  of  the 
railway  shares  were  not  applied  to 
the  use  of  the  partnership,  the  bank- 
ing firm  were  not  answerable  for  this 
tortioiu  act  of  their  partner  for  his 
own  benefit,  and  consequently  that 
the  customer  had  no  right  of  proof 
against  the  joint  estate  for  the 
amount  of  the  difference  between 
the  value  of  the  shares  subtracted 
and  those  that  were  substituted.  Ex 
parte  Eyre,  8  M.  D.  &  D.  Ii2 ;  1 
PhiU.  2t7. 

Heidf  also,  that  the  partners  were 
not  chargeable  with  any  loss  occa- 
sioned by  this  subtraction  of  the 
shares,  on  the  ground  of  negligence ; 
and  that  even  if  they  were,  it  would 
be  a  claim  for  unliquidated  damages, 
and  therefore  not  provable  against 
the  joint  estate.    Ibid* 

5,  A.  and  B«,  who  are  partners, 
and  C,  as  their  surety,  give  a  joint 
and  several  promissory  note  to  />., 
by  which  they  ''jointly  and  severally 
promise  to  pay"  to  D.  the  amount  of 
a  partnership  debt,  due  from  A,  and 
B,  The  note  is  signed  by  A»  and  B., 
not  as  individuals,  but  in  their  part- 
nership firm,  and  by  C.  the  surety. 
Heldt  that  this  note  could  not  be 
treated  as  the  several  note  of  each 
one  of  the  three,  but  as  the  several 
note  only  of  the  surety,  and  the  joint 
note  of  A,  and  B, ;  and  that,  on  the 
bankruptcy  of  A,^  who  had  survived 
his  partner  B.,  the  holder  of  the  note 
could  only  rank  as  a  creditor  against 
the  joint  estate.  Ex  parte  Wilton^ 
3  M.  D.  &  D.  57. 


A.  survives  B.,  his  partner,  and 
continues  the  business  in  the  same 
firm  of  "  A.  and  B. ;"  at  the  time  of 
B.'#  death  a  large  balance  was  owing 
by  them  to  their  bankers,  to  whom 
A.,  some  time  after  B.'#  death,  in- 
dorses several  bills  in  the  partnership 
firm  of  A.  and  B.  Heldt  that  it 
could  not  be  inferred  firom  this  cir- 
cumstance alone,  that  the  bills  were 
so  indorsed  upon  a  partnership  trans- 
action of  A,  and  B.,  and  that  the 
bankers  might  prove  the  amount  of 
the  bills  against  the  separate  estate 
oiA.    Ibid. 

6.  The  rule  that  a  joint  creditor 
cannot  prove  against  one  of  his 
debtors,  if  another  be  solvent,  is  not 
confined  to  cases  of  partnership,  but 
applies  to  co-contractors  generally. 
Expcarte  Field,  S  M.  D.  &  D.  95. 

7.  Two  of  the  members  of  an  iron 
company  carry  on  a  distinct  trade  as 
bankers,  but  are  not  the  ordinary 
bankers  of  the  company.  They  make 
advances  at  interest  to  the  company, 
for  the  purpose  of  relieving  it  when 
it  is  in  a  state  of  difficulty  and  pres- 
sure, and  without  taking  or  asking 
for  any  security,  and  under  such  cir- 
cumstances as  to  lead  to  the  inference 
that  the  advances  would  not  have 
been  made,  had  not  the  bankers  been 
partners  in  the  iron  company.  On 
the  company  becoming  bankrupt,  and 
there  being  no  evidence,  except  such 
as  was  furnished  by  the  nature  of 
the  transaction  itself,  that  the  cha- 
racter of  a  banking  transaction  be- 
longed to  it :  Heldf  that  the  advances, 
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though  made  by  banken,  were  not 
made  by  them  in  their  character  of 
bankersi  and  were  consequently  not 
dealings  between  trade  and  trade, 
giving  a  right  of  proof  against  the 
estate  of  the  company,  the  use  of  the 
fiusilities  afibrded  by  a  trade  not  being 
necessarily  a  use  of  them  in  the  trade 
itself.^  Ea  parti  WUUam,  8  M.  D. 
&  d/481. 

See  AssiOHiis,  11 — Bahxbe  akd 
CusTomiai  7-^Exbcutioh»  10-^ 
Paoofi  1|  8— *TeostbB|  ft^  8. 

PAYMENT  BONA  FIDE. 
See  Fraudulent  Pbeferbnce. 

PAYMENT  INTO  COURT. 

A*  and  B.  insured,  in  their  joint 
names,  certain  leasehold  premises 
which  A.  had  mortgaged  to  B.,  and 
B.  paid  the  premium  on  the  insu* 
ranee,  and  the  policy  was  delivered 
to  him.  Afterwards  the  premises 
were  destroyed  by  fire;  and  then 
A.  became  bankrupt^  and  the  as- 
signees prevailed  on  the  insurance 
company  to  pay  the  money  due  on 
the  policy  to  them ;  and  they  after- 
wards paid  it  into  the  bank  to  the  credit 
of  the  accountant  in  bankruptcy.  B. 
filed  a  bill  against  the  assignees,  pray- 
ing that  the  money  received  from  the 
company  might  be  applied  in  satis- 
faction of  his  mortgage  debt.  The 
answer  of  the  assignees  tended  to 
impeach  the  mortgage  on  the  ground 
of  usury.  The  Court,  however,  or- 
dered them  to  pay  the  amount  of  the 
money  into  Court.  Rogers  v.  OrazC' 
brookf  l^  Sim.  557. 


PAYMENTS,  APPROPRIATION 

OF. 
&e  Paoor,  6. 

PENDING  PROCEEDMOa 

iSee  COKTBMPT. 

PETITION. 

1 .  Signature  of  the  Loodoa  agett 
of  petitioners  residing  in  Scodsnl 
declared  to  be  sufficient,  on  the  sgent 
undertaking  to  be  answerable  fiir 
costs.  In  re  Tapiing^  d  M.  D.  &  D« 
93. 

fi.  A  petition  signed  by  only  ooe 
of  several  assignees  cannot  be  re- 
ceived, unless  it  is  served  upoo  the 
other  assignee.  Eg  parte  Brtr^ 
3  M.  D.  &  D.  614. 

3.  On  a  petition  to  stay  the  bmk- 
rupt's  certificate,  the  Court  wiD  not 
grant  the  petition  for  further  tioe  to 
file  affidavits  in  reply,  unless  in  Ae 
course  of  the  hearing  there  sppem 
to  be  just  ground  for  grantii^  ssdi 
indulgence.  Ex  parte  Akopf  S  M. 
D.  &  D.  180. 

See  AnvaRTXSBMXirT,  3,  5— Affida- 
vit—Pbtitioitiho  CajBWTOE,  3- 
Trvst,  6. 

PETITIONING  CREDITOB. 

1.  Where  a  petitioning  creditor's 
debt  consists  of  a  certain  prindpil 
sum  and  interest,  but,  by  reason  ct 
its  insufficiency,  another  debt  is  sub- 
stituted for  it  under  the  6  (%i0.  ^ 
c.  16.  8.  18,  it  is  sufficient  to  con- 
stitute such  second  debt  adebfoot 
anterior  to  the  former,"  that  the  prin- 
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cipal  fum  was  due  before  the  accru* 
ing  of  the  Bubstituted  debt,  although 
the  interest  thereon  may  have  been 
accruing  up  to  a  period  subsequent 
thereto. 

The  proof  of  a  petitioning  credi- 
tor's debt  may  be  received  in  evi- 
dence without  its  having  been  in-* 
rolled,  provided  the  handwriting  of 
the  petitioning  creditor  be  proved, 
and  the  deposition  be  produced  from 
the  original  proceedings  under  the 
flat 

Smibk,  that  where  a  creditor  proves 
under  a  fiat  in  bankruptcy  for  a  debt 
due  on  bills  of  exchange  of  which  the 
bankrupt  is  the  drawer,  it  is  not  ne- 
cessary for  him  to  aver  in  his  depo* 
rition  that  the  bills  were  duly  pre- 
Mnted,  and  that  notice  of  their  dis- 
honour was  given  to  the  bankrupt. 
PUtcker  ▼•  Mannings  1  Car.  &  Kir. 
850. 

ft*  A  petitioning  creditor  had  sold 
the  bankrupt  goods,  in  pa3rment  for 
which  he  took  three  bills  of  exchange 
accepted  by  the  bankrupt,  which  the 
creditor  negotiated,  and  which  were 
not  in  his  hands  nor  due  at  the  time 
he  issued  the  fiat.  The  Commis- 
sioner expunged  the  proof  of  his  debt, 
on  the  ground  that  the  bills  were  not 
in  his  possession  at  the  time  of  the 
bankruptcy.  Heldt  that  an  order 
might  be  made,  under  the  18th  sec- 
tion of  the  6  Geo.  4.  c.  16,  for  the 
substitution  of  the  debt  of  another 
creditor.  Ex  parte  SmUhf  8  M.  D.  & 
D.  841. 
8.  A  petition  to  substitute  a  new 


petitioning  creditor's  debt  must  be 
served  upon  the  petitioning  creditor, 
although  his  debt  has  been  expunged, 
and  although  the  petition  does  not 
pray  costs  against  him.  Ex  patte 
Ward,  8  M.  D.  &  D.  24. 

4.  An  order  by  the  Court  of  Re- 
view, substituting  another  debt  in 
lieu  of  that  of  the  petitioning  creditor, 
stated  that  the  Court  <<  doth  declare 
that  the  debt  of  the  said  T.  Jl.  (the 
petitioning  creditor),  &c.  is  an  in- 
suflScient  debt  to  support  the  fiat, 
&c. ;  and  it  appearing  that  the  debt 
of  the  said  petitioners,  proved  by 
them  under  the  said  fiat,  &c.,  was 
incurred  not  anterior  to  the  said  debt 
of  the  said  T.  R.  &c."  An  action  hav- 
ing been  subsequently  brought  by  the 
assignees,  the  order  was  amended  by 
the  Court  of  Review,  on  the  eve  of 
a  new  trial,  by  introducing  a  recital 
contained  in  the  petition  upon  which 
the  order  had  been  made,  '*  that  the 
said  petitioners  had  duly  proved  a  debt 
under  the  said  fiat;**  but  no  statement 
to  that  effect  was  inserted  in  the  man- 
datory part  of  the  order :  the  amend- 
ment was  made  without  notice  to  the 
defendant. 

Held,  that  it  was  not  necessary  to 
give  notice  of  the  amendment  to  the 
defendant. 

Held,  alsOf  that  the  amended  order 
must  be  taken  to  operate  from  the 
date  of  the  original  order,  and  not 
from  the  date  of  the  amendment. 

But  held  further,  that  such  amended 
order  was  insufiScient,  inasmuch  as  it 
did  not  allege,  as  required  by  the 
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■tatute,  that  the  debt  of  the  petiti* 
oners  had  been  proved  prior  to  their 
petiticm.  Brancker  v.  Molyneux^  4 
M.  &  G.  2%e. 

5.  A  joint  creditor  of  A.  and  B, 
strikes  a  docket  for  a  separate  fiat 
against  A.f  and  after  the  docket  is 
struck,  A.  delivers  to  him  certain 
bills  of  exchange,  forming  a  portion 
of  the  joint  estate  of  A.  and  B.,  in 
part  satisfaction  of  his  debt :  Held, 
that  the  creditor  did  not  thereby  in- 
cur a  forfeiture  of  his  debt,  under  the 
6  Geo,  4.  c.  16.  s.  8,  and  that  the 
words  of  that  section^  *'  whereby  such 
person  may  receive  more  in  the  pound 
than  the  other  creditors/*  mean  the 
creditors  entitled  to  receive  dividends 
under  the  particular  bankruptcy ;  and 
that  the  property,  to  the  payment, 
gift  or  delivery  of  which  the  section 
is  meant  to  relate,  is  property  which 
forms  a  subject  of  distribution  under 
the  particular  fiat.  Ex  parte  Smith, 
3  M.  D.  &  D.  144. 

6.  The  Commissioners  have  power 
to  dispense  with  the  attendance  of 
the  petitioning  creditor  at  the  open- 
ing of  the  fiat. 

The  circumstance  that  the  affidavit 
of  debt  was  sworn  before  the  solicitor 
to  the  petitioning  creditor,  held  not 
sufficient  ground  for  annulling  the 
fiat ;  but  it  is  an  improper  practice, 
and  if  it  become  general  may  be  here* 
after  considered  sufficient  ground. 
Ex  parte  Wright,  3  M.  D.  &  D.  320. 

Qucere,  whether  rent  covenanted 
to  be  paid  by  a  lease  made  during 
the  trading,  but  falling  due  after  the 


trading  has  ceased,  can  oonititiite  i 
good  petitioning  creditor's  debt.  £x 
paHe  V^tey,  3  M.  D.  &  D.  420. 
See  AssiONBBSy  6. 

PLEADING. 

1.  Assumpsit  against  acceptor  of 
a  bill  of  exchange,  stating  an  indone- 
ment  by  S,  the  drawer,  to  one  Rt 
and  by  R.  to  the  plaintiff. 

The  defendant  pleaded,  sixtUj, 
in  effect,  that  he  accepted  the  bill  ia 
question  for  the  accommodatioD  of 
S,f  the  drawer,  to  enable  him  to  de- 
posit it  with  iL  as  a  collateral  secu- 
rity for  a  debt  due  to  R.  firom  S. ; 
that  R.  took  it  on  those  terms;  tbas 
S.f  before  the  bill  became  doe,  psid 
jR.  part  of  that  debt,  and  tendered 
the  residue ;  that  R.  refused  to  r^ 
ceive  the  money  tendered,  kept  tbe 
bill,  and  indorsed  it  to  the  plaintiff 
as  a  mere  trustee,  R.  and  the  plaiotiff 
conspiring  and  colluding  to  cheat  the 
defendant :  Held,  on  demurrer^  tiist 
the  injuri&  was  a  good  replicatioo  to 
this  plea,  and  the  plea  contaiiied 
merely  matter  of  excuse. 

The  defendant  pleaded,  seventUyi 
in  effect,  that  the  plaintiff  had  bees 
twice  bankrupt,  and  obtained  hit 
certificate  each  time,  but  that  his  es- 
tate under  the  second  bankruptcy  bad 
not  paid  \5s,  in  the  pound,  and  that 
the  bill  was  indorsed  to  him  after  bis 
second  certificate:  Held  good,  by 
the  Court  of  Queen's  Bench  on  spe- 
cial demurrer. 

Held  bad,  by  the  Court  of  Ex- 
chequer Chamber,  reversii^  the  judg- 
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ment  in  B.  R.,  because  it  did  not 
state  that  the  assignees  had  interfered, 
or  required  the  defendant  to  pay  the 
amount  to  them. 

The  plea  stated  the  plaintiff  be- 
came and  was  a  bankrupt ;  but  did 
not  state  any  act  of  bankruptcy  on 
which  the  commission  or  fiat  was 
founded:  Held  sufficient,  on  special 
demurrer,  by  the  Court  of  Queen's 
Bench, 

After  judgment  for  the  plaintiff  in 
the  Court  of  Error,  the  Court  of 
Qneen's  Bench  allowed  the  plaintiff 
to  enter  a  retraxit  for  the  defendant 
of  a  plea  which  involved  an  issue  in 
fact,  and  which  had  been  left  on  the 
record,  and  carried  up  in  the  tran- 
script, for  the  sole  purpose  of  ex- 
plaining the  record,  which  would 
have  otherwise  been  unintelligible. 
Herbert  v.  Soyer,  %  Dowl.  &  L.  49. 

2.  A  plea  (in  assumpsit)  setting 
out  three  commissions  of  bankrupt 
against  the  plaintiff,  one  fiat  and  two 
discharges  under  insolvent  debtors' 
acts,  and  alleging  that  the  plaintiff's 
estate  did  not  on  any  occasion  pro- 
duce XSi,  in  the  pound,  is  bad  for 
duplicity. 

The  Court  permitted  the  defendant 
to  amend  on  payment  of  costs,  but 
refused  to  allow  him  to  plead  the 
various  bankruptcies,  &c.  in  several 
pleas.  Alexander  v.  Tomtky^  5  M. 
&  6.  300. 

3.  ji,  in  1837  bought  goods  of  B., 
and  allowed  B.  to  remain  in  posses- 
sion of  them  up  to  1839,  when  B. 
became  a  bankrupt.    B.'«  assignees 

VOL.  III. 


made  no  claim,  and  B.  retained  pos- 
session of  the  goods  until  1841,  when 
the  sheriff  under  a  fi.  fa.  against  B. 
seized  and  sold  the  goods :  after  the 
sale  B.'«  assignees  gave  notice  of  their 
claim  to  the  sheriff,  who,  upon  re- 
ceiving an  indemnity,  handed  over 
the  proceeds  to  them.  In  trover« 
brought  by  A,  against  the  sheriff, 
keldt  that  under  the  plea  of  not  pos- 
sessed, the  sheriff  might  set  up  the 
title  of  the  assignees.  Leake  v.  Lace" 
day,  4  M.  &  G.  97:2. 

4.  Declaration  in  trover  by  as- 
signees of  a  bankrupt  stated  that  M, 
and  H,,  the  bankrupts,  before  their 
bankruptcy  were  lawfully  possessed 
of  certain  goods;  that  before  the 
bankruptcy  they  came  to  the  pos- 
session of  the  defendants ;  and  that 
the  defendants,  knowing  the  goods 
to  belong  to  the  plaintiflb  as  as- 
signees, after  the  bankruptcy  con- 
verted them.  A  separate  commis- 
sion issued  against  M,  alone  on  the 
7th  of  November;  on  the  8th  the 
goods  were  sold  by  the  defendant 
as  sheriff;  on  the  9th  a  joint  com- 
mission issued  against  M,  and  ff., 
under  which  the  plaintiffs  were  ap- 
pointed assignees ;  and  the  plaintifis 
afterwards,  and  after  the  goods  were 
delivered  to  the  purchasers,  de- 
manded them  of  the  defendants,  who 
refused  them:  Held,  first,  that  the 
sale,  and  not  the  demand  and  refusal, 
constituted  the  conversion ;  secondlyi 
that  the  allegations  of  the  declaration, 
that  the  plaintiffs  were  possessed  of 
the  goods  as  assignees  of  both  bank- 
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rupts,  and  that  the  defendants  con- 
verted the  goods  afler  the  bank- 
ratcy»  were  not  supported  by  the 
evidence.  Edwards  ▼•  Hooper ,  11 
M .  &  W.  363. 
See  CosTSf  5 — Court  ov  Review*- 

EvmSNCEy    If    ft — ExECUTIONi    6, 

9y  12— LiEK,  5. 

POLICY  OF  ASSURANCE. 

The  bankrupts,  being  mortgagees 
of  various  policies  of  life  assurance, 
of  which  the  respective  insurance 
offices  had  notice,  deposit  them  with 
their  bankers  to  secure  the  repayment 
of  advances ;  but  the  bankers  give  no 
notice  of  such  deposit  to  the  different 
offices :  Heldf  that  the  policies  must 
be  considered  as  in  the  order  and 
disposition  of  the  bankrupts,  within 
the  72d  section  of  the  Bankrupt  Act ; 
and  that  the  same  principle  applied  to 
one  of  the  policies,  which  was  effected 
with  a  mutual  assurance  company. 
Ex  parte  ArkwrighU  3  M.  D.  &  D.  129. 
See  Contingent  Debt — Mortgage, 
11 — Reputed  Ownership. 

POOR,  GUARDIAN  OF. 

See  Protected  Transactions. 

PRACTICE. 

See  Pleading — Costs. 

PRINCIPAL  AND  AGENT. 
See  Agent. 

PRINCIPAL  AND  SURETY. 

See  SuBETT. 


PRIVILEGE. 
See  Protection  rEoic  Arrir. 

PROMISSORY  NOTE. 
See  Bills  and  Notes — ^Parthei,  I. 

PROOF. 

1.  Upon  a  loan  of  28,£00{.  Cobs 
bonds  by  a  customer  to  his  baokcn, 
the  latter  engaged  to  replace  than 
"  at  or  within  the  expiration  of  three 
months,  if  he  should  require  them  to 
do  so,"  and  to  deposit  other  seoni- 
ties  for  the  performance  of  this  en- 
gagement. After  the  expiration  of 
the  three  mcmths,  without  any  requ- 
sition  on  the  part  of  the  castomer, 
he  consents  to  an  exchange  of  ocfaer 
securities  for  those  deposited  by  ^ 
bankers,  without  any  new  stipuIatioB 
as  to  the  period  of  redemptkni,  and 
the  bankers  afterwards  become  bank- 
rupt.  Heldf  under  these  dicma- 
stances,  that  the  time  for  rephdi^ 
the  Cuba  bonds  became  indefinite, 
and  that  the  bankers  were  not  boond 
to  replace  them  until  requested  lodo 
so ;  and  that,  no  request  havit^bees 
made  by  the  customer  before  their 
bankruptcy,  the  customer  had  do 
right  of  proving  for  the  amount  of 
the  bonds  under  the  fiat,  and  that  ^ 
6  Geo.  4.  c.  16.  s.  56,  as  to  die  proof 
of  contingent  debts,  did  not  apfdy. 

A  customer  deposits  a  box  con- 
taining various  securities  with  his 
bankers  for  safe  custody,  and  afiei^ 
wards  grants  a  loan  of  a  portion  of 
them  to  one  of  the  partners  in  the 
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btnkiog-boase  for  his  own  private 
purposes,  upon  his  depositing  in  the 
box  certain  railway  shares,  to  secure 
the  replacii^  of  the  securities  thus 
lent  to  him.  This  partner  afterwards, 
for  his  own  purposes,  and  without  the 
knowledge  of  the  customer,  subtracts 
the  railway  shares,  and  substitutes 
others  of  less  value.  JfeU,  that  as 
the  proceeds  of  the  railway  shares 
were  not  applied  to  the  use  of  the 
partnership^  the  banking  firm  were 
not  answerable  for  this  tortious  act 
of  their  partner  for  his  own  benefit, 
and  consequently  that  the  customer 
had  no  right  of  proof  against  the  joint 
estate  for  the  amount  of  the  differ- 
ence between  the  value  of  the  shares 
ittbtracted  and  those  that  were  sub« 
stituted. 

Udi^  also,  that  the  partners  were 
not  chargeable  with  any  loss  occa- 
sioned by  their  subtraction  of  the 
shares,  on  the  ground  of  negligence ; 
and  that  even  if  they  were,  it  would 
be  a  daim  for  unliquidated  damages, 
and  therefore  not  provable  against 
the  joint  estate.  Es parte  Eyre^  3  M. 
D.&D.  12;  1  Phil.  1^27. 

2.  In  assumpsit  for  money  paid, 
defendant  pleaded  his  bankruptcy  and 
certificate ;  and  that  the  money  was 
paid  for  a  debt  of  defendant,  for 
which  plaintiff  was  surety;  that  the 
debt  was  due,  and  plaintiff  liable  for 
it, before  the  bankruptcy;  and  that 
the  money  was  paid  without  any  re- 
quest from  defendant,  except  such  as 
might  legally  arise  from  the  premises ; 
and  that  the  surety  had  not,  when  he 


became  liable,  notice  of  any  act  of 
bankruptcy. 

Replication :  that  before  the  pay- 
ment, defendant  had  obtained  his  cer- 
tificate, and  a  final  dividend  had  been 
made ;  and  that  there  was  not  at  any 
time  any  debt  in  respect  of  the  pay- 
ment of  which  plaintiff  could  have 
proved,  or  received  a  dividend.  Heldt 
on  demurrer  to  the  replication,  that 
the  plaintiff's  claim  was  proveable, 
under  stat  6  Qto.  4.  c.  16.  s.  52,  and 
that  the  action  was  therefore  barred 
by  sect.  121.  Jackson  v.  Magee^  3 
Ad.  &  Ell.  N.  S.  48. 

9.  The  rule  that  a  joint  creditor 
cannot  prove  against  one  of  his 
debtors,  if  another  be  solvent,  is  not 
confined  to  cases  of  partnership,  but 
applies  to  co-contractors  generally. 
Ex  parte  Field,  3  M.  D.  &  D.  105. 

4.  A  proof  will  not  be  ordered  to 
be  expunged  merely  because  the  in- 
strument on  which  the  proof  was 
made  required  a  stamp.  Ed  pdrte 
Byrom,  3  M.  D.  &  D.  53. 

5.  A  judgment  creditor,  who,  hav- 
ing taken  the  body  of  a  bankrupt  in 
execution  before  the  bankruptcy, 
keeps  him  in  prison  till  he  is  dis- 
charged by  his  certificate,  cannot 
prove  under  the  bankruptcy. 

Whether  a  final  judgment  by  de- 
fault, not  obtained  by  collusion  but 
adversely,  which  could  not  have  been 
disputed,  if  the  debtor  remained  sol- 
vent, may  be  impeached  under  his 
bankruptcy,  on  a  proof  being  tended 
upon  it,  qucere. 

But  if  the  judgment  were  obtained 
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under  such  circumstances  as  would 
have  been  a  ground  for  the  interfe- 
rence of  a  Court  of  Equity  to  restrain 
execution,  those  circumstances  are 
a  sufficient  objecdon  to  the  proof, 
although  the  debtor  may  have  omitted 
to  make  a  legal  defence  which  he  had 
to  the  action,  and  although  (under 
such  circumstances  as  those  of  the 
present  case)  nearly  twenty  years 
have  elapsed  since  the  judgment  was 
obtained.  Ex  parte  Mudie,  3  M.  D. 
&  D.  66. 

6.  Where  a  bankrupt,  after  the 
commission  of  an  act  of  bankruptcy^ 
of  which  his  bankers  had  notice — 
though  not  the  act  of  bankruptcy  on 
which  the  fiat  issued — drew  upon 
them  various  cheques  in  favour  of 
several  of  his  creditors,  which  cheques 
were  duly  paid  by  the  bankers;  it 
was  held  that  the  bankers  could  not 
prove  the  amount  of  these  payments 
under  the  fiat.  Where  bankers,  with 
the  knowledge  of  an  act  of  bank- 
ruptcy committed  by  their  customer, 
took  a  guarantee  from  a  surety  on 
his  behalf,  to  secure  to  a  given  amount 
all  sums  then  or  thereafter  to  become 
due  from  the  customer,  but  the  surety 
had  no  notice  of  the  act  of  bankruptcy, 
and  afterwards  paid  to  the  bankers 
the  full  sum  for  which  he  was  gua- 
rantee, without  specifying  to  which 
portion  of  the  bankers'  debt  the  pay- 
ment was  to  be  applied :  Held,  that 
such  payment  was  to  go  in  reduction 
of  that  portion  of  the  bankers'  debt 
which  was  proveable  under  the  fiat, 
and  not  of  that  which  was  not  prove- 


able.   Ex  parte  Sharp,  3  M.  D.  fr 

D.  490. 

See  Bond — ^Contikgeht  Debt— Fu- 
ture Debt — Guaramtee— Mol^ 
GAGE,  12 — Partner — Petitioi- 
iNo  Creditor,  1 — Surety— Tbi»- 
TEE,  2,  3,  4. 

PROOF,  EXPUNGING. 
See  Stamp,  1,  3. 

PROTECTED  TRANSACTIONS. 

A.,  a  trader,  on  the  2d  of  October, 
gave  £.,  one  of  his  creditors,  an  order 
for  money  drawn  by  a  board  of  giuff- 
dians  of  the  poor  on  their  treasnier, 
payable  to  A.,  but  not  to  besrer  or 
order.  On  the  4th  of  October  J. 
committed  an  act  of  bankruptcy,  of 
which  B.  had  notice  on  the  5th.  On 
the  9th,  the  treasurer  of  the  mm 
paid  B.  the  amount  of  the  order. 
A  fiat  of  bankruptcy  issued  agsmrt 
J.  on  the  22d  of  November.  Hdi, 
that  A.^i  assignees  could  not  recover 
the  amount  of  the  order  in  an  actioi 
for  money  had  and  received  by  B^ 
as  this  was  a  "  transaction  protected 
by  the  stat.  2  &  3  Vici.  c.  29.  «•  1/' 
and  that  the  "  transaction"  wa^  » 
far  as  the  bankrupt  was  ooooeniedi 
complete  on  the  2d  of  October. 

To  determine  whether  a  frandnkat 
preference  has  been  given  by  a  baok- 
rupt  to  one  of  his  creditors  by  a  pay- 
ment, it  will  be  for  the  jury  to  ttj 
whether  the  payment  was  voluntaryi 
and  without  any  pressure  by  the  at« 
ditor,  and  was  made  when  the  debtor 
knew  that  he  roust  be  a  baakmpd 
and  in  contemplation  of  bankniptcj. 
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In  order  to  constitute  '*  pressure," 
it  is  not  necessary  that  legal  pro- 
ceedings should  have  been  resorted 
to,  for  if  the  pressure  was  such  that 
it  overweighed  the  bankrupt's  own 
inclination^  and  induced  him  to  pay 
against  his  will,  that  would  be  suffi- 
cient pressure  within  the  meaning  of 
the  bankrupt  laws. 

From  a  person  being  in  embar- 
rassed circumstances,  it  does  not  ne- 
cessarily follow  that  he  contemplates 
bankruptcy,  as  he  may  hope  that  his 
afiairs  may  rally  and  come  round. 
Green  v.  Bradfield,  1  Car.  &  Kir.  449. 

See  Execution,  1, 6, 14— Proof,  6— 
Reputed  Ownership. 

PROTECTION  FROM  ARREST. 

1.  A  defendant  being  in  execution 
at  the  suit  of  plaintiff,  plaintiff  ob- 
tained a  vesting  Order  from  the  In- 
solvent Debtors'  Court,  under  stat. 
1  &  %  Vici.  c.  110.  ss.  36,  S7.  De- 
fendant did  not  petition  that  Court 
for  discharge,  but  afterwards  peti- 
tioned the  Court  of  Bankruptcy,  and 
obtained  a  final  order  of  protection 
under  stat.  5  &  6  Vict.  c.  116.  s.  4. 
Heid,  that  he  was  not  entitled  to  be 
discharged  from  execution,  the  pro- 
visions of  stat.  5  &  6  Vict.  c.  116, 
in  this  respect  not  applying  to  the 
case  of  a  party  in  custody  at  the  time 
of  his  petitioning.  Culpeper  v.  J<n/y 
4  Ad.  &  £11.  N.  S.  172 ;  3  Gale  & 
Dav.  619. 

ft.  The  bankrupt's  privilege  from 
arrest  extends  to  a  committal  under 


the  act  for  the  Relief  of  Insolvent 
Debtors,  for  nonpayment  of  a  balance 
due  from  the  bankrupt,  as  assignee 
under  that  act.  Ex  parte  Bury^  3 
M.  D.  &  D.  309. 

3.  An  interim  order  by  a  Commis- 
sioner of  bankrupt  for  the  protec- 
tion of  an  insolvent  (under  5^Q  Vict. 
c.  1 1 6.  8. 1),  if  in  the  form  prescribed 
in  the  rules  promulgated  by  the 
Judges  and  Commissioners  of  the 
Court  of  Bankruptcy  (under  sect.  1 3), 
is  sufficient,  and  need  not  show  on  the 
face  of  it  the  jurisdiction  of  the  Com- 
missioner to  make  such  Order. 

A  defendant  having  been  arrested 
after  such  an  interim  order  had  been 
in  fact  made  (but  before  notice  to  the 
sheriff  or  the  plaintiff),  this  Court 
ordered  his  discharge,  although  the 
jurisdiction  of  the  Commissioner  did 
not  appear  either  by  the  Order  itself 
or  the  affidavits  u^on  which  the  ap« 
plication  to  this  Court  was  made ; 
but  they  refused  to  give  costs  against 
the  sheriff  or  against  the  plaintiff. 
Marsh  v.  Woolley,  5  M.  &  G.  Q15 ;  6 
Scott,  N.  R.  55b  ;  3  Dowl.  N.  S.  84. 

RECEIVER. 
The  conditional  order  heretofore 
issued  in  the  first  instance  on  appli- 
cation for  a  receiver,  under  5  &  6 
WtlL  4.  c.  55,  did  not  give  the  judg- 
ment creditor  priority  over  the  assig-* 
nees  of  the  debtor  committing  an  act 
of  bankruptcy  intermediately  between 
the  times  of  obtaining  the  conditional 
and  the  absolute  order,  nor  had  the 
subsequent  orders  relation  back  to  the 
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conditional  order.  Sendfle^  the  order 
confirming  the  Master's  report  was 
the  order  contemplated  hy  the  act. 
Burt  V.  Bamardf  %  Conn.  &  Law.  271. 

REGISTRAR. 

See  Costs,  9. 

RELATION. 
A  contract  under  seal  by  a  trader 
to  execute  certain  works  for  the  de- 
fendant  contained  a  stipulation  that 
if  the  contractor  should  become  bank- 
rupt or  insolvent,  or  should  from  any 
other  cause  (not  arising  from  the  act 
of  the  defendant)  be  prevented  from, 
or  delayed  in,  proceeding  with  the 
works,  it  should  be  lawful  for  de- 
fendant to  give  a  notice  to  the  con- 
tractor requiring  him  to  proceed  re- 
gularly with  them ;  and  in  case  the 
contractor  should,  for  seven  days 
after  the  notice,  make  default  in 
proceeding,  it  should  be  lawful  for 
defendant  to  employ  others  to  com- 
plete the  work  at  the  contractor's 
expense;  and  that  all  advances  made 
by  defendant  on  account  before  such 
default  should  be  taken  as  full  pay- 
ment for  all  the  work  done  by  the 
contractor,  and  that  all  the  balance 
due  to  him,  and  all  tools  and  mate- 
rials then  delivered  for,  and  being 
upon,  the  works  should,  upon  such 
default,  become  the  absolute  pro- 
perty of  defendant;  and  that  all 
materials  brought  and  left  on  the 
works  by  the  contractor,  to  be  per- 
manently used  on  or  about  the  same, 
should,  from  the  time  of  being  so 


brought  and  left,  be  considered  u  ^ 
property  of  defendant,  and  thooU 
not  be  removed  without  his  oooMOt 
The  contractor  having  made  de&nK 
in  proceeding  with  the  works,  de* 
fendant,  on  11th  April,  dulysenred 
him  with  notice  to  proceed.  Ob 
17th  April  the  contractor  committed 
an  act  of  bankruptcy. 

Held,  that  the  defendant  codd  not, 
on  19th  April,  take  possession  of  the 
tools  and  materials  left  by  the  buk- 
rupt  upon  the  work  at  the  time  of 
the  bankruptcy ;  because  the  titk  of 
the  assignees  was  complete  by  rds- 
tion  on  the  17th.  Ranch  v.  Gmi 
Weitem  Raitmiy  Company ^  1  Ad.  & 
Ell.  N.S.  51. 

REPUTED  OWNERSHIP. 
1.  An  hotel  keeper  dies  intestate, 
leaving  four  children,  upon  which 
one  of  her  daughters  takes  pooes* 
sion  of  the  stock  and  effects,  tod 
continues  the  business  for  a  short 
time,  when  she  admits  one  of  her 
brothers  into  partnership,  and  the 
two  carry  on  the  business  together 
in  their  own  names  for  nearly  two 
years,  paying  some  of  the  intestate's 
debts  as  well  as  her  funeral  eiqpeo- 
ses.  The  daughter  then  retires,  and 
assigns  her  share  in  the  business  to 
her  brother,  who  carries  it  on  in  his 
own  name  for  six  months  kogeri 
when  a  joint  fiat  issues  against  the 
two.  After  their  bankruptcy,  one  of 
the  other  children  takes  out  adminu' 
tration  to  the  intestate,  and  claims  the 
property  from  the  assignees.    BcUj 
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that  this  could  not  be  considered  trust 
property,  but  passed  to  the  assignees 
under  the  chuse  of  reputed  owner- 
ship. Ex  parte  Tiomoi,  d  M.  D.  & 
D.  40. 

2.  A  father  by  deed  assigns  to 
his  son,  in  consideration  of  natural 
love  and  affection,  certain  pictures 
and  effects,  upon  trust  to  permit  the 
father  to  have  the  present  use  and 
enjoyment  of  them  during  his  life, 
and  subject  thereto  to  the  proper  use 
and  benefit  of  the  son.  Formal  pos- 
session is  delivered  to  the  son  upon 
the  execution  of  the  deed,  by  the 
delivery  of  one  picture  in  the  name 
of  the  wbole ;  but  the  father  remains 
in  possession  till  his  bankruptcy. 
HeUf  that  the  assignees  were  enti- 
tled to  the  goods.  Ex  parte  Cattk, 
3M.D.  &D.  117. 

d.  The  bankrupts^  being  mortga- 
gees of  various  policies  of  life  as- 
surance, of  which  the  respective 
insurance  oflSces  had  notice,  deposit 
them  with  their  bankers  to  secure 
the  repayment  of  advances ;  but  the 
bankers  give  no  notice  of  such  de- 
posit to  the  different  oflSces.  Hektf 
that  the  policies  must  be  considered 
as  in  the  order  and  disposition  of  the 
bankrupts,  within  the  72d  section  of 
the  Bankrupt  Act,  and  that  the  same 
principle  applied  to  one  of  the  poli- 
cies which  was  effected  with  a  mutual 
assurance  company.  Ex  parte  Ark" 
w^ht,  d  M.  D.  &  D.  U9. 

4.  A  legatee,  to  whom  an  annuity 
is  bequeathed  for  her  life,  grants  an 
annuity  for  her  life  to  A.,  to  be  is- 


suing out  of  the  bequeathed  annuity, 
and  afterwards  grants  another  an- 
nuity for  her  life  to  B.,  to  be  also 
issuing  outof  the  bequeathed  annuity, 
which  is  insuflScient  to  answer  both 
the  granted  annuities.  By  a  com- 
promise of  a  suit  respecting  the  pri- 
ority of  the  charges,  it  is  agreed  that 
B.*$  annuity  shall  have  precedence, 
and  that  the  residue  of  the  bequeathed 
annuity  shall  be  paid  to  A.  A.  then 
assigns  his  interest  to  a  purchaser, 
describing  it  as  the  residue  of  the 
bequeathed  annuity,  after  payment 
of  B,'s  annuity,  and  becomes  bank- 
rupt. Heldf  that  the  assignment  was 
merely  equitable,  and  required,  to 
complete  it,  notice  to  be  given  to 
the  trustees  of  the  will. 

But,  it  appearing  that  A.  was  the 
solicitor  of  the  purchaser,  and  was 
trusted  by  her  to  do  all  that  was 
proper  for  perfecting  the  purchase 
and  assignment,  and  that  he  had  not 
informed  her  that  he  was  himself  the 
vendor,  keldf  that  although  the  pro- 
per notice  of  the  assignment  was  not 
given,  the  annuity  was  not  in  the 
order  and  disposition  of  the  bank- 
rupt with  the  consent  of  the  true 
owner.  Ex  parte  Smyths  9  M.  D.  & 
D.  687. 

5.  Goods  suffered  by  the  true 
owner  to  remain  in  the  possession  of 
a  trader  till  after  a  secret  act  of  bank- 
ruptcy, but  taken  possession  of  be- 
fore the  fiat,  do  not,  since  2  &  d  Vict. 
c.  S9,  pass  to  the  assignees.  Pariente 
V.  Pennell,  %  Moo.  &  Rob.  517. 

6.  Where  a  mill  and  the  machinery 
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therein  had  been  mortgaged,  and  the 
mortgagor  continued  in  possession 
until  the  time  of  bankruptcy :  Held, 
that  the  machinery  was  not  in  the 
order  and  disposition  of  the  bankrupt 
within  the  meaning  of  the  bankrupt 
acts.  Fletcher  v.  Mannings  1  Car.  & 
Kir.  850. 

See  Act  of  Bankruptcy,  1 — Bill 
OF  Exchange,  3 — Execution,  9 
— Lien,  4— Mortgage,  11 — Po- 
licy OF  Assurance. 

REVIVOR. 

See  Costs,  6. 

REVIVAL  OF  DEBT. 
See  Certificate,  5. 

SALE. 
Form  of  Order,  upon  the  petition 
of  an  assignee,  who  had  in  the  name 
of  an  agent  bid  at  a  sale  for  a  por« 
tion  of  the  bankrupt's  property,  and 
then  prayed  to  have  the  sale  com- 
pleted, or  the  property  resold.  Ex 
parU  Gore,  d  M.  D.  &  D.  77. 
See  Assignees,  4 — Costs,  8. 

SALVAGE. 

See  Ship. 

SAVINGS'  BANK. 
1.  The  treasurer  of  a  savings* 
bank,  on  his  appointment,  enters  into 
the  usual  bond  for  performance  of 
his  duties,  but  does  not  receive  any 
money,  the  deposits  being  paid  by 
the  managers  directly  to  a  banking 
firm,  of  which  the  treasurer  is  a  part- 
ner, to  the  credit  of  the  trustees  of 


the  savings'  bank,  who  are  aUowed 
interest  upon  it.    But  he  neverthe- 
less signs  the  return  (required  by  the 
act)    to  the  commissioners  for  the 
reduction  of  the  national  debt,  and 
thereby  acknowledges    the  amount 
of  the  balance  standing  to  the  credit 
of  the    trustees    to  be  monies  in 
his  hands  as  treasurer.     The  firm 
become  bankrupt.      Held,  that  the 
balance  was  in  the  hands  of  die 
treasurer  as  treasurer  at  his  bank- 
ruptcy^ and  might  be  recovered  in 
full  by  the  savings'  bank.     Ex  parte 
Riddell,  8M.D.&  D.  80. 

2.  The  3  &  4  IFiU.  4.  c.  14.  s.  8, 
providing,  that  if  any  person  there- 
afler  to  be  appointed  to  an  office  in  t 
savings'  bank,  and  having  money  in 
his  hands  belonging  to  the  bank|  shall 
l^ecome  bankrupt,  the  bank  shall  be 
paid  in  full,  applies  only  to  savings' 
banks  which  have  conformed  to  9 
Geo.  4.  c.  9ft. 

What  is  a  sufficient  compliaooe 
with  9  Geo,  4.  c.  92.  s.  6,  providing 
that  no  savings'  bank  shall  have  the 
benefit  of  the  act,  unless  its  rules 
provide  that  no  person,  being  trea- 
surer, trustee,  or  manager  of  such 
institution,  or  having  any  control  in 
the  management  thereof  shaU  derive 
any  benefit  from  the  deposits  in  the 
bank,  except  as  in  the  act  mentioned. 
The  certificate  of  the  barrister 
appointed  under  the  provisions  of  9 
Geo,  4.  c.  92,  that  the  rules  of  a 
savings'  bank  are  in  conformity  with 
the  act,  is  not  conclusive.  Ex  parte 
Hayneif  3  M.  D.  &  D.  663. 
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SCIRE  FACIAS. 

Ste  Costs,  6. 

SEPARATE  DEBT. 
See  Partner. 

SEPARATE  USE. 
Set  Husband  and  Wife, 

SERVICE  OF  PETITION. 
Ste  Petition — Trust,  6— Adver- 
tisement, 3. 

SET-OFF. 
1.  A.  borrows  money  of  B,  &  Co., 
country  bankers,  on  his  promissory 
note,  which  they  deposit  indorsed, 
along  with  other  bills  and  notes,  with 
W,  &  Co.,  their  London  agents,  to 
secure  the  payment  of  advances.    JB. 
&  Co.  become  bankrupt,  when  A. 
held  notes  issued  by  their  bank  more 
than  suflScient  to  discharge  the  amount 
of  his  promissory  note ;  and  W.  h  Co. 
also  held  bills  and  notes  of  B.  &  Co. 
to  a  greater  amount  than  the  balance 
due  to  them  from  B.  &  Co.     IF.  Be 
Co.  compel  A.  to  pay  to  them  the 
amount  of  his  promissory  note,  and 
refuse  to  allow  him  to  set  off  the 
notes  he  held  of  B.  &  Co. ;  and  A.^ 
not  knowing  that  W,  &  Co.  held  suf- 
ficient   securities    to  discharge  the 
balance  due  to  them  from  B.  &  Co., 
proved  under  the  fiat  for  the  amount 
of  the  notes  held  by  B.  &  Co.    The 
assignees  of  B.  &  Co.  then  pay  W, 
&  Co.  the  amount  of  the  balance  due 
to  tbeniy  after  receiving  credit  for  the 
sum  paid  by  A.  in  discharge  of  his 


promissory  note,  and  take  out  of  W. 
&  Co.'s  hands  all  the  remaining  secu- 
rities :  Held^  that,  as  A,  would  have 
had  a  right  of  set-off  against  the 
bankrupts,  if  they  had  continued  in 
possession  of  his  promissory  note,  he 
was  not  to  be  deprived  of  this  right 
by  his  ignorance  of  the  state  of  the 
account  between  W,  &  Co.  and  the 
bankrupts,  and  that  the  assignees 
were  therefore  bound,  on  the  with- 
drawal of  his  proof,  to  repay  him  the 
amount  of  his  promissory  note.  Ex 
parte  Staddon,  SM.D.&  D.  256. 

2.  The  defendants  being  indebted 
for  money  advanced  to  them  on  their 
banking  account  by  their  bankers, 
who  subsequently  became  bankrupt, 
received  from  their  customers,  on 
the  day  on  which  the  bank  stopped 
payment,  and  the  day  following,  but 
without  notice  of  an  act  of  bank«- 
ruptcy,  and  before  any  docket  had 
been  struck,  certain  51,  notes  of  the 
bank,  payable  to  bearer  on  demand, 
in  part  payment  of  antecedent  debts, 
on  the  condition  that  they  were  to 
debit  themselves  with  so  much  only 
as  they  should  receive  from  the  as- 
signees for  such  notes.  They  also 
received,  during  the  same  period, 
other  5L  notes  of  the  bank,  for  which 
they  were  to  pay  so  much  only  as 
they  should  receive  from  the  as-' 
signees  for  such  notes.  An  action 
having  been  brought  by  assignees  of 
the  bankrupts  against  the  defendants 
for  money  lent  by  the  bankrupts  be- 
fore their  bankruptcy.  Held,  that  the 
defendants  had  a  beneficial  interest 
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in  the  first  mentioned  class  of  notes, 
and  were  therefore  entitled  to  set 
them  off;  but  that  they  were  not 
entitled  to  set  off  the  last  mentioned 
class,  as  they  held  them  merely  as 
trustees  for  others.  Forsier  ▼.  Wil- 
ion,  Ift  M.  &  W.  191. 

See  Husband  and  Wive,  1. 

SETTLEMENT. 
See  Husband  and  Wife. 

(Voluniarj/.) 

See  VOLUNTABT  DxxD. 

SHERIFF. 

See  Annulling,  5 — Execution,  9, 
14— -Pleading,  8. 

SHIP. 

Assignees  of  a  bankrupt  ship- 
owner have  a  persona  standi  to  appear 
for  the  benefit  of  the  general  estate, 
and  contest  the  appropriation  of  the 
proceeds  against  the  assignees  of  the 
freight^  seeking  to  make  the  ship 
alone  liable  in  the  first  instance. 

Parties  taking  an  assignment  of 
a  ship  or  freight  as  security  for  a 
debt,  take  such  security  liable  to 
subsequently  accruing  liens,  viz.  bot- 
tomry bonds,  salvage,  wages,  &c. 

Claim  of  a  bondholder  for  the 
payment  of  his  bond  directed  to  be 
satisfied  out  of  the  proceeds  of  the 
ship  and  the  freight  pro  raid. 

Same  principle  applied  to  claims 
under  a  judgment  of  the  Court 
for  pilotage,  towage,  and  mariners' 
wages.  The  Dowtkorpef  %  Robinson's 
Adm.  Rep.  73. 


SHORT  BILLS. 
A  bill  of  exchange  remitted  by  a 
customer  to  his  bankers,  and  not 
due,  but  remaining  in  specie  at  tlie 
time  of  their  bankruptcy,  oontinaei 
the  property  of  the  customer;  and 
the  same  is  the  law  as  to  abaokpost 
bill,  which  the  customer  sends  to  the 
bankers,  with  a  letter  desiring  them 
to  place  it  to  his  credit,  and  to  send 
him  a  receipt.  Ex  parte  Atkmi,  S 
M.  D.  &  D.  103. 

SOLICITOR. 

Solicitor  to  the  fiat  receiving  tbe 
proceeds  of  a  sale  of  goods  belonpng 
to  the  bankrupt,  which  the  solicttor 
freed  from  an  execution  by  giving 
his  own  personal  security  to  the  she- 
riflTby  way  of  indemnity,  has  no  Gen 
on  those  proceeds  by  way  of  counter 
indemnity  to  himseif^  even  though 
the  proceeding  should  have  taken 
place  with  the  consent  of  the  as- 
signee.   Ex  parte  IViite,  3  M.D.i 

D.7. 

See  ComassioN — Contempt. 

SPECIAL  CASE* 

1.  A  special  case  must  set  forth 
the  conclusion  of  fiu^t  drawn  by  die 
Court  below  from  the  evidence  and 
not  the  evidence  itself.  Ex  partt 
White,  3  M.  D.  &  D.  7. 

2.  An  appeal  firom  the  refusal  of 
a  motion  by  the  Court  of  Review 
should  be  by  way  of  special  case,  and 
not  by  way  of  motion  before  the 
Lord  Chancellor.  Ex  parte  Carra^ 
thers,  3  M.  D.  &  D.  269. 
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STAMP. 

1.  A  proof  will  not  be  ordered  to 
be  expunged  merely  because  the 
instrument  on  which  the  proof  was 
made  required  a  stamp.  Ex  parte 
Byrm,  3  M.  D.  &  D.  53. 

2.  Assignees  of  a  bankrupt  sold 
his  houses  by  auction  for  the  benefit 
of  the  creditors^  and  the  purchaser 
signed  a  contract,  by  which,  after 
reciting  the  purchase  and  payment 
of  a  deposit,  he  engaged  to  complete 
such  purchase  on  the  terms  of  the 
conditions  of  sale,  which  both  parties 
agreed  by  the  contract  to  fulfil. 

Hdd^  that  the  contract  was  an  in- 
strument exempted  from  stamp  duty 
by  Stat  6  Geo.  4.  c.  16.  s.  98.  lUUher 
V.  Siul^,  %  Ad.  &  Ell.  N.  S.  614. 

3.  On  a  petition  to  expunge  a 
proof  on  a  negociable  instrument, 
hid,  that  the  respondent  was  not 
bound  to  have  the  instrument  in 
Court  unless  the  petitioners  gave 
him  notice  to  produce  it,  and  that 
in  its  absence  the  Court  could  not 
attend  to  a  suggestion  that  it  was  not 
stamped.  Ex  parte  Christie,  3  M.  D. 
&  D.  736. 

STATUTE  OF  LIMITATIONS. 
See  LniiTATiONS. 

SUITS. 
See  Banxruptct. 

SURETY. 
Merchants  procure   accommoda- 
tion firom  bankers  on  entering  into 
a  covenant  with  sureties  to  pay  the 


floating  balance  due  from  them  from 
time  to  time  up  to  a  certain  limited 
amount,  subject  to  a  proviso  that  in 
the  event  of  the  merchants'  bank- 
ruptcy,   and    in  the  event  of  the 
amount  due  exceeding  at  that  time 
the  limit,  any  dividends  received  un- 
der the  bankruptcy  should  be  applied 
exclusively  in  payment  of  the  excess, 
without  the  sureties  being  entitled  to 
any  part  of  the  dividends  until  the 
whole  of  such  excess  was  paid.  Some 
of  the  sureties  take  from  one  of  the 
principal  debtors  a  counter-security 
and  indemnity  in  respect  of  their  lia- 
bility under  the  covenant,  but  with- 
out the  bankers  having  notice  of  the 
transaction.    The  merchants  become 
bankrupt,  being  indebted  to  the  mer- 
chants beyond  the  limit  fixed  by  the 
deed,  and  the  bankers  receive  divi- 
dends on  the  whole  debt,  and  recover 
the  amount  secured  by  the  deed  from 
the  sureties,  two  of  whom  are  reim- 
bursed by  means  of  their  counter- 
security  out  of  the  separate  estate  of 
one  of  the  bankrupts.     Held,  that 
the  bankers  were  entitled  to  retain 
the  whole  amount  so  received  by 
them.    Ex  parte  Hope,  3  M.  D.  & 
D.  720. 

And  see  PaooFi  2. 

TRADING. 
A  lessee  of  an  iron  mine  purchased 
large  quantities  of  pig  iron,  which  he 
manufactures  into  cast-iron  imple- 
ments for  the  purpose  of  working 
it,  and  the  surplus  of  the  cast-iron 
which  he  did  not  use  he  sold  to 
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persons  in  the  neighbourhood.  Quare, 
whether  this  was  not  a  trading  within 
the  bankrupt  law.  At  any  rate,  the 
point  was  so  doubtful,  that  the  Court 
declined  to  annul  the  fiat  on  the  pe- 
tition of  the  bankrupt,  but  would 
only  give  him  leave  to  try  the  ques- 
tion in  an  action  at  law.  Eg  parte 
Salkeld,  3  M.  D.  &  D.  125. 

TROVER. 
See  Pleading — Ezecutxok,  14. 

TRUST. 

1.  An  hotel-keeper  dies  intestate^ 
leaving  four  children,  upon  which 
one  of  her  daughters  takes  possession 
of  the  stock  and  effects,  and  continues 
the  business  for  a  short  time,  when 
she  admits  one  of  her  brothers  into 
partnership,  and  the  two  carry  on  the 
business  together  in  their  own  names 
for  nearly  two  years,  paying  some  of 
the  intestate's  debts  as  well  as  her 
funeral  expenses.  The  daughter 
then  retires,  and  assigns  her  share 
in  the  business  to  her  brother^  who 
carries  it  on  in  his  own  name  for  six 
months  longer,  when  a  jomt  fiat 
issues  against  the  two.  After  their 
bankruptcy,  one  of  the  other  children 
takes  out  administration  to  the  intes- 
tate, and  claims  the  property  from 
the  assignees.  Heldf  that  this  could 
not  be  considered  trust  property,  but 
passed  to  the  assignees  under  the 
clause  of  reputed  ownership.  Ex 
parte  Thomas^  3  M.  D.  &  D.  40. 

2.  By  a  marriage  settlement  a  sum 
of  money  was  to  be  received  by  the 


trustees,  and  invested  in  govermneiit 
or  real  securities,  and  the  interest 
was  to  be  paid  to  the  wife  for  life  for 
her  separate  use,  with  remainder  to 
the  children.  One  of  the  trustees 
receives  the  money,  and  advances  it 
to  a  partnership  of  merchants,  with- 
out taking  any  security.  He  receives 
the  interest  from  the  partnership,  and 
pays  it  over  to  the  wife  r^pilarly  up 
to  the  time  of  his  death ;  afterwards 
the  partnership  pays  the  interest  to 
the  wife  directly  and  without  the  in- 
tervention of  the  surviving  trustee. 
In  the  partnership  books  the  accounts 
relating  to  the  whole  transaction  are 
entered  as  between  the  wife  and  the 
partnership  only.  Upon  the  part- 
nership becoming  bankrupt,  hMt 
that  the  partners  constituted  them- 
selves directly,  and  not  merely  con- 
structively, trustees,  and  that  the 
proof  on  behalf  of  the  trust  estate 
might  be  made  either  against  the 
joint  estate  or  the  separate  estates. 
Quare^  whether  there  would  have 
been  a  right  of  proof  against  the  se- 
parate estates,  if  the  firm  had  been 
constructive  trustees  only;  or  whe- 
ther the  term  *'  constructive  trust"  is 
sufficiently  definite  to  admit  of  any 
general  rule  being  laid  down  upon 
the  pomt.  Ex  parte  Woodm^  $  M. 
D.  &  D.  399. 

d.  A  trustee  under  a  will  permits 
the  trust  fund,  as  the  monies  are 
fi'om  time  to  time  realised,  to  be  paid 
into  the  hands  of  certain  bankers, 
who  have  knowledge  of  the  trosts. 
One  of  the  partners,  without  the  as- 
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sent  of  the  trustee,  deals  with  a  por- 
tion of  the  fund  by  investing  it  on 
mortgage.  Held^  that  the  bankers 
were  not  jointly  and  separately  liable 
in  the  character  of  trustees,  but  that 
they  only  incurred  a  liability  as  be- 
tween banker  and  customer;  and  that, 
on  the  bankruptcy  of  the  bankers,  the 
trustee  could  only  prove  against  their 
joint  estate  for  such  balance  as  was 
in  their  hands  at  the  time  of  their 
bankruptcy. 

Sefuhk^  that  the  sum  laid  out  on 
mortgage  must  be  considered  as  in 
their  hands  at  the  time  of  the  bank- 
ruptcy, although  the  mortgage  itself 
might  enure  for  the  benefit  of  the 
ce^vi  que  trust.  Ex  parte  Burton,  3 
M.  D.  &  D.  d64. 

4.  Infant  cestm  que  trustent  are 
entitled  to  a  sum  of  stock  stand- 
ing in  the  names  of  trustees,  subject 
to  a  life  interest  in  their  mother,  and 
to  a  power  of  appointment,  which  has 
not  yet  been  exercised.  The  trustees 
are  charged  with  having  sold  out  the 
stock,  and  advanced  the  proceeds  to 
the  fiither  of  the  cestuis  que  trustent; 
and,  in  a  Chancery  suit,  instituted  by 
the  infants,  the  trustees  are  ordered 
to  pay  into  Court  the  amount  which 
by  their  answer  they  admit  they  re- 
ceived upon  such  sale.  They  do  not 
comply  with  the  Order,  but  become 
insolvent,  and  one  becomes  bank- 
rupt. Heidi  tluit  the  cestuis  que  trust' 
e»i  were  not  entitled  to  an  Order  to 
prove  against  the  estate  of  the  latter, 
either  for  the  value  of  the  original 
sum  of  stocky  or  the  sum  ordered  to 


be  paid  into  Court,  but  only  to  an 
Order  to  go  in  and  make  such  proof 
as  they  could  establish,  the  dividends 
on  the  proof  being  payable  into 
Court.  Ex  parte  Coles,  3  M.  D.  & 
D.  327. 

5.  A  bankrupt's  reversionary  in- 
terest under  the  trusts  of  a  will  or- 
dered to  be  sold  and  the  proceeds 
applied  in  making  good  monies  come 
to  his  hands  as  trustee  under  the 
same  trusts  and  misapplied. 

The  residence  of  a  party,  inte- 
rested in  trust  funds  out  of  the  ju- 
risdiction, does  not  authorize  the 
Court  to  appoint  new  trustees  with- 
out notice  being  given  to  such  party. 

A  testator  bequeathed  his  resi- 
duary estate  to  two  trustees,  whom 
he  appointed  executors ;  one  of  them 
renounced;  and  after  the  death  of  the 
other,  the  trust  funds  came  into  the 
possession  of  the  latter's  legal  per- 
sonal representative,  who  became 
bankrupt.  The  cettuU  que  trustent 
presented  a  petition  for  the  appoint- 
ment of  a  new  trustee.  On  its  ap- 
pearing that  the  original  testator  had 
been  dead  for  twenty  years,  and  that 
the  interest  of  the  trust  fund  had  ever 
since  been  applied  according  to  the 
trusts,  and  on  the  petitioners'  de- 
posing that  to  the  best  of  their  belief 
all  the  original  testator's  debts,  &c. 
had  been  paid :  Held,  that  a  new 
trustee  might  be  appointed  without 
its  appearing  that  any  personal  re- 
presentative of  the  original  testator 
was  before  the  Court.  Ex  parte 
Hardman,  8  M.  D.  &  D.  559. 
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6.  Where  a  fund,  arising  from 
dividends  upon  a  proofy  has  been 
transferred  to  the  separate  account 
of  a  marriage  settlement,  a  petition, 
by  parties  claiming  under  the  settle- 
ment, for  payment  of  the  fund  out  of 
Court,  need  not  be  served  upon  the 
assignees.  If,  under  a  power  to  ap- 
point new  trustees,  which  is  in  the 
ordinary  form^  and  is  silent  as  to  any 
increase  in  the  number  of  trustees, 
four  trustees  be  appointed  in  the 
room  of  three,  (the  original  number), 
the  appointment  is  bad,  and  the  fund 
will  not  be  paid  over  to  the  persons 
so  appointed.  Ex  parte  Davis^  $  M. 
D.  &  D.  304. 

See  LiBN,  7. 

VENDOR  AND  PURCHASER. 
iSce  AssioNBSs,  7— Mobtqagb,  10. 

VENUE. 

1.  Where  a  fiat  has  been  opened, 
and  the  bankrupt's  examination  has 
commenced,  it  is  a  sufficient  answer 
to  a  petition  to  change  the  venue  of 
the  fiat,  that  the  petitioners  do  not 
make  out  a  grave  case  of  benefit  to 
the  estate,  combined  with  the  absence 
of  injustice  to  the  bankrupt.  Es 
parte  MitcheU,  3  M.  D.  &  D.  397. 

2.  The  venue  of  a  fiat  will  not  be 
changed,  because  the  existing  means 
of  communication  between  the  place 
of  trading  and  the  District  Court  to 
which  it  belongs  are  not  so  conve- 
nient as  those  between  the  plsce  of 
trading  and  another  District  Court. 
Re  Oram^  3  M.  D.  &  D.  330. 


VIVA  VOCE. 

1.  The  evidence  at  the  hesringot 
a  petition  may  be  partly  by  sffidsvit 
and  partly  md  voce*  LeaTC  given  to 
the  respondents  to  examine  their  own 
witnesses  vivd  voeCf  when  affidaviti 
had  been  filed  in  support  of  the  peti- 
tion. £r  parte  Fell,  3  M.  D.  &  D. 
472. 

2.  Where,  upon  an  application  oo 
the  part  of  the  respondents  (the  ss^ 
signees)  for  an  examination  of  wit- 
nesses vivd  XMHXt  the  petitioners  ob- 
jected that  there  was  a  preliminsiy 
question,  which  might  render  the 
matter  ofUuct  in  dispute  immaterisl; 
Hdd,  under  all  the  circumstances  oC 
the  case,  that  the  respondents  ought 
to  be  at  liberty  to  examine  their  own 
witnesses  vkd  voce,  undertaking  to 
abide  personally  and  otherwise  by 
the  Order  of  the  Court  as  to  oosta ; 
the  petitioners  being  at  liberty  to 
produce  evidence,  either  by  affidavit 
or  vM  voce.  Ex  parte  MehfUkp  3 
M.  D.  &  D.  474. 

VOLUNTARY  DEED. 
A  person  gave  a  bond  for  5000^  to 
his  sister,  but  failing  to  pay  the  in- 
terest due  on  that  b(md,  gave  bcr 
another  bond  to  secure  the  arrears  of 
interest.  He  afterwards  deposited 
with  his  sister  the  title  deeds  of  his 
real  estates  as  a  collateral  security 
for  the  bond  debts,  and  subsequently 
in  contemplation  of  the  marriage  of 
the  sister  the  two  bonds  were,  frith 
the  consent  and  privity  of  the  obli* 
gor,  settled  upon  trusu  fiir  the  bene- 
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fit  of  the  intended  husband  and  wife, 
no  reference,  however,  being  made 
in  the  settlement  to  the  deposit  of 
tide  deeds*  The  marriage  took 
effect,  and  about  four  years  after  the 
oUigor  became  bankrupt.  UeUt^  that 
assuming  the  consideration  for  the 
first  bond  to  have  been  voluntary, 
yet  there  being  no  fraud  suggested 
sgainst  any  party,  or  insolvency 
proved  against  the  obligor,  the  set- 
tlement was  a  valuable  security :  and 
that  by  virtue  of  the  bonds,  the  in- 
strument of  deposit  and  the  settle- 
ment, the  trustee  of  the  settlement 
was  equitable  mortgagee  of  the  real 
estate  for  the  monies  due  on  the 
bonds.  The  circumstance  that  the 
Court  of  Bankruptcy  has  concurrent 
jurisdiction  in  the  case,  is  not  a 
necessary  ground  for  refusing  costs 
to  a  party  seeking  the  assistance  of  a 
Court  of  Equity.  Megpion  v.  FoitcTf 
2  Y.  &  C.  C.  C.  836. 
See  Act  of  Bankbvptcy,  1 — Re- 
puted Ownership. 

VOLUNTARY  PAYMENT. 
See  Fraud. 

WARRANT. 
1.  Where  a  bankrupt,  who  had 
been  examined  in  1841  before  the 
then  Commissioners  of  Bankrupts 
acting  under  a  country  fiat,  and  com- 
mitted by  them  for  giving  unsatisfisu:- 
tory  answers,  was,  in  November 
1843,  again  brought  up  before  a 
Commissioner  appointed  under  the 
Stat.  5  &  6  l^kt.  c.  122,  s.  59,  and 


his  answers  to  the  questions  then  put 
to  him  were  unsatisfiictory  to  the 
Commissioner,  who,  however,  then 
stated  that  he  should  not  grant  a 
fresh  warrant  of  commitment,  but  on 
a  subsequent  day  issued  a  warrant 
under  which  the  bankrupt  was  de- 
tained in  custody.  Heldf  first,  that 
the  warrant  so  issued  was  valid; 
secondly,  that  it  was  not  necessary  to 
set  forth  the  questions  and  answers 
on  the  first  examination  in  1841 ; 
thirdly,  that  a  single  Commissioner 
has  power  to  commit  in  such  a  case, 
under  the  d  &  6  Vict.  c.  122.  ss.  46 
and  52.  Ex  parte  Dauncey^  \2  "Hi. 
&  W.  271. 

2.  A  bankrupt  was  committed  by 
the  Commissioners  upon  a  warranty 
the  concluding  words  of  which  were, 
'*  which  said  several  answers  so  given 
on  the  said  several  examinations  as 
aforesaid  of  the  said  IF,  2).,  and  the 
schedule  by  him  referred  to  and  here- 
unto annexed  as  part  of  this  our  war- 
rant, not  being  satis&ctory  to  us  the 
said  Commissioners,  these  are  there- 
fore to  require  you,  &c.  to  take  him 
into  custody  and  keep  him,"  &c. 

Upon  an  application  to  the  Court  of 
Queen'sBench  that  the  prisoner  might 
be  brought  up  to  be  discharged  for 
the  insufficiency  of  the  warrant,  it  ap- 
peared firom  the  affidavit  that  several 
examinationsof  theprisonerhad  taken 
place^  but  the  part  of  the  warrant 
containing  the  question  and  answers 
was  not  brought  before  the  Court  by 
the  affidavit,  nor  any  part  excepting 
the  conclusion  above  set  forth :  Held^ 
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that  the  part  of  the  warrant  before 
the  Court  was  insufHcient.     Ex  parte 
Dauncey,  d  G.  &  D.  640. 
See  Commitment. 

WARRANT  OF  ATTORNEY. 

1 .  A  warrant  of  attorney  was  given 
while  the  provision  of  7  Geo,  4.  c.  57. 
B.  dd,  (as  continued  by  later  acts), 
that  such  warrants  or  judgments  on 
them  should  be  void  as  against  the 
assignees  of  an  insolvent,  unless  filed 
within  twenty-one  days,  or  judgment 
entered  up  within  the  same  time,  was 
in  force.  Between  the  16th  August 
1838,  when  the  last  of  these  acts,  the 
6  &  7  WiU.  4.  c.  44,  expired,  and 
the  1st  October  1838,  when  the  1  & 
%  Vtct.  c.  110.  8. 60,  came  into  efiect, 
there  was  an  interval  during  which 
no  such  provision  was  in  force. 
Held^  that  notwithstanding  this  inter- 
val, a  judgment  on  the  warrant  of 
attorney  entered  up  since  the  \  Sc  % 
Vkt.  c.  110,  was  not  valid  as  agamst 
assignees  appointed  under  the  act. 
Com*  V.  Stone,  3  6.  &  D.  625. 

2.  Where  a  defendant  had  given  a 
warrant   of  attorney,    upon  which 


judgment  was  signed  and  execulioo 
issued  and  levied,  but  the  instninait 
was  not  duly  filed  in  pnrsaance  of 
the  3  Geo.  4.  c.  39.  s.  1,  and  the 
defendant  afterwards  became  imol- 
vent,  and  petitioned  the  ludlfeBt 
Court  under  the  proviaioos  of  the 
5  9i  6  Vkt.  c.  116,  under  wfaieh 
petition  assignees  were  appointed; 
the  Court  refused  to  set  aside  the 
judgment  and  execution  upon  die 
application  of  the  assignees,  holding 
that  such  instrument  was  not  void  si 
against  them  by  reason  of  the  non- 
filing thereof,  as  it  did  not  ftll  withia 
the  provisions  o£  the  3  Gto.  4.  c  39. 
s.  2,  the  7  Geo,  4.  c  57.  a.  33,  nor 
the  1  &  2  Vki.  c  110.  a.  60,  and 
that  the  5  &  6  Vkt.  c.  116.  as.  1  and 
7,  contained  no  words  extending  the 
provisions  of  those  enactments  to 
such  an  instrument.  Lawreaet  v. 
Lawrence,  3  Dowl.  N.  S.  219. 
See  Bill  of  Exchange,  3 — Exxcv* 
TIOK,  1^  4,  7. 

WIFE. 
See  Husband  anb  Wife. 


London :  0.  Rowortli  and  Sou,  PilnCtn,  Bell  Yard,  Temple  Bar. 
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6  &  6  Vict.  c.  122. 

An  Act  for  the  Amendment  of  the  Law  of  Bankruptcy. 

[12th  August,  1842.] 

Whsreas  it  is  expedient  to  amend  the  law  of  bankruptcy : 
and  whereas  by  an  act  passed  in  the  reign  of  his  late  majesty, 
intituled  <*  An  Act  to  establish  a  Court  in  Bankruptcy/*  va-  i  &  2  Will.  4, 
rious  alterations  were  made  in  the  administration  of  the  law  ^•^' 
of  bankruptcy,  which  have  by  experience  been  found  bene- 
ficial, and  it  is  advisable  to  extend  the  provisions  and  regu- 
lations contained  in  the  said  act :  Be  it  therefore  enacted  by 
the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  parliament  assembled,  and  by  the  au- 
thority of  the  same,  That  the  provisions  of  this  act,  unless  Commeocemeiit 
where  otherwise  herein  specially  provided,  shall  commence  °  *  *■  **^  • 
and  take  effect  from  and  after  the  eleventh  day  of  November 
next. 

2.  And  be  it  enacted.  That  all  laws,  statutes,  and  usages  Laws  at  van- 
shall  be  and  the  same  are  hereby  repealed,  in  so  far  as  they  Jc^J[Ji]ed" 
may  be  inconsistent  or  at  variance  with  the  provisions  of  this 
act ;  proyided  always,  that  the  same  shall  continue  in  force 
in  all  other  respects  whatsoever. 

S.  And  be  it  enacted.  That  in  every  case  of  a  petition  for  Petitioning  ere- 
the  issue  of  a  fiat  in  bankruptcy,  it  shall  be  lawful  for  the  be  dfw'peoMd""^ 
Lord  Chancellor  to  dispense,  if  he  shall  think  fit,  with  the  with. 
bond  now  required  to  be  given  to  him  by  the  petitioning 
creditor,  conditioned  for  proving  his  debt,  and  for  proving  the 
party  to  have  committed  an  act  of  bankruptcy  at  the  time  of 
issuing  such  fiat,  and  for  proceeding  upon  such  fiat ;  and  in 
such  case  it  shall  be  lawful  to  issue  the  fiat,  without  any  such 
boud  having  been  given. 
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Fiau  in  bank-        4.  And  be  it  enacted,  That  every  fiat  in  bankruptcy  granted 

uansmittc/di-  "^®'  *^®  commencement  of  this  act  shall,  after  the  granting 
Tect  to  (he  coart  of  such  fiat,  be  forthwith  issued  and  transmitted  by  the  Lord 
?Q  the^proswu^'  Chancellor's  secretary  of  bankrupts^  in  such  manner,  and  at 
tion  thereof,  and  such  cost,  as  the  Lord  Chancellor  by  any  general  or  other 

oMned!  unless  °^^®'  ®^^^^  direct,  to  the  court  to  which  such  fiat  shall  be 
postponed  by  directed  under  and  by  virtue  of  the  powers  of  any  act  now  m 
the  court.  f^^^g  ^^  ^f  ^i^jg  ^^^^  ^^^^  gj^^U  y^q  forthwith  opened,  nnlcM 

such  court  shall  in  its  discretion  think  fit  to  postpone  the 

In  case  fiat  is      opening  of  such  fiat :  Provided  always,  that  if  such  fiat  shaD 

peiiiioninff  ere-    ^^^  ^®  opened  by  the  petitioning  creditor  within  three  dayi 

diior inthetime  after  it  shall  have  been  so  transmitted,  or  within  such  ex- 

^^^  *  tended  time  as  shall  be  allowed  by  the  said  court,  such  court 

is  hereby  authorized  to  open  such  fiat,  at  any  time  within 

fourteen  days  then  next  following,  upon  the  application  of 

any  other  creditor  to  the  amount  required  by  this  act  to  con* 

stitute  a  petitioning  creditor,  and  to  adjudicate  thereon,  upoa 

the  proof  of  the  debt  of  such  creditor,  and  of  the  otlierreqoi- 

No  fiat  to  be       gites  to  support  such  fiat :  Provided  always,  that  no  such  fiat 

tioning  creditor.  6^&U  be  issued  to  the  petitioning  creditor,  or  his  attorney  or 

agent. 
Person  against  5.  And  be  it  enacted,  That  whenever  any  fiat  in  bank- 
bankruptcy  has  fuptcy  shall  have  issued  against  any  person,  and  it  shall  be 
issued,  on  proof  proved  to  the  satisfaction  of  the  court  authorized  to  act  in  the 
cause  for  be-  prosecution  of  such  fiat,  that  there  is  probable  cause  for  be- 
lieving that  he  lieving  that  such  person  is  about  to  quit  England,  or  to  re* 
EiTgland.^o?!©'  "^^ve  or  conceal  any  of  his  goods  or  chattels,  with  intent  to 
remove  or  con-  defraud  his  creditors,  unless  he  be  forthwith  apprehended,  it 
with  intent  to''  '^^^^  ^^  lawful  for  such  court  to  issue  a  warrant,  directed  to 
defraud  ere-  any  person  or  persons  such  court  shall  think  fit,  wherriiy 
arrested**^         ***^^  person  or  persons  shall  have  authority  to  arrest  Ae 

person  named  in  such  fiat  by  his  body,  and  also  to  teiae  Kii 
books,  papers,  monies,  securities  for  monies,  goods,  and  chat- 
tels, wheresoever  he  or  they  may  be  found,  and  him  and  then 
safely  keep  until  the  expiration  of  the  time  allowed  for  open- 
ing such  fiat,  or  until  such  person  shall  be  adjudged  bankrupt 
under  such  fiat,  and  be  thereon  dealt  with  under  such  fiat, 
according  to  the  laws  relating  to  bankrupts. 

Any  person  to  g.  Provided  always,  and  be  it  enacted,  That  it  abali  be 
arrested  may  ^ 

apply  for  his       lawful  for  any  person  arrested  upon  any  such  warrant,  or  lor 

discharge  forth-  any  person  whose    books,  papers,  monies,  secarities  for 

monies,  goods,  or  chattels  have  been  seised  under  any  sneb 
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warrant,  to  apply  at  any  time  afler  sach  arrest  or  seizure 

to  such  court  for  an  order  or  rule  on  the  petitioning  creditor 

named  in  such  fiat  to  show  cause  why  the  person  arrested 

should  not  he  discharged  out  of  custody,  or  why  his  books, 

papers,  monies,^  securities  for  monies,  goods,  and  chattels 

should  not  be  delivered  up  to  him ;  and  that  it  shall  be  lawful  ^^^^  ^^7  ^i*- 

for  such  court  to  make  absolute  or  discharge  such  order  or  g©^^  non^'" 

rule,  and  to  direct  the  costs  of  the  application  to  be  paid  by 

either  party ;  provided  that  any  such  order  may  be  discharged  Order  of  court 

or  varied  by  the  Court  of  Review,  on  application  made  thereto  jj^j|^"^^*'**^ 

by  either  party  dissatisfied  with  such  order. 

7.  And  be  it  enacted.  That  no  person  shall  be  liable  to  No  person  liable 

become  bankrupt  by  reason  of  any  act  of  bankruptcy  com-  ^^^  "  ^?^ 

.      ,  1  ,  1  .  ,      .       .  «  commuted  more 

muted  more  than  twelve  months  prior  to  the  issumg  of  any  than  tweUe 

fist  in  bankruptcy  against  him.  months. 

8.  And  be  it  enacted.  That  no  fiat  in  bankruptcy  shall  be  Act  of  bank- 
deemed  invalid,  by  reason  of  any  act  of  bankruptcy  of  the  certel  between 
person  against  whom  the  adjudication  of  bankruptcy  there-  bankrupt  and 
under  shall  be  made  having  been  concerted  or  agreed  upon  J  j  "**ri^fl°** 
between  the  bankrupt  and  any  creditor  or  other  person,  save  fiat. 

and  except  where  any  petition  to  supersede  or  annul  a  fiat 
for  any  auch  cause  shall  have  been  already  presented,  and 
shall  be  now  pending. 

9.  And  be  it  enacted.  That  the  amount  of  the  debt  or  debts  Requisite 

of  any  creditor  or  creditors  petitioning  for  a  fiat  in  bankruptcy  So**W  cie-^^' 
shall  hereafler  be  as  follows ;  that  is  to  say,  the  single  debt  ditor's  debt, 
of  such  creditor,  or  of  two  or  more  persons  being  partners,  pe- 
titioning for  the  same,  shall  amount  to  50/.  or  upwards,  and 
the  debt  of  two  creditors  so  petitioning  shall  amount  to  70/.  or 
upwards,  and  the  debt  of  three  or  more  creditors  so  petitiom'ng 
shall  amount  to  100/.  or  upwards ;  and  that  every  person  who 
has  given  credit  to  any  trader  upon  valuable  consideration  for 
any  sum  payable  at  a  certain  time,  which  time  shall  not  have 
arrived  when  such  trader  committed  an  act  of  bankruptcy, 
may  so  petition  or  join  in  petitioning  as  aforesaid,  whether  he 
shall  have  had  any  security  in  writing  for  such  sum  or  not. 

10.  And  be  it  enacted,  That  all  livery  stable  keepers,  coach  Persons  spe- 
proprietors,  carriers,  ship-owners,  auctioneers^  apothecaries,  J.**^y  J^ h  *^ 
market-gardeners,  cow-keepers,  brick-makers,  alum-makers,  bankrupts, 
lime-burners,  and  millers  shall  be  deemed  traders,  and  subject 

and  liable  as  traders  to  this  and  to  the  other  statutes  relating 
to  bankrupts. 
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Trader  not  at- 
tending sum- 
mons, or  refus- 
ing to  admit  the 
demand  and  not 
makins  deposi- 
tion of  belief  of 
a  good  defence 
tt>ereto»  ai^d  not 


11.  And  be  it  enacted,  That  if  any  creditor  of  any  trader, 
within  the  meaning  of  this  or  any  other  statute  relating  to 
bankrupts  now  or  hereafter  to  be  in  force,  shall  file  an  affi- 
davit in  the  court  authorized  as  hereinafter  provided  to  act 
in  the  prosecution  of  fiats  in  bankruptcy  in  the  district  (to  be 
described  as  hereinafter  mentioned)  in  which  such  debtor  ihaD 
reside^  or  in  the  court  of  bankruptcy  if  such  debtor  shall  not 
reside  in  any  such  district,  in  the  form  specified  in  schedule 
hereunto  annexed  (A.  No.  1),  of  the  truth  of  his  debt,  and  of 
the  debtor,  as  he  verily  believes,  being  such  trader  as  aforesaid, 
and  of  the  delivery  to  such  trader,  personally,  of  an  acoount 
in  writing  of  the  particulars  of  his  demand,  with  a  notice 
thereunder  requiring  immediate  payment  thereof,  in  the  fom 
specified  in  the  said  schedule  (A.  No.  2),  it  shall  be  lawM 
for  the  court  in  which  such  affidavit  shall  be  filed,  as  thecaie 
may  be^  to  issue  a  summons  in  writings  in  the  form  speciBed 
in  the  said  schedule  (A.  No.  d),  calling  upon  such  trader  to 
appear  before  such  court,  and  stating  in  such  summons  the 
purpose  for  which  such  trader  is  called  upon  by  such  sum- 
mons to  appear  as  hereinafter  provided. 

1 2.  And  be  it  enacted,  That,  upon  the  appearance  of  aay 
such  trader  so  summoned  as  aforesaid,  it  shall  be  lawful  for 
such  court  to  require  such  trader  to  state  whether  or  not  he 
admits  the  demand  of  such  creditor  so  sworn  to  as  aforesaid, 
or  any  and  what  part  thereof,  and  if  such  trader  shall  admit 
such  demand  or  any  part  thereof  to  reduce  such  admission 
into  writing,  in  the  form  specified  in  the  schedule  hereonU) 
annexed  (B.  No.  1),  and  such  admission  so  reduced  into 
writing  such  trader  is  hereby  required  to  sign,  and  the  same 
is  thereupon  to  be'  filed  in  such  court ;  and  it  shall  also  be 
lawful  for  such  court  to  allow  such  trader  upon  his  said  ap- 
pearance to  make  a  deposition  upon  oath,  in  writing  noder 
his  hand,  to  be  filed  in  such  court,  in  the  form  specified  is 
the  said  schedule  (B.  No.  2),  that  he  verily  belieYes  he  haia 
good  defence  to  the  said  demand,  or  to  some  and  what  part 
thereof. 

1 3.  And  be  it  enacted,  That  if  any  such  trader  so  sum- 
moned as  aforesaid  shall  not  come  before  such  court  at  the 
time  appointed  (having  no  lawful  impediment  made  known  to 
and  proved  to  the  satisfaction  of  the  court  at  the  said  time, 
and  allowed),  or  if  any  such  trader,  upon  his  appearance  to 
such  summons  qs  aforesaid,  or  at  any  enlargeinent  or  ad- 
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journment  thereof  (as  the  case  may  be),  shall  refuse  to  admit  payiDg  or  corn- 
such  demand,  and  shall  not  make  a  deposition,  in  the  form  Po«nJ?«  T^thin 

*  ft  ccrttio  time, 

hereinbefore  mentioned,  that  he  believes  he  has  a  good  de-  or  giving  bond 

fence  to  such  demand,  then  and  in  either  of  the  said  cases,  if  ?' P*^"!?''  ^° 

'  'be  deemed  an 

auch  trader  shall  not,  within  fourteen  days  af^er  personal  actofbank- 
serTice  of  such  summons,  or  within  ^such  enlarged  time  as  '^P^7* 
may  be  granted  to  him  in  that  behalf,  pay,  secure,  or  com- 
pound for  such  demand  to  the  satisfaction  of  such  creditor, 
or  enter  into  a  bond^  in  such  sum  and  with  two  sufficient 
sureties  as  such  court  shall  approve  of,  to  pay  such  sum  as 
shall  be  recovered  in  any  action  which  shall  have  been 
brought  or  shall  thereafter  be. brought  for  the  recovering  of 
the  same,  together  with  such  costs  as  shall  be  given  in  such 
action,  every  such  trader  shall  be  deemed  to  have  committed 
an  act  of  bankruptcy  on  the  fifteenth  day  after  service  of 
such  summons,  provided  a  fiat  in  bankruptcy  shall  issue 
against  such  trader  within  two  months  from  the  filing  of  such 
affidavit. 

14.  And  be  it  enacted,  That  if  any  such  trader  so  sum-  Trader  signing 
moned  as  aforesaid  upon  his  said  appearance  shall  sign  an  Jema^Tn^form 
admission  of  such  demand  in  the  form  aforesaid,  and  shall  prescribed,  and 

not,  within  fourteen  days  next  after  the  filing  of  such  admis-  °°  ;?*^!!?i^' 

J  o  ^  curingt  or  coro- 

sion,  pay,  or  tender  and  offer  to  pay,  to  such  creditor  the  poanding  within 
amount  of  such  demand,  or  secure  or  compound  for  the  same  **^'?*'J^!["l^ 
to  the  satisfaction  of  the  creditor,  every  such  trader  shall  be  mptcj. 
deemed  to  have  committed  an  act  of  bankruptcy  on  the  fif- 
teenth day  after  the  filing  of  such  admission,  provided  a  fiat 
in   bankruptcy  shall  issue  against  such   trader  within  two 
months  from  the  filing. of  such  affidavit. 

15.  And  be  it  enacted,  That  if  any  such  trader,  so  sum-  Trader  ad- 
moned  as  aforesaid,  shall  upon  his  said  appearance  sign  an  only  of  a  de- 
admission  for  part  only  of  such  demand  in  the  form  aforesaid,  roand,  and  not 
and  shall  not  make  a  deposition  in  the  form  herein-before  ^^j^  ^f^  g^' 
required  that  he  believes  he  has  a  good  defence  to  the  residue  defence  to  the 
of  such  demand,  then  and  in  such  case,  if  such  trader,  as  to  paying 'secur- 
the  sura  so  admitted,  shall  not,  within  fourteen  days  next  ing,  or  com- 
afler  the  filing  of  such  admission,  pay,  or  tender  and  offer  to  JJmadnaituld- 
pay,  to  such  creditor  the  sum  so  admitted,  or  secure  or  com-  and,  as  to  resi- 
pound  for  the  same  to  the  satisfaction  of  the  creditor,  and  as  or'compoundToK 
to  the  residue  of  such  demand  shall  not,  within  fourteen  days  or  entering  into 
after  personal  service  of  such  summons,  or  within  such  en-  ^°  gum'^re- 
larged  time  sis  may  be  granted  to  him  in  that  behalf,  pay,  covered,  wifU 
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secure,  or  compound  for  the  same  to  the  satisfaction  of  such 
creditor,  or  enter  into  a  bond^  in  such  sum  and  with  tvo 
sufficient  sureties  as  such  court  shall  approve  of,  to  pay  toch 
sum  as  shall  be  recovered  in  any  action  which  shall  hare 
been  brought  or  shall  thereafter  be  brought  for  the  reeoTery 
of  the  same,  together  with  such  costs  as  shall  be  given  io 
such  action^  every  such  trader  shall  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy  on  the  fifteenth  day  after  serrioe 
of  such  summons,  provided  a  fiat  in  bankruptcy  shall  issue 
against  such  trader  within  two  months  from  the  filing  of  such 
aflfidavit. 

16.  Provided  always,  and  be  it  enacted.  That  if  any  inch 
trader  so  summoned  as  aforesaid  shall,  upon  his  appeariDoe 
before  such  court,  refuse  to  sign  the  admission  in  that  behalf 
required  as  aforesaid,  whatever  may  be  the  nature  of  hii 
statement,  or  whether  he  makes  any  statement  or  not,  it 
shall  be  deemed,  for  the  purposes  of  this  act,  that  every  sadi 
trader  thereby  refuses  to  admit  such  demand  :  Provided  al- 
ways, that  it  shall  be  lawful  for  such  court,  upon  reasonable 
cause  shown,  to  enlarge  the  time  for  calling  upon  such  trader 
to  state  whether  or  not  he  admits  such  demand,  or  any  part 
thereof,  and  for  entering  into  such  bond,  or  for  either  of 
such  matters,  for  such  time  as  such  court  shall  think  fit. 

17.  Provided  always,  and  be  it  enacted.  That  an  admissioo 
of  any  debt  made  after  such  summons  as  aforesaid,  sod 
signed  by  any  such  trader  elsewhere  than  before  such  court, 
may  be  filed  in  such  court,  and  shall  be  of  the  same  force 
and  eflTect  to  all  intents  and  purposes  as  an  admission  signed 
by  such  trader  so  summoned  as  aforesaid  on  his  appearance 
in  such  court,  provided  there  be  present  some  attorney  of 
one  of  her  Majesty's  superior  courts  of  law  on  behalf  of  sodi 
trader,  expressly  named  by  him  and  attending  at  his  request, 
to  inform  him  of  the  efifect  of  such  admission  before  the  same 
is  signed  by  such  trader  5  and  provided  also,  that  such  attor- 
ney do  subscribe  his  name  thereto  as  a  witness  to  the  doe 
execution  thereof,  and  in  such  attestation  declare  himself  to 
be  attorney  for  the  said  trader,  and  state  therein  that  he  suh- 
scribes  as  such  attorney,  and  that  such  admission  shall  be 
made  in  the  form  of  schedule  (C.)  hereunto  annexed. 

18.  And  be  it  enacted.  That  where  any  trader  against 
whom  an  affidavit  of  debt  is  filed  as  aforesaid  shall  be  sum- 
moned to  appear  before  the  court  in  which  such  affidavit 
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■h^Il  be  fib4,  as  the  case  may  be,  every  such  trader  shall  cosu  as  the 
have  such  costs  a»d  charges  as  such  court  in  its  discretion  {^^ink  fit. 
shall  think  fit. 

10.  And  be  it  enacted,  That  in  every  action  brought  after  Wherever  a 
the  cocnwenceinent  of  this  act,  wherein  any  such  creditor  is  tiflr)'shaU  doT' 
plaintiff'  and  any  such  trader  is  defendant,  and  wherein  the  recover  the 
plaintiff  shall  not  recover  the  amount  of  the  sum  for  which  toUi^hig^^. 
he  shall  have  filed  an  affidavit  of  debt  under  the  provisions  davit  of  debt 
of  this  act,  such  defendant  shall  be  entitled  to  costs  of  suit,  trader^ff  such 
to  be  taxed  according  to  the  custom  of  the  court  in  which  affidavit  be 
auch  action  shall  have  been  brought,  provided  that  it  shall  be  ^mounrvvUbout 
made  appear  to  the  satisfaction  of  the  court  in  which  such  probable  cause, 
action  is  brought,  upon  motion  to  be  made  in  court  for  that  feQ^fw^aU 
purpose,  and  upon  hearing  the  parties  by  affidavit,  that  the  be  eotitled  to 
plaintiff  in  such  action  had  not  any  reasonable  or  probable  ^^^' 
cause  for  making  such  affidavit  of  debt  in  such  amount  as 
aforesaid,  and  provided  such  court  shall  thereupon,  by  a  rule 
or  order  of  the  same  court,  direct  that  such  costs  shall  be 
allowed  to  the  defendant ;  and  the  plaintiff  shall,  upon  such 
rule  or  order  being  made  as  aforesaid,   be  disabled  from 
taking  out  any  execution  for  the  sum  recovered  in  any  such 
action,  unless  the  same  shall  exceed,  and  then  in  such  sum 
only  as  the  same  shall  exceed,  the  amount  of  the  taxed  costs 
of  the  defendant  in  such  action ;  and  in  case  the  sum  re- 
covered in  any  such  action  shall  be  less  than  the  amount  of 
the  costs  of  the  defendant  to  be  taxed  as  aforesaid,  that  then 
tlie  defendant  shall  be  entitled,  afler  deducting  the  sum  of 
money  recovered  by  the  plaintiff  in  such  action  from  the 
amount  of  his  costs  so  to  be  taxed  as  aforesaid,  to  take  out 
execution  for  such  costs  in  like  manner  as  a  defendant  may 
now  by  law  have  execution  for  costs  in  other  cases. 

20.  And  be  it  enacted.  That  if  any  plaintiff  shall  recover  Trader  not  pay 
judgment  in  any  action  personal  for  the  recovery  of  any  debt  or^compounS' 
or  money  demand,  in  any  of  her  Majesty's  Courts  of  record,  ing  for  a  judg- 
against  any  such  trader,  and  shall  be  in  a  situation  to  sue  out  "^^J  twilh  ihe 
execution  upon  such  judgment,  and  there  be  nothing  due  plaiDiiff  might 
from  such  plaintiff  by  way  of  set-off  against  such  judgment,  '"*  ^^'^u^^*^**" 
and  such  trader  shall  not,  within  fourteen  days  after  notice  in  fourteen  days 

v^ritinir  personally  served  upon  him  requiring  immediate  pay-  ■fter^ot»ce 

o  IT  J  r  lo  ^  J     requiring  pay- 

ment of  such  judgment  debt,  pay,  secure,  or  compound  for  ment,  an  act  of 

the  same  to  the  satisfaction  of  such  plaintiff,  he  shall  be  bankruptcy. 
deemed  to  have  committed  an  act  of  bankruptcy  on  the  fif- 
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teenth  day  after  service  of  such  notice :  Provided  alwayi, 
that  if  such  execution  shall  in  the  meantime  be  suspended  or 
restrained  by  any  rule,  order,  or  proceeding  of  any  oonrt  of 
justice  having  jurisdiction  in  that  behalf,  no  farther  proceed- 
ing shall  be  had  on  such  notice,  but  that  it  shall  be  faiwfal 
nevertheless  for  such  plaintiff,  when  he  shall  again  be  io  a 
situation  to  sue  out  execution  on  such  judgment,  to  proceed 
again  by  notice  in  manner  before  directed. 

21.  And  be  it  enacted,  That  if  any  decree  or  order  shall 
be  pronounced  in  any  cause  depending  in  any  court  of  equity, 
or  any  order  shall  be  made  in  any  matter  of  bankruptcy  or 
lunacy,  against  any  such  trader,  ordering  such  trader  to  pay 
any  sum  of  money,  and  such  trader  shall  disobey  sudi  de- 
cree or  order,  the  same  having  been  duly  served  upon  him, 
the  person  entitled  to  receive  such  sum  under  such  decree  or 
order,  or  interested  in  enforcing  the  payment  thereof  pur- 
suant thereto,  may  apply  to  the  court  by  which  the  same 
shall  have  been  pronounced  to  .fix  a  peremptory  day  for  the 
payment  of  such  money,  which  shall  accordingly  be  fixed  by 
an  order  for  that  purpose ;  and  if  such  trader,  being  personally 
served  with  such  last-mentioned  order  fourteen  days  before 
the  day  therein  appointed  for  payment  of  such  money,  shall 
neglect  to  pay  the  same,  he  shall  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy  on  the  fifteenth  day  after  the 
service  of  such  order. 

22.  And  be  it  enacted.  That  if  any  such  trader  shall  file 
in  the  office  of  the  Lord  Chancellor's  Secretary  of  Bankrupts 
a  declaration  in  writing  (in  the  form  of  schedide  (D.)  here- 
unto annexed),  signed  by  such  trader,  and  attested  by  an 
attorney  or  solicitor,  that  he  is  unable  to  meet  his  engage- 
ments, every  such  trader  shall  be  deemed  thereby  to  have 
committed  an  act  of  bankruptcy  at  the  time  of  filing  such  de- 
claration, provided  a  fiat  in  bankruptcy  shall  issue  against 
such  trader  within  two  months  from  the  filing  of  such  decla- 
ration; and  a  copy. of  such  declaration,  purporting  to  be 
certified  by  the  said  secretary  or  his  clerk  as  a  true  copy, 
shall  be  received  as  evidence  of  such  declaration  having  been 
filed. 

2d.  And  be  it  enacted.  That  before  notice  of  any  adjudi- 
cation of  bankruptcy  under  any  fiat  in  bankruptcy  issued 
after  the  commencement  of  this  act  shall  be  given  in  the 
London  Gazette,  and  at  or  before  the  time  of  putting  in  ex- 


5  &  6  VICT.  c.  122.  ix 

teution  any  warrant  of  seizure  which  shall  have  been  granted  *o  he  allowed 
upon  such  adjudication,   a  duplicate  of  such  adjudication  show  cause 
shall  be  served  on  the  person  so  adjudged  bankrupt  per-  against  adjndi- 
sonaljy,  or  by  leaving  the  same  at  the  usual  place  of  abode  tbnlngcre^  " 
or  place  of  business  of  such  person,  and  that  such  person  ditor's  debt, 
shall  be  allowed  five  days  from  the  service  of  such  duplicate  of  buikjupu^ 
to  show  cause  to  the  court  authorized  to  act  in  the  prosecu-  appear  iosaffi- 
tion  of  the  fiat  under  which  such  adjudication  shall  have  been  ^^\q\J^^^^' 
made,  against  the  validity  of  such  adjudication ;  and  that  if  nulled ; 
such  person  shall  within  the  time  hereby  allowed  in  that  be- 
half show  to  the  satisfaction  of  such  court  that  the  petition- 
ing creditor's  debt,  trading,   and  act  of  bankruptcy  upon 
which  such  adjudication  shall  have  been  grounded,  or  that 
any  or  either  of  such  matters^  are  insufficient  to  support  such 
adjudication,  and  upon  such  showing  no  other  creditor's  debt, 
trading,  and  act  of  bankruptcy  sufficient  to  support  such  ad- 
judication, or  such  of  the  said  last- mentioned  matters  as  shall 
be  requisite  to  support  such  adjudication  in  lieu  of  the  peti- 
tioning creditor's  debt,  trading,  and  act  of  bankruptcy,  or  any 
or  either  of  such  matters  which  shall  be  deemed  insufficient 
in  that  behalf,  as  the  case  may  be,  shall  be  proved  to  the 
satisfaction  of  such  court,  such  coiirt  shall  thereupon  cause  a 
memorandum  in  writing  to  be  filed  with  the  proceedings  under 
such  fiat  that  such  adjudication  is  annulled,  and  the  same  shall 
thereby  be  annulled  accordingly ;  but  if  at  the  expiration  of  the  but  if  no  cause 
said  time  no  cause  shall  have  been  shown  to  the  satisfaction  nJiHnir^ad^u' 
of  st|ch  court  for  the  annulling  of  such  adjudication,  such  dication,  noiioe 
court  shall  forthwith,  after  the  expiration  of  such  time,  cause  |^j  gfiti^DM 
notice  of  such  adjudication  to  be  given  in  the  London  Gazette,  appointed  for 
and  shall  thereby  appoint  two  public  sittings  of  such  court  *"'ronder. 
for  the  bankrupt  to  surrender  and  conform,  the  last  of  which 
sittings  shall  •  be  on  a  day  not  less  than  thirty  days  and  not 
exceeding  sixty  days  from  suth  advertisement,  and  shall  be 
the  day  limited  for  such  surrender  :  Provided  always,  that  if  With  consent  of 
such  person  so' adjudged  bankrupt  shall,  l^Aer  such  adjudica-  ju^iic^^n  may 
tion,  and  before  the  expiration,  of  the  time  so  allowed  for  be  advertised 
showing  cause  as  aforesaid,  surrender  to  such  fiat,  and  give  ^^^^' 
bis  consent,  testified  in  writing  under  his  hand  before  such 
court,  to  such  adjudication,  and  that  the  same  may  be  adver- 
tised, such  court,  aAer  such  consent  so  given  as  aforesaid, 
shall  forthwith  cause  notice  of  such  adjudication  to  be  adver- 
tised, and  appoint  the  sittings  for  the  bankrupt  to  surrender 
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and  conform  in  manner  aforesaid  ;  and  such  person  so  sd- 
judged  bankrupt  shall  be  free  from  arrest  or  imprisonncBt 
by  any  creditor  in  coming  to  surrender,  and  after  such  sur- 
render during  the  time  by  this  act  limited  for  such  surrender, 
and  such  further  time  as  shall  be  allowed  him  for  finidiiag 
his  examination,  and  for  such  time  after  finishing  his  exami- 
nation until  his  certificate  be  allowed  and  confirmed,  as  such 
court  shall  from  time  to  time,  by  endorsement  upon  the  soa- 
mons  of  such  bankrupt,  think  fit  to  appoint,  provided  he  wii 
not  in  custody  at  the  time  of  such  surrender ;  and  if  sack 
bankrupt  shall  be  arrested  for  debt  or  on  an  escape  warrsst 
in  coming  to  surrender,  or  shall  after  his  surrender  be  so  sr* 
rested  within  the  time  aforesaid,  he  shall,  on  producing  his 
summons  signed  as  required  by  this  act  to  the  officer  wbo 
shall  arrest  him,  and  giving  such  officer  a  copy  thereof,  be 
immediately  discharged  ;  and  if  any  officer  shall  detain  sny 
such  bankrupt  after  he  shall  have  shown  such  summons  to 
him,  such  officer  shall  forfeit  to  such  bankrupt,  for  his  owa 
use,  the  sum  of  five  pounds  for  every  day  he  shall  detais 
such  bankrupt,  to  be  recovered  by  action  of  debt  in  sny 
court  of  record  at  Westminster,  in  the  name  of  such  bank- 
rupt, with  full  costs  of  suit ;  and  it  shall  be  lawful  for  tbe 
court  autliorised  to  act  in  the  prosecution  of  such  fiat,  at  the 
time  appointed  for  the  last  examination  of  the  bankrupt,  or 
any  enlargement  or  adjournment  thereof,  to  adjourn  soch 
examination  sine  die ;  and  in  such  case  he  shall  be  free  firoBi 
arrest  or  imprisonment  for  such  time  not  exceeding  three 
months  as  such  court  shall  from  time  to  time  by  indorsemeBt 
upon  the  summons  of  such  bankrupt  appoint,  with  like  pe- 
nalty  upon  any  officer  detaining  such  bankrupt  after  having 
been  shown  such  summons. 

24.  And  be  it  enacted.  That  if  the  bankrupt  shall  not  (if 
he  were  within  the  united  kingdom  at  the  date  of  the  adjudi- 
cation), within  twenty-one  days  after  the  advertisement  of 
the  bankruptcy  in  the  London  Gazette,  or  (if  he  were  in  any 
other  part  of  Europe  at  the  date  of  the  adjudication)  within 
three  months  after  such  advertisement,  or  (if  he  were  elsewhere 
at  the  date  of  the  adjudication)  within  twelve  months  after 
such  advertisement,  have  commenced  an  action,  suit,  or  other 
proceeding  to  dispute  or  annul  the  fiat,  and  shall  not  have 
prosecuted  the  same  with  due  diligence  and  with  effect,  die 
Gasette  containing  such  advertisement  shall  be  condusive 
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evidence  in  all  cases  as  against  such  bankrupt^  and  in  all  been  adjadged 
actions  at  law  or  suits  in  equity  brought  by  the  assignees  for  pr^nYrichu"^ 
any  debt  or  demand  for  which  such  bankrupt  might  have  For  which  any 
sustained  any  action  or  suit  had  he  not  been  adjudged  bank-  PJ,°^dlfg°^*  *'* 
rupt,  that  such  person  so  adjudged  bankrupt  became  a  bank- 
rupt before  the  date  and  suing  forth  of  such  fiat,  and  that 
such  fiat  was  sued  forth  on  the  day  on  which  the  same  is 
stated  in  the  Gazette  to  bear  date ;  saving  all  rights  which 
shall  have  accrued  to  any  such  person  as  aforesaid  previous 
to  the  commencement  of  this  act^  and  in  respect  of  which 
any  proceedings  shall  be  pending  at  the  time  of  the  com- 
mencement of  this  act,  which  shall  be  adjudged  and  deter- 
mined as  if  this  act  had  not  been  passed. 

25.  And  be  it  enacted,  That  in  the  event  of  the  death  of  Dcpowtion  of 
any  witness  deposing  to  the  petitioning  creditor's  debt,  trad-  n^^peUiion- 
ing,  or  act  of  bankruptcy,  under  any  fiat  in  bankruptcy  ing  creditor's 
already  issued  or  hereafter  to  be  issued,  the  deposition  of  J,  jci'of  banit- 
any  such  deceased  witness,  purporting  to  be  sealed  with  the  ruptcy,  to  be 
seal  of  the  Court  of  Bankruptcy,  or  a  copy  thereof  purport-  ^jfere^ihcrcin 
ing  to  be  so  sealed,  shall  in  all  cases  be  receivable  in  evidence  contained. 

of  the  matters  therein  respectively  contained. 

26.  And  be  it  enacted.  That  if  the  assignees  commence  Provision  for 
any  action  or  suit  for  any  money  due  to  the  bankrupt's  estate  bJuyf/ulJ',  ' 
before  the  time  allowed  by  this  act  for  the  bankrupt  to  dis-  estate  paying 
pute  the  fiat  shall  have  elapsed,  any  defendant  in  any  such  Jj^^rt^^ij"^ 
action  or  suit  shall  be  entitled,  after  notice  given  to  the  assig-  sued  by  the 
nees,  to  pay  the  same  or  any  part  thereof  into  the  court  in  J"*fi^^fo,'^^*^ 
which  such  action  or  suit  is  brought;  and  all  proceedings  bankrupt  to dis« 
with  respect  to  the  money  so  paid  into  court  shall  thereupon  P"^*' 

be  stayed,  until  the  time  aforesaid  shall  have  elapsed ;  and  if 
within  that  time  the  bankrupt  shall  not  have  commenced  such 
action,  suit,  or  other  proceeding  as  aforesaid,  and  prosecuted 
the  same  with  due  diligence,  the  money  shall  be  paid  out  of 
court  to  the  assignees,  but  otherwise  shall  abide  the  event  of 
such  action,  suit,  or  other  proceeding  as  aforesaid,  and  upon 
such  event  shall  be  paid  out  of  court,  either  to  the  assignees, 
or  the  person  adjudged  bankrupt^  as  the  court  shall  direct, 
and  that  after  such  payment  so  made  into  court  it  shall  not 
be  lawful  for  the  person  so  adjudged  bankrupt  to  proceed 
against  the  defendant  for  recovery  of  the  same  money. 

27.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  Audiuand 
court  authorized  to  act  in  the  prosecution  of  any  fiat  in  i^ad^^made 
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whenever  the  bankruptcy,  whenever  such  court  shall  think  fit,  at  or  after 
tfteMbe°Une  ^^®  sitting  appointed  for  the  last  examination  of  the  bankrupt 
appoiDted  for  named  in  such  fiat,  to  audit  the  assignees'  accounts,  and  to 
^baoknipt's  1^^]^^  ^  declaration  of  dividend  under  such  fiat,  aabjeet 
tioD.  nevertheless  to  such  advertisement  and  such  other  provisions 

relating  to  such  audits  and  dividends  as  are  now  required  in 
respect  of  audits  and  dividends  under  bankrupts'  estates, 
except  such  provisions  as  relate  to  the  limitation  of  time  in 
any  manner  respecting  such  audits  and  dividends,  or  the  ap- 
pointment thereof. 
Court  may  order      28.  And  be  it  enacted,  That  when  any  bankrupt  under  a 

three  mooths'      ^    j      ^  ^       ^j      commencement  of  this  act  shall  have 

wages  or  salary 

to  cleiks  or  ser-  been  indebted  at  the  time  of  issuing  the  fiat  against  him  to 

^""^  any  servant  or  clerk  of  such  bankrupt  in  respect  of  the  wages 

or  salary  of  such  servant  or  clerk,  it  shall  be  lawful  ibr  the 
court  authorized  to  act  in  the  prosecution  of  such  fiat,  upon 
proof  thereof,  to  order  so  much  as  shall  be  so  due  as  afore- 
said, not  exceeding  three  months'  wages  or  salary,  and  not 
exceeding  thirty  pounds,  to  be  paid  to  such  servant  or  derk 
out  of  the  estate  of  such  bankrupt,  and  such  servant  or  derk 
shall  be  at  liberty  to  prove  under  the  fiat  for  any  suno  ex- 
ceeding such  last-mentioned  amount. 
Court  may  order      ^9.  And  be  it  enacted.  That  when  any  bankrupt  under  a 
wages  Dot  ex-      f^^^  issued  after  the  commencement  of  this  act  shall  have 
labourer  or         heen  indebted,  at  the  time  of  issuing  the  fiat  against  him,  to 
workman.  ^^y  labourer  or  workman  of  such  bankrupt  in  respect  of  the 

wages  or  labour  of  such  labourer  or  workman,  it  shall  be 
lawful  for  the  court  authorized  to  act  in  the  prosecution  of 
such  fiat,  upon  proof  thereof,  to  order  so  much  as  shall  be 
so  due  as  aforesaid,  not  exceeding  forty  shillings,  to  be  paid 
to  such  labourer  or  workman  out  of  the  estate  of  such  bank- 
rupt, and  such  labourer  or  workman  shall  be  at  liberty  to 
prove  under  the  fiat  for  any  sum  exceeding  such  last-men- 
tioned amount. 
Search  warrants  30.  And  be  it  enacted.  That  in  all  cases  where  it  shall  be 
may  be  granted.  ^^^^^  ^q  appear  to  the  satisfaction  of  the  court  authorised  to 

act  in  the  prosecution  of  any  fiat  in  bankruptcy,  that  there  is 
reason  to  suspect  and  believe  that  property  of  any  bankrupt 
is  concealed  in  any  house,  premises,  or  other  place  not  be- 
longing to  such  bankrupt,  such  court  is  hereby  directed  and 
authorized  to  grant  a  search  warrant  to  any  person  appointed 
by  the  court  in  which  the  adjudication  against  such  bankrupt 
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shall  have  been  made,  and  it  shall  be  lawful  for  such  person 

to  execute  such  warrant  according  to  the  tenor  thereof ;  and 

such  person  shall  be  entitled  to  the  same  protection  as  is 

allowed  by  law  in  execution  of  a  search  warrant  for  property 

reputed  to  be  stolen  or  concealed. 

SI.  And  be  it  enacted,  That  if  any  person  adjudged  bank-  Id  cases  of  t 

rupt  after  the  commencement  of  this  act  shall  at  the  time  of  ™®™^f  ^^  * 
.  *  firm  being 

his  bankruptcy  be  a  member  of  a  firm,  it  shall  be  lawful  for  benkrnpt,  the 

the  court  authorized  to  act  in  the  prosecution  of  the  fiat  ^^^\^»  ^y^^ 

...     spplicalion, 
against  such  bankrupt  to  authorize  the  assignee,  upon  his  may  authorize 

application,  to  commence  or  prosecute  any  action  at  law  or  actions  or  suits 

r.  ..    •      •  ^        I.        •  1^1  •       m  name  of  the 

suit  in  equity  in  the  name  of  such  assignee  and  of  the  remain-  assignee  of  the 

ing  partner,  against  any  debtor  of  the  partnership,  and  such  bankrupt  and 
judgment,  decree,  or  order  may  be  obtained  therein  as  if  such  partner. 
action  or  suit  had  been  instituted  with  the  consent  of  such' 
partner,  and  if  such  partner  shall  execute  any  release  of  the 
debt  or  demand  for  which  such  action  or  suit  is  instituted 
such  release  shall  be  void ;  provided  that  every  such  partner  Partner  to  have 
shall  have  notice  given  him  of  such  application,  and  be  at  °o^i^  of  '^ch 
liberty  to  show  cause  against  it,  and,  if  no  benefit  is  claimed  mi^'thow^cauw 
by  him  by  virtue  of  the  said  proceedings,  shaU  be  indemni-  agtinst  it. 
fied  against  the  payment  of  any  costs  in  respect  of  such 
action  or  suit,  in  such  manner  as  such  court  upon  his  applica- 
tion shall  direct ;  and  that  it  shall  be  lawful  for  such  court.  Court  may 

upon  the  application  of  such  partner,  to  direct  that  he  may  direct  partner 
.  1/.,  11.,.  .  to  have  part  of 

receive  so  much  of  the  proceeds  of  such  action  or  suit  as  proceeds. 

such  court  shall  direct. 

32.  And  be  it  enacted.  That  if  any  person  adjudged  bank-  Bankrupt  not 

rupt  after  the  commencement  of  this  act  shall  not,  upon  the  »»"«o<j«"PK» 
.     .  '  and  suDDiitttng 

day  limited  for  the  surrender  of  such  bankrupt,  and  before  to  be  examined; 

three  of  the  clock  of  such  day,  or  at  the  hour  and  upon  the 

day  allowed  him  for  finishing  his  examination,  after  notice 

thereof  in  writing  to  be  left  at  the  usual  or  last  known  place 

of  abode  or  business  of  such  person,  or  personal  notice  in 

case  such  person  be  then  in  prison,  and  notice  given  in  the 

London  Gazette  of  the  issuing  of  the  fiat,  and  of  the  sittings 

of  the  court  authorized  to  act  in  the  prosecution  of  the  fiat 

against  him,  surrender  himself  to  such  court,  and  sign  or 

subscribe  such  surrender,  and  submit  to  be  examined  before 

such  court  from  time  to  time  upon  oath ;  or  if  any  such  or  making  dis- 

bankrupt,  upon  such  examination,  shall  not  discover  all  his  coveiy  of  his 

real  and  personal  estate^  and  how,  and  to  whom,  upon  what  efl^ts  • 
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consideration,  and  when  he  diapoaed  of,  aisigQed,  or  tnai- 
ferred  any  of  such  estate,  and  all  books,  papers,  and  wrhii^ 
relating  thereunto  (except  such  part  as  shall  have  been  mUy 
and  bond  jide  before  sold  or  disposed  of  in  the  way  of  his 
or  not  delif eriog  trade,  or  laid  out  in  the  ordinary  expense  of  his  family);  or 
books  AccT*^'      if  any  such  bankrupt  shall  not  upon  such  examination  dkirer 

up  to  the  said  court  all  such  part  of  such  estate,  and  all  boob, 
papers,  and  writings  relating  thereunto,  as  shall  be  io  bis 
possession,  custody,  or  power  (except  the  necessary  wearing 
or  coDcealiog,  apparel  of  himself,  his  wife,  and  children)  ;  or  if  any  such 
oMoV  £uIlV^  bankrupt  shall  remove,  conceal,  or  embessle  any  part  of  such 
of  felony,  and  estate  to  the  value  of  ten  pounds  or  upwards,  or  any  boob 
portotion  Of"*  ^^  account,  papers,  or  writings  relating  thereto,  with  intent 
imprisonment,     to  defraud  his  creditors ;  every  such  bankrupt  shall  be  deemed 

hi!d  hb^i?"''"*  fi^'^'y  ®^  i^\oiK^,  and  be  liable  to  be  transported  for  life,  or 

for  such  term,  not  less  than  seven  years,  as  the  court  befiMe 
which  he  shall  be  convicted  shall  adjudge,  or  shall  be  liaUe 
to  be  imprisoned,  with  or  without  hard  labour,  in  any  comnoD 
gaol,  penitentiary  house,  or  house  of  correction,  for  any  tern 
not  exceeding  seven  years. 
Court  may  dd«  And  be  it  enacted,  That  the  court  authorized  to  act  in 

for  thTba^rapt  ^^  prosecution  of  any  fiat  in  bankruptcy  shall  have  power, 
surrendering       as  often  as  such  court  shall  think  fit,  from  time  to  time,  to 
imself,  enlarge  the  time  for  the  bankrupt  named  in  such  fiat  surren- 

dering himself  for  such  time  as  such  court  shall  think  fit,  w 
as  every  such  order  be  made  six  days  at  least  before  the  day 
on  which  such  bankrupt  was  to  surrender  himself. 
Bankrupt  de«  34.  And  be  it  enacted,  That  if  any  bankrupt  shall,  sfter 

stroTiDg  or  ^^  ^^^  ^f  bankruptcy  committed,  or  in  contemplation  of  bank- 
his  books,  ace,  ruptcy,*or  with  intent  to  defeat  the  object  of  this  or  any  other 
or  making  false  statute  relating  to  bankrupts,  and  after  the  commencement  of 
of  a  m'isde-        this  act,  have  destroyed,  altered,  mutilated,  or  falsified  any  of 

meanor,  and       jijg  books,  papers,  writings,  or  securities,  or  made  or  been 

liable  to  impn-         .  ti.         nri  ^ji. 

sonment,  with     privy  to  the  makmg  of  any  false  or  fraudulent  entry  ui  any 

or  without  hard  book  of  account  or  other  document,  with  intent  to  defrand 

his  creditors,  every  such  bankrupt  shall  be  deemed  to  be 
guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall 
be  liable  to  be  imprisoned  in  any  common  gaol  or  house  of 
correction  for  any  term  not  exceedmg  three  years,  with  or 
without  hard  labour. 

Bankrupt,  3^-  And  be  it  enacted.  That  if  any  bankrupt  shall  within 

within  three        three  months  next  preceding  his  bankruptcy,  and  after  the 
months  of  his  *  °  ^    ^ 
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commeneement  of  this  act,  under  the  &lf  e  colour  and  pretence  banknipiey, 
of  carrying  on  business  and  dealing  in  the  ordinary  course  of  ^^^^oo  crtdit 
trade,  have  obtained  on  credit  from  any  other  person  any  under  falie  pre- 
goods  or  chattels,  with  intent  to  defraud  the  owner  thereof;  or  in^^onceiHoff' 
if  any  bankrupt  shall  within  the  time  aforesaid,  with  such  &c.  goods  so 
intent,  have  removed,  concealed,  or  disposed  of  any  goods  or  ^^  a  misde- ^^  ^ 
chattels  so  obtained,  knowing  them  to  have  been  so  obtained ;  meanor. 
every  such  person  so  offending  shall  be  deemed  to  be  guilty  of 
a  misdemeanor,  and  being  convicted  thereof  shall  be  liable  to 
imprisonment  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour. 

86.  And  be  it  enacted^  That  it  shall  be  lawful  for  the  Prosecution 
court  authorized  to  act  in  the  prosecution  of  any  fiat  in  bank-  r„p|^f^'r  /q^' 
Tuptcy  issued  afler  the  commencement  of  this  act,  upon  the  ofeoce  uodfer 
request  in  writing  of  at  least  three  creditors  (not  being  part-  }J.*ordered iv 
ners)  who  shall  have  respectively  proved  debts  to  the  amount  the  court  acting 
of  fifty  pounds  or  upwards  under  such  fiat,  to  direct  the  of^h^fia^^'^" 
assignees  of  the  bankrupt  named  in  such  fiat,  if  he  shall  be 
suspected  of  or  charged  with  the  commission  of  any  of  the 
offences  specified  in  this  act,  to  institute  and  carry  on  a  pro- 
secution of  such  bankrupt  for  such  offence,  and  to  order  that 
the  costs  and  expenses  to  be  incurred  in  such  prosecution 
shall  be  paid  out  of  the  estate  and  effects  of  the  said  bankrupt ; 
and  such  assignees  shall  thereupon  institute  and  carry  on  such 
prosecution ;  and  in  case  the  said  assignees  shall  refuse  or 
neglect  to  institute  and  carry  on  to  conviction  such  prosecu- 
tion,  having  no  lawful  or  reasonable  impediment  made  known 
to  and  allowed  by  the  said  court,  the  said  court  may  order 
the  same  to  be  instituted  and  carried  on  either  by  the  official 
assignee  alone,  or  by  the  creditors  making  such  request  as 
aforesaid,  as  the  said  court  may  think  fit. 

S7»  And  be  it  enacted,  That  every  bankrupt,  who  shall  have  Bankrupt  may 
duly  surrendered  and  in  all  things  conformed  himself  to  the  bvcertlic^te  of 
laws  in  force  at  the  time  of  issuing  the  fiat  in  bankruptcy  conformity  in 
against  him,  shall  be  discharged  from  all  debts  due  by  him  XTI^rited 
when  he  became  bankrupt,  and  from  all  claims  and  demands 
made  proveable  under  the  fiat,  in  case  he  shall  obtain  a  cer- 
tificate of  such  conformity  so  signed  and  allowed,  and  subject 
to  such  provisions  as  hereinafter  mentioned  ;  and  no  certifi- 
cate of  such  conformity  by  any  such  bankrupt  shall  release  or 
discharge  such  bankrupt  from  such  debts,  claims,  or  demands, 
iroless  such  certificate  shall  be  obtained,  allowed,  and  con- 
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Diicharge  of      firmed  according  to  such  provisions :  provided  always,  tliat 

toraleueordU-  ^^  *"^^  certificate  shall  release  or  discharge  any  person  who 
charge  t  part-  was  partner  with  such  bankrupt  at  the  time  of  his  bankraptcy, 
joinUy^und.     ^^  ^'^  '^®°  jointly  bound  or  had  made  any  joint  contract  with 

such  bankrupt;  and  provided  also,  that  nothing  herein  con- 
tained shall  affect  the  validity  of  any  certificate  allowed  by  the 
Lord  Chancellor  or  Court  of  Review  previous  to  the  com- 
mencement  of  this  act. 
Bankrupt  Dot  38.  Provided  always,  and  be  it  enacted,  That  no  bankrupt 

tijficate  if^be^u  '^^^^  ^  entitled  to  the  certificate  under  this  act,  and  that  sny 
lost  by  gaining    such  certificate,  if  obtained^  shall  be  void,  if  such  bankrupt 

or2ao<.°wiih?n'  *^*^^  ^*^®  ^^^^  ^^  *"y  ^^  of  gaming  or  wagering  in  one  day 
twelve  months,  twenty  pounds,  or  within  one  year  next  preceding  his  bank- 
stocMobbm        ruplcy  two  hundred  pounds,  or  if  he  shall  within  dne  year  next 

preceding  his  bankruptcy  have  lost  two  hundred  pounds  by 
any  contract  for  the  purchase  or  sale  of  any  goFernment  or 
other  stock,  where  such  contract  was  not  to  be  perfomied 
within  one  week  after  the  contract,  or  where  the  stock  bought 
or  sold  was  not  actually  transferred  or  delivered  in  pursuance 
or  concealed  or  of  such  contract ;  or  if  such  bankrupt  shall,  after  an  act  of 
e9^   y  s,  ^mij^rupt^y^  or  in  contemplation  of  bankruptcy,  or  with  in- 

tent to  defeat  the  object  of  this  or  any  other  statute  relating 
to  bankrupts,  have  concealed,  destroyed,  altered,  mutilated,  or 
falsified,  or  caused  to  be  concealed,  destroyed,  altered,  muti- 
lated, or  falsified,  any  of  his  books,  papers^  writings,  or  se- 
or  made  fiaadu-  curities,  or  made,  or  been  privy  to  the  making  any  false  or 
ent  entries ;        fraudulent  entry  in  any  book  of  account  or  other  document, 
or  concealed       with  intent  to  defraud  his  creditors,  or  shall  have  concealed 
any  P'^?^/|j^*      any  part  of  his  property ;  or  if  any  person  having  proved  s 
fictitious  debu     false  debt  under  the  fiat,  such  bankrupt  being  privy  thereto^ 
to  be  proved.       ^^  afterwards  knowing  the  same,  shall  not  have  disclosed  the 

same  to  his  assignees,  within  one  month  after  such  knowledge. 
Mode  of  obtain-  39.  And  be  it  enacted.  That  it  shall  be  lawful  for  the 
conformity.  court  authorized  to  act  in  the  prosecution  of  any  fiat  in  bank- 
ruptcy already  issued,  or  hereafter  to  be  issued,  on  the  appli- 
cation of  the  bankrupt  named  in  such  fiat,  to  appoint  a  pub- 
lic sitting  for  the  allowance  of  such  certificate  to  the  bankrupt 
named  in  such  fiat  (whereof  and  of  the  purport  whereof 
twenty-one  days  notice  shall  be  given  in  the  London  Gasette 
and  to  the  solicitor  of  the  assignees) 3  and  at  such  sitting  any 
of  the  creditors  of  such  bankrupt  may  be  heard  against  the 
allowance  of  such  certificate ;  but  it  shall  not  be  requisite  for 
such  certificate  to  be  signed  by  any  of  the  creditors  of  sodi 
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bankrupt ;  and  such  court,  having  regard  to  the  conformity 
of  the  bankrupt  to  the  laws  relating  to  bankrupts,  and  to  the 
conduct  of  the  bankrupt  as  a  trader  before  as  well  as  after 
his  bankruptcy,  shall  judge  of  any  objection  against  allowing 
such  certificate,  and  either  find  the  bankrupt  entitled  thereto, 
and  allow  the  same,  or  refuse  or  suspend  the  allowance  thereof, 
or  annex  such  conditions  thereto  as  the  justice  of  the  case 
may  require :  provided  always,  that  no  certificate  shall  be  Certificite  not 
such  discharge,  unless  such  court  shall,  in  writing  under  hand  unless  the  court 
and  seal,  certify  to  the  Court  of  Review  that  such  bankrupt  certify  a  full 
has  made  a  full  discovery  of  his  estate  and  effects,  and  in  all 
things  conformed  as  aforesaid,  and  that  there  does  not  appear 
any  reason  to  doubt  the  truth  or  fulness  of  such  discovery, 
and  unless  the  bankrupt  make  oath  in  writing  that  such  certi- 
ficate was  obtained  fairly  and  without  fraud,  and  unless  the 
allowance  of  such  certificate  shall,  aAer  such  oath^  be  con- 
firmed by  the  Court  of  Review,  against  which  confirmation 
any  of  the  creditors  of  the  bankrupt  may  be  heard  before 
such  court. 

40.  And  be  it  enacted.  That  any  contract  or  security  made  Cootiucts  or 

or  ffiven  by  any  bankrupt  or  other  person  unto  or  in  trust  for  wcunties  to 

y.  ^  .1  /.  t       induce  creditors 

any  creditor,  or  for  securmg  the  payment  of  any  money  due  to  forbear  op- 

by  such  bankrupt  at  his  bankruptcy,  as  a  consideration,  or  position  to  be 

with  intent,  to  persuade  such  creditor  to  forbear  opposing,  or 

to  consent  to,  the  allowance  or  confirmation  of  such  certificate, 

shall  be  void,  and  the  money  thereby  secured  or  agreed  to  be 

paid  shaU  not  be  recoverable,  and  the  party  sued  on  such 

contract  or  security  may  plead  the  general  issue,  and  give 

this  act  and  the  special  matter  in  evidence. 

41.  And  be  it  enacted.  That  if  any  creditor  of  a  bankrupt  Penalty  for  ob- 
shall  obtain  any  sum  of  money,  or  any  goods,  chattels,  or  se-  ^^^^^^^^' 
curity  for  money,  from  any  person^  as  an  inducement  for  ^lucementto 
forbearing  to  oppose,  or  for  consenting  to  the  allowance  or  ft>'l>ea'  opposi- 
confirmation  of,  the  certificate  of  such  bankrupt,  every  such  ing  to  allowance 
creditor  so  offending  shall  forfeit  and  lose  for  every  such  or  confirmation 
offence  the  treble  value  or  amount  of  such  money,  goods, 

chattels,  or  security  so  obtained^  (as  the  case  may  be),  to  be 
recovered  as  herein-after  provided. 

42.  And  be  it  enacted.  That  any  bankrupt  who  shall,  after  Bankrupt  having 
such  certificate  shall  have  been  confirmed,  be  arrested,  or  obtained  his 
have  any  action  brought  against  him  for  any  debt,  claim,  or  frJi^  arres't.^^ 
demand  proveable  under  the  fiat  against  such  bankrupt,  shall 

VOL.  III.  c 
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be  diflcharged  upon  entering  an  appeaianee^  and  majikid  k 
general  that  the  cause  of  action  accrued  before  he 
bankrupt,  and  may  give  this  act  and  the  apecial 


Certificate  to  be  evidence;  and  such  bankrupt's  certificate,  and  the 
bankruptcy  and  ^^^  thereof,  shall  be  sufficient  evidence  of  the  trading,  baik- 
proceedio^  ruptcy,  fiat,  and  other  proceedings  precedent  to  the  iilptiiii^^ 
executi(m  may  ^^^^  certificate ;  and  if  any  such  bankrupt  shall  be  taken  m 
be  ordered  to  be  execution  or  detained  in  prison  for  such  debtydaim,  or  danal, 
^  ^^*         where  judgment  has  been  obtained  before  the  confirmation  of 


his  certificate,  it  shall  be  lawful  for  any  judge  of  the 
wherein  judgment  has  been  so  obtained,  on  onch  bankmpt'i 
producing  his  certificate,  to  order  any  officer  who  shall  haic 
such  bankrupt  in  custody  by  virtue  of  such  exeeatioo  to  dis- 
charge such  bankrupt,  without  exacting  any  fee,  and  nek 
officer  shall  be  hereby  indemnified  for  so  doing. 
Bankrupt  not  4^*  And  be  it  enacted.  That  no  bankrupt,  after  soch  tn* 

liable  upon  any  tificate  shall  have  been  confirmed,  shall  be  liable  to  pay  or 
^e^^scharged  satisfy  any  debt,  claim,  or  demand  from  which  he  shaD  hsfc 
by  certificate,  been  discharged  by  virtue  of  such  certificate,  or  any  part  of 
ntisTbe^ia  ^'^  ^^^^  ^^^^>  claim,  or  demand,  upon  any  oontraet,  promise,  or 
writing.  agreement  made  or  to  be  made  after  the  suing  out  of  the  fist, 

unless  such  contract,  promise,  or  agreement  be  made  in  wri^ 

ing  signed  by  the  bankrupt,  or  by  some  person  thereto  law- 

fully  authorized  in  writing  by  such  bankrupt. 

Allowance  to  44.  And  be  it  enacted,  That  every  bankrupt  who  shsH 

bankrupt.  y^^y^  obtained  his  certificate  under  any  flat  issued  after  die 

commencement  of  this  act,  if  the  net  produce  of  his  estate  ia 

hand  shall  by  any  order  of  dividend  (with  or  without  prior 

5  per  cent.,  and  dividend)  pay  the  creditors  who  before,  or  at  the  time  of 

40ol.^asiooa  ai  ™ft^i>^S8Ucb  order,  have  proved  debts  under  the  fiat  ten  slul- 

1  Of.  paid  in  the  lings  in  the  pound,  shall  be  allowed  and  paid  five  pounds  per 

^^    '  centum  out  of  such  produce,  provided  such  allowance  ibaB 

7}  per  cent.,  and  i^ot  exceed  four  hundred  pounds;  and  every  sudi  bankropCi 

not  exceeding      if  gu^h  produce  shall  (witli  or  without  prior  dividend)  psf 

"  *'  such  creditors  twelve  shillings  and  sixpence  in  the  pound, 

shall  be  allowed  and  paid  as  aforesaid  seven  pounds  ten  shO- 

lings  per  centum,  provided  such  allowance  shall  not  exceed 

10  per  cent.,       five  hundred  pounds ;  and  every  such  bankrupt,  if  such  pro- 

*°  floo/*7  ifi^'   ^^^^  *^*^^  {"^ith  or  wiUiout  prior  dividend)  pay  such  credhon 

fifteen  shillings  in  the  pound  or  upwards,  shall  be  allowed 
and  paid  as  aforesaid  ten  pounds  per  centum,  provided  sndi 
allowance  shall  not  exceed  six  hundred  pounds;  and  pro* 
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wied  idwayss  dutt  such  aUawanoe  as  aforesaid  sliatt  not  he  Allowance  not 
payaUo  |9  aiiy  bankrupt  until  after  tke  expiration  of  twelve  moDths  after 
luontha  firom  the  date  of  the  fiat,  and  such  allowance  shall  date  of  fiat,  and 
then  he  payable  only  in  the  event  of  the  dividends  paid  to  the  q,^i^°^ount 
creditors  (who  at  any  time  before  the  expiration  of  such  twelve  of  dividends 
mondia  shall  have  proved  debts  under  the  fiat)  being  of  the  1^  ' 
requisite  amount  in  that  behalf  aforesaid ;  and  if  at  the  expi-  ^[fn^l^"!^^*^ 
ration  of  such  time  the  dividends  paid  as  aforesaid  shall  not  dividenda  paid 
amount  to  ten  shillings  in  the  pound,  it  shall  be  lawfhl  for  the  ^  ^nder  \0t. 
eourt  to  allow  such  bankrupt  so  much  as  the  assignees  and  ^e  allowed  not 

court  shall  think  fit,  not  exceeding  three  pounds  per  centum  exceeding  3  per 
,    .        %       1     :%  :%.  cent.,  and  300/. 

and  three  hundred  pounds. 

45.  And  be  it  enacted.  That  in  all  joint  fiats  under  which  ^^^  partner 
any  partner  shall  have  obtained  his  certificate^  if  a  sufficient  lov^nce,  though 
dividend  shall  have  been  paid  upon  the  joint  estate,  and  upon  others  not  en* 
the  separate  estate  of  such  partner,  he  shall  be  entitled  to  his 
allowance  although  his  other  partner  may  not  be  entitled  to 

any  allowance. 

46.  And  whereas  fiats  in  bankruptcy  against  traders  resid-  ^'^^  '^^  ^^^: 
ing  within  a  limited  distance  from  London  are  usually  exclu-  Irectel to^he  ' 
sively  directed  to  the  Court  of  Bankruptcy,  and  such  distance  Court  of  Bank- 
may^  in  consequence  of  the  increased  facility  of  communica-  dieted  to  some 
tion,  be  without  inconvenience  considerably  extended ;  and  oneofthecourte 
it  is  expedient  to  make  better  provision  for  the  prosecution  ^\  ^^^  p^, 
of  fiats  in  bankruptcy  not  directed  to  the  Court  of  Bank-  secntion  of  fiats 
ruptcy ;  be  it  enacted,  That  every  fiat  in  bankruptcy  issued  {©'be  pro^uted 
aAer  the  commencement  of  this  act,  not  directed  to  the  Court  in  such  court. 
of  Bankruptcy,  shall  be  directed  to  such  one  of  the  courts 
authorized  to  act  in  the  prosecution  of  fiats  in  bankruptcy  in 

the  country,  as  hereinafter  provided,  as  the  Lord  Chancellor, 
or  as  the  Master  of  the  Rolls,  one  of  the  Vice  Chancellors, 
or  one  of  the  Masters  of  the  Court  of  Chancery  acting  under 
any  appointment  of  the  Lord  Chancellor  to  be  given  for  that 
purpose,  by  such  fiat  may  think  fit  to  nominate,  to  be  prose- 
cuted in  such  court,  and  that  every  such  fiat  shall  be  there- 
upon prosecuted  in  the  court  to  which  the  same  shall  be  so 
directed,  and  it  shall  be  lawful  for  such  court  to  proceed 
thereon  in  all  respects  as  commissioners  of  bankrupt  acting  in 
the  prosecution  of  a  fiat  in  bankruptcy  elsewhere  than  in  the 
Court  of  Bankruptcy  before  the  passing  of  this  act^  save  and 
except  as  such  proceeding  may  be  altered  by  virtue  of  this 
act ;  and  that  in  every  bankruptcy  prosecuted  in  any  such 

c2 
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court  every  such  court  shall  have  all  the  power,  ji 
and  authority,  and  be  subject  to  the  duty,  by  any  act  of  par- 
liament now  in  force  vested  in  or  imposed  upon  such  com- 
missioners, in  all  respects  as  if  such  court  were  comoiissioiien 
of  bankrupt  returned  and  appointed  under  the  said  recited 
act,  save  and  except  as  may  be  otherwise  directed  by  tbiiaet. 
Fiau  io  the  47.  And  be  it  enacted.  That  every  fiat  in  bankruptcy  pro- 

pro^s!Sioes  secuted  in  the  country,  and  the  proceedings  under  sudi  fiat, 
thereon  to  be       or  any  part  of  such  proceedings,  or  copies  or  minutes  of  every 

Courtof  ^ank-  ^"^^  ^^^  *°^  proceedings,  or  part  thereof,  at  such  time  and  in 
ruptcy,  to  be  such  manner  and  form  as  the  Lord  Chancellor  shall  direct, 
there  filed.  g}j^||  \^^  transmitted  by  the  court  acting  in  the  prosecutioa  of 

such  fiat  to  the  Court  of  Bankruptcy  in  London,  to  be  there 
filed  and  kept  among  the  records  of  the  said  court. 
Appointment  of  48.  And  be  it  enacted.  That  a  number  of  persons,  not  ex- 
ceeding thirty  in  the  whole,  being  merchants,  brokers,  or  ac- 
countants, or  persons  who  are  or  have  been  engaged  in  trade 
in  the  united  kingdom,  shall  be  chosen  by  the  Lord  Chan- 
cellor to  act  as  official  assignees  in  all  bankruptcies  proee- 
Their  duty.         cuted  in  the  country,  one  of  which  said  official  assignees  shaD 

in  all  cases  be  an  assignee  of  each  bankrupt's  estate  and 
effects^  together  with  the  assignee  or  assignees  to  be  cfaoiea 
by  the  creditors,  such  official  assignee  to  give  such  security, 
to  be  subject  to  such  rules,  to  be  selected  for  such  estate,  and 
to  act  in  such  manner,  as  the  Lord  Chancellor,  or  as  the 
Court  of  Review  or  judge  or  any  commissioners  of  the  Court 
of  Bankruptcy,  if  authorized  so  to  do  by  any  order  of  the 
Lord  Chancellor,  shall  from  time  to  time  direct;  and  all  the 
personal  estate  and  effects,  and  the  rents  and  profits  of  the 
real  estate,  and  the  proceeds  of  sale  of  all  the  estate  and 
effects,  real  and  personal,  of  every  bankrupt,  shall  in  every 
case  be  possessed  and  received  by  the  official  assignee  alone^ 
save  where  it  shall  be  otherwise  directed  by  tlie  Lord  Chan- 
cellor or  by  the  court  acting  in  the  prosecution  of  the  bank- 
ruptcy, if  authorized  so  to  do  by  any  general  or  other  order 
of  the  Lord  Chancellor,  and  whether  such  official  assignee  be 
appointed  under  tlie  provisions  of  the  said  recited  act  or  of 
this  act ;  and  all  stock  in  the  public  funds  or  of  any  public 
company,  and  all  monies,  exchequer  bills,  India  bonds,  or 
other  public  securities,  and  all  bills,  notes,  and  other  nego- 
tiable instruments,  shall  be  forthwith  transferred,  delivered, 
and  paid  by  such  official  assignee  into  the  Bank  of  England, 
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to  the  credit  of  the  accountant  in  bankruptcy,  to  be  subject 
to  such  order,  rule,  and  regulation  for  the  keeping  of  the  ac- 
count of  the  said  monies  and  other  effects,  and  for  the  pay- 
ment and  delivery  in,  investment,  and  payment  and  delivery 
out  of  the  same,  as  the  Lord  Chancellor,  or  as  the  Court  of 
Review  or  judge  or  commissioner  of  the  Court  of  Bankruptcy} 
if  authorized  so  to  do  by  any  order  of  the  Lord  Chancellor, 
shall  direct ;  and  if  any  such  assignee  shall  neglect  to  make 
such  transfer,  delivery,  or  payment,  every  such  assignee  shall 
be  liable  to  be  charged  in  the  same  manner  as  is  provided  in 
cases  of  neglect  by  assignees  to  invest  money  in  the  purchase 
of  exchequer  bills  when  directed  so  to  do :  Provided  always, 
that,  until  assignees  shall  be  chosen  by  the  creditors  of  each 
bankrupt,  such  official  assignee  so  to  be  appointed  to  act  with 
the  assignees  to  be  chosen  by  the  creditors  shall  be  enabled 
to  act,  and  shall  be  deemed  to  be,  to  all  intents  and  purposes 
whatsoever,  a  sole  assignee  of  each  bankrupt's  estate  and 
effects. 

49.  Provided  always,  and  be  it  enacted,  That  nothing  Proviso  restrict- 
herein  contained  shall  extend  to  authorize  any  such  official  o°^ffi*ijj*Ju^"  ^ 
assignee  to  interfere  with  the  assignees  chosen  by  the  ere-  signees. 
ditors  in  the  appointment  or  removal  of  a  solicitor  or  attorney, 

or  in  directing  the  time  and  manner  of  effecting  any  sale  of 
the  bankrupt's  estate  or  effects. 

50.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  Lord  Lord  Chancellor 
Chancellor  to  remove  any  official  assignee,  whether  appointed  fiJJJi'l^^iJJ^eCT' 
under  the  provisions  of  the  said  recited  act  or  of  this  act,  and  and  may  fill  up 
from  time  to  time,  as  any  vacancy  may  occur  in  the  said  Jk*^****'**  1!^- 
before-mentioned  number  of  official  assignees,  to   appoint 

some  other  such  person  as  aforesaid  to  fill  any  vacancy  so 
occurring ;  and  in  case  of  the  death  or  removal  of  any  such 
official  assignee  who  shall  have  been  appointed  to  act  in  any 
bankruptcy,  it  shall  be  lawful  for  the  court  authorized  to  act 
in  the  prosecution  of  such  bankruptcy  to  appoint  another 
official  assignee  of  the  number  hereby  prescribed  to  act  (sub- 
ject as  aforesaid)  in  the  same  bankruptcy  in  the  place  of  the 
assignee  who  shall  have  so  become  dead  or  been  removed. 

51.  And  be  it  enacted.  That  every  official  assignee  of  any  Official  assignee 
bankrupt's  estate  appointed  under  the  provisions  of  this  act  Ihetamepowere, 
shall  have  all  the  same  rights,  powers,  privileges,  and  exemp-  &c.  as  official 
tions  as  are  possessed  by  official  assignees  appointed  under  fo'^gj^j""  *' 
the  said  recited  act ;  and  the  enactments  therein  contained  in 
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that  bebalfy  and,  in  relation  to  the  evidence  ^f  ^  appoint- 
tnent  of  bankrapts'  assignees,  shall  extend  and  be  appfied  to 
official  assignees  to  be  appointed  mider  this  act,  except  as 
His  remuDcra-     otherwise  directed  by  this  act ;  and  that  every  official  as- 
^'  signee,  whether  appointed  under  the  provisions  of  the  said 

recited  or  of  this  act,  shall  be  entitled  to  be  paid  out  of  the 
bankrupt's  estate,  by  way  of  remuneration  for  his  services,  sadi 
sum  of  money  as  to  the  court  named  in  and  actmg  under  the 
fiat  in  prosecution  against  such  bankrupt  may  seem  just  and 
reasonable,  having  regard  to  the  amount  of  the  bankrapt*i 
property,  and  the  nature  of  the  duties  to  be  performed  hy 
such  official  assignee,  subject  nevertheless  to  such  general 
or  special  orders  in  relation  thereto  as  may  from  time  to  time 
be  made  by  the  Lord  Chancellor  in  that  behalf. 
Bankruptcies  5ft,  And  be  it  enacted,  That  all  power,  jurisdiction,  and 

counfry  to  he  *  ^iiithority  of  the  commissioners  named  in  any  fiat  of  bank- 
removed  into  rnptcy  issued  before  the  commencement  of  diis  act,  to  be 
courts  autho"  Prosecuted  elsewhere  than  in  the  city  of  London,  shall  cease 
rized  to  act  in     and  determine ;    and  that  the  Lord  Chancellor  shall  have 

e5*fiat»^*b***k  P^^^'  ^^^^  *'™^  ***  *'™^>  ^y  ^'^y  g^'^cral  or  other  order  or 
ruptcy,  as  the      orders  under  his  hand,  to  transfer  and  remove  into  the  Court 

Lord  Chanwllor  of  Bankruptcy,  or  such  of  the  courts  authorized  to  act  in  die 
maythmkfit.  .         V.«        .    ,^     ,  i^       .  /.  ».  i. 

prosecution  of  fiats  m  bankruptcy  by  virtue  of  this  act,  as  be 

may  deem  fit,  any  such  fiat,  and  that  all  further  proceedings 
in  every  such  fiat  shall  be  thenceforth  prosecuted  and  carried 
on  in  the  court  to  which  the  same  shall  be  so  transferred,  in 
like  manner  as  if  the  proceedings  under  such  fiat  had  been 
originally  commenced  therein  by  virtue  of  a  fiat  under  die 
hand  of  the  Lord  Chancellor  issued  pursuant  to  the  said 
recited  act,  or  to  this  act^  save  as  may  be  otherwise  directed 
by  this  act ;  provided  always,  that  nothing  herein  contained 
shall  render  invalid  any  proceedings  which  may  have  been 
had  under  any  fiat  in  bankruptcy  now  subsisting,  or  which 
shall  have  been  issued  before  this  act  shall  come  into  opera- 
tion, or  affect  or  lessen  any  right,  claim,  demand,  or  remedy 
which  any  person  now  has  thereunder,  or  upon  or  against  any 
bankrupt  against  whom  any  such  fiat  has  or  shall  have  issued 
as  aforesaid,  except  as  herein  specially  enacted. 
Power  to  ap«  59.  And  be  it  enacted,  That  it  shall  be  lawful  for  the 

point  Offiaal      ^^^^^  ^|,j^.|j  gi^^ij  thenceforth  act  in  the  prosecution  of  sndi 
Assignees  to  act   _  .      ,.         .  .  /»  t      «  •  i 

with  the  exist-     fiat,  at  its  discretion,  to  appomt  some  one  of  the  officuu  as- 

mg  Assignees     gignees  appointed  or  to  be  appointed  nnder  the  said  recited 


5  &  6  VICT.  c.  IZ2.  xxiii 

act,  or  ihii  act,  to  act  witk  tbe  existing  asaigoees,  if  any,  bankruptcies, 
uider  f uoh  fiat,  and  to  direct  the  existing  assignees  to  pay  \^^  ^^^^^  ^n 
and  deUTer  over  to  such  official  assignee  all  monies,  books,  deliver  over 
ftapess,  and  effects  whatsoeiwr  in  their  possession  or  custody  ^  ^^ 
as  aneh  assignees,  save  ^eve  it  shall  be  otherwise  directed 
by  the  Lord  Chancellor  or  by  the  conrt  acting  in  the  prose- 
cotian  of  «»di  fiat,  if  authorized  so  to  do  by  any  general  or 
alteiorder  of  the  Lord  Ohancdlor ;  and  all  the  real  and  per- 
sonal estate  of  the  bankrupt  under  such  fiat  shall  immediately 
on  sneh  appointment  vest  in  such  official  assignee  jointly 
with  the  existing  assignees,  if  any,  in  like  manner  as  if  the 
■proceedings  in  the  said  banfkruptcy  had  originally  been  com- 
menced by  Tirtue  of  this  act,  without  prejudice  to  any  action 
tff  suit  commenced  or  any  contract  entered  into  by  the  exist- 
ing assignees  at  the  time  of  the  passing  of  this  act. 

£4.  And  be  it  enacted,  That  no  official  assignee  shall  be  To  exempt  offi- 
deemed  personally  responsible  or  liable  for  any  act  done  by  from'^rofsonal 
him  or  by  his  order  or  authority  in  the  execution  of  his  duty  liability. 
as  such  official  assignee,  by  reason  of  the  petitioning  credi- 
tor's debt,  trading,  and  act  of  bankruptcy  upon  which  the 
a^udication  of  bankruptcy  under  such  fiat  shall  hare  been 
grounded,  or  of  any  or  either  of  such  matters^  being  insuffi- 
cient to  support  such  adjudication, 

66,  And  be  it  enacted,  That  fourteen  days  before  a  final  Debtor  and 

dividend  shall  be  advertised  under  any  bankrupt's  estate,  creditor  account 

''  *  ,  to  be  fufDished 

there  ahaJl  be  sent  by  the  official  assignee  to  each  creditor's  by  oflfeial  as- 

assiimee  of  such  estate  a  debtor  and  creditor  account  between  >»g«»e  to  credi- 

the  official  assignee  and  such  estate,  showing  also  the  monies  before  final 

remaining  uncollected  under  such  estate,  and  the  cause  of  dividend. 

such  monies  remaining  uncollected,  a  copy  of  which  account 

shall  be  delivered  to  any  creditor  who  shall  apply  for  tlie 

same,  and  have  proved  or  claimed  a  debt  under  such  fiat,  " 

upon  his  applying  for  the  same  to  the  official  assignee,  and  to 

any  other  person,  such  person,  not  being  a  creditor,  paying 

sudh  sum,  not  exceeding  two  shillings  and  sixpence^  as  shall 

be  -settled  by  the  court  authorized  to  act  in  the  prosecution  of 

such  'fiat. 

56.  And  be  it  enacted.  That  there  shall  be  paid,  in  like  Like  sums  to  be 
manner,  by  the  official  assignee  of  each  bankrupt's  estate  to  ^c^u°ed'in^^* 
be  administered  in  the  country,  the  like  sums  as  by  the  said  the  country  as 
recited  act  are  directed  to  be  paid  by  the  official  assignee  of  JJ^^Jf^d  kf  j^^^^ 
each  baidErupt's  estate  to  be  administered  in  the  Court  of  don. 
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Bankruptcy  ;  and  such  sums  hereby  directed  to  be  paid  shall 
be  placed  by  the  accountant  in  bankruptcy  to  the  like  ac- 
counts respectively,  and  be  subject  to  the  like  orders  and 
directions  of  the  Lord  Chancellor,  to  which  the  said  sudb 
mentioned  in  the  said  recited  act  are  thereby  directed  to  be 
placed  and  to  be  subject  respectively. 
Likesomstobe        57 .  And  be  it  enacted,  That  in  all  cases  of  fiats  in  bank- 
moved\ntoth6     '"ptcy  which,  by  virtue  of  the  provisions  herein  contained, 
Court  of  Bank-   shall  be  removed  into  the  Court  of  Bankruptcy,  or  into  any 
^'^^r'th'^  ^°^^    of  the  courts  authorized  to  act  in  the  prosecution  of  fiats 
country  couru,    in  bankruptcy  by  virtue  of  this  act,  and  under  which  the 

noder  which       choice  of  assicrnees  shall  have  taken  place  prior  to  the  oooi- 
the  choice  of  °,.  ,  i    n  ^         •  j  •    i-i  •. 

assigneea  shall    mencement  of  this  act,  there  shall  be  paid,  in  like  manner,  by 

have  taken  the  assignees  of  every  such  bankrupt's  estate,  on  every  sittiif 

commissions        under  such  bankruptcy,  the  like  sum  as  by  the  said 


moved  into  the  act  is  directed  to  be  paid  on  every  sitting  in  cases  of  commii- 
ruptcy  under  *  sions  of  bankrupt  which,  by  virtue  of  the  powers  therein  con- 
like  circum-        tained,  should  be  removed  into  the  said  Court  of  Bankruptcy, 

and  under  which  the  choice  of  assignees  should  have  taken 

place  prior  to  the  commencement  of  the  said  act ;  and  sndi 

sum  hereby  directed  to  be  paid  shall  be  placed  by  the  said 

accountant  in  bankruptcy  to  the  like  account,  and  be  subject 

to  the  like  orders  and  restrictions,  to  which  the  said  sum  in 

that  behalf  mentioned  in  the  said  recited  act  is  thereby 

directed  to  be  placed  and  to  be  subject. 

Compensation         ^^*  ^^^  whereas  the  duties  of  the  several  persons  now 

to  such  existing    acting  as  commissioners  of  bankrupt  in  districts  and  plaees 

inThe'count^     ^'^^  which  such  persons  shall  have  been  returned  and  appointed 

as  the  Lords  of    under  the  provisions  of  the  said  recited  act,  and  the  fees  and 

dMm'eo^^led      emoluments  accustomed  to  be  received  by  them,  wiU  be 

thereto.  abolished  by  the  provisions  of  this  act,  and  it  may  be  jostand 

necessary  that  in  some  such  cases  compensation  should  be 
made  in  respect  of  such  fees  so  to  be  abolished ;  be  it  enacted. 
That  it  shall  and  may  be  lawful  for  the  Lords  Commissionen 
of  Her  Majesty's  Treasury,  by  examination  on  oath  or  other- 
wise^ which  oath  they  and  each  of  them  are  and  is  hereby 
authorized  to  administer,  to  inquire  into  and  ascertain  the 
annual  amount  of  the  lawful  fees  and  emoluments  of  such 
commissioners  received  by  them,  and  to  award  to  such  one  or 
more  of  the  said  commissioners  as  they  shall  deem  to  be  en- 
titled to  the  same  an  annuity  or  annuities,  of  such  amount  and 
for  such  term  as  the  said  Lords  of  the  Treasury  shall  find  to 
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be  a  fair  and  reasonable  compensation  for  the  loss  to  be  sus- 
tained by  such  of  the  said  commissioners,  and  shall  certify 
the  amount  of  such  annuity,  in  writing  under  their  hands,  to 
the  Lord  Chancellor,  who  shall  thereupon  have  power  to 
order  the  amount  so  certified  as  payable  to  each  such  com- 
missioner to  be  paid  out  of  the  monies  standing  to  the  credit 
of  the  accountant  in  bankruptcy  in  the  Bank  of  England,  to 
the  account  intituled  *'  The  Secretary  of  Bankrupts'  Compen- 
sation Account,"  (but  subject  and  without  prejudice  to  the 
payment  of  all  salaries  and  sums  of  money  by  any  act  or  acts 
now  in  force  authorized  to  be  paid  thereout),  and  the  same 
shall  be  payable  and  paid  accordingly  to  such  respective  per- 
sons aforesaid,  without  any  deduction  whatsoever :  provided 
always,  that  the  annual  sum  to  be  so  payable  to  any  commis- 
sioner shall  not  exceed  two-thirds  of  the  average  annual 
amount  of  the  sums  (other  than  any  sum  or  sums  for  travel- 
ling) received  by  them  respectively  as  such  commissioners 
for  the  last  five  years,  or  such  portion  of  that  period  as  any 
of  them  acted  as  a  commissioner ;  and  that  such  annuity  shall 
not  be  paid  to  any  commissioner,  who  at  any  time  afler  the 
commencement  of  this  act  shall  be  appointed  to  hold  any  pub- 
lic office  or  employment  of  an  annual  value  greater  than  the 
annuity  to  be  so  certified  as  payable  to  him,  so  long  as  any 
such  office  or  employment  shall  be  so  held;  and  provided 
also,  that  no  person  shall  be  entitled  to  such  compensation 
or  allowance  as  aforesaid,  whose  appointment  to  his  office 
was  qualified  by  any  condition  or  reservation  expressed  in  his 
appointment,  or  otherwise  made  known  to  such  person,  that 
such  office  or  the  emoluments  thereof  were  to  be  held  and 
enjoyed  subject  to  any  future  provisions  to  be  made  by  Par- 
liament touching  the  same,  or  without  any  claim  to  compen- 
sation in  case  the  same  should  cease,  or  be  subjected  to  any 
regulation. 

59.  And  be  it  enacted,  That  it  shall  be  lawful  for  Her  Her  Majesty 
Majesty,  afler  the  passing  of  this  act,  by  a  commission  or  adAtioiia]  Com< 
commissions  under  the  Great  Seal,  to  appoint  as  many  per-  missionersofthe 
sons  as  Her  Majesty  shall  think  fit,  not  exceeding  twelve  per-  mptcy  to  act  in 
sons,  being  seijeants  or  barristers  at  law  of  not  less  than  seven  the  prosecution 
years  standing  at  the  bar,  to  be  commissioners  of  the  court  of  pjpicy  in  the 
bankruptcy,  in  addition  to  the  present  commissioners  of  the  country,  in  such 
said  court,  to  act  in  the  prosecution  of  fiats  in  bankruptcy  in  ]4*J[^ty  fn 

the  country,  and  that  they  and  their  successors  shall  take  the  council  shall 

think  fit. 
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Her  Majesty 
may  appoint 
successors  to 
addttiooal  com« 
missioners. 


Her  Majesty 
may  ippoint 
additional  de- 
puty registrars 
for  the  country. 


Additional 
commisaioiiefB 
and  deputy 
reffistrars  to 
hold  their  offices 
during  good 
behaviour,  and 
to  be  subject 
to  like  privi- 
leges, prohibi- 
tions, Ike.,  as 
the  present 
commissionen 
and  deputy 
registrars. 


like  oath  before  the  Lord  Qmodler  «  is  at  {neaent  aU- 
niatered  to  coBBmitaionen  of  the  aaid  oonrt,  and  having  <Niee 
taken  the  aaid  oa^  ahaD  not  be  agam  reqnired  to  take  the 
aame ;  and  that  any  one  or  ooore  of  sudi  additional  eoamai- 
sionen  ahall  and  may  form  a  diatrict  coait  of  iMnkraptcy  kt 
the  parpose  of  this  act,  and  that  every  aneh  covt  ihiJlbe 
anthonaed  to  act  in  the  prosecution  xd  fiats  in  banfavptcy  in 
the  ooontry,  at  aoch  place  and  in  and  for  aoch  diabict  m 
Her  Majeaty,  with  the  adrice  of  her  privy  oooncfl,  shaflbe 
pleased  to  direct ;  and  that  it  shall  be  lawfnl  for  Her  Ma- 
jesty,  with  the  advice  aforeaaldi  to  describe,  and  firom  time  to 
thne  to  alter,  the  limit  and  extent  of  andi  district  as  to  Her 
Majesty  shall  seem  fit :  provided  always,  that  nothing  heran 
contained  shall  prevent  the  Lord  ChancelloT,  when  he  did 
deem  it  expedient,  from  dhrecting  any  fiat  in  bankmptey  to 
the  Court  of  Bankruptcy. 

60.  And  be  it  enacted.  That  upon  the  death,  resignatkm, 
or  removal  from  oflBce  of  any  of  the  said  additional  commis- 
sioners, or  any  of  their  successors,  it  shall  be  lawful  for  Her 
Majesty  from  time  to  time,  by  a  commission  onder  the  great 
seal,  to  supply  such  vacancy. 

61.  And  be  it  enacted,  That  it  shall  be  lawful  for  her  Ma- 
jesty, after  the  passing  of  this  act,  under  her  royal  sign 
manual,  from  time  to  time  to  appoint  any  number  not  ex- 
ceeding twelve  deputy  registrars,  in  addition  to  the  present 
deputy  registrars  in  the  Court  of  Bankruptcy,  to  act  as  sadi 
in  the  country,  and  to  attend  upon  and  assist  the  said  ad- 
ditional commissioners  of  the  Court  of  Bankruptcy  in  the 
prosecution  of  fiats  of  bankruptcy  in  the  country,  in  sodi 
manner  as  may  be  found  most  expedient  for  furthering  sudt 
business,  and  as  the  Lord  Chancellor  shall  from  time  to  time 
by  any  order  direct. 

62.  And  be  it  enacted.  That  the  additional  commissionen 
and  deputy  registrars  to  be  appointed  under  this  act  shall 
hold  their  respective  offices  during  their  good  behaviour,  and 
that  they  shall  be  subject  and  liable  to  such  and  the  like  pri- 
vileges, prohibitions,  disabilities,  prosecutions,  penalties,  and 
punishments  as  are  by  the  said  recited  act  imposed  or  di- 
rected with  respect  to  the  commissioners  and  deputy  regis- 
trars appointed  under  such  act;  and  the  enactments  therein 
contained  in  that  behalf,  except  as  otherwise  directed  by  this 
act|  shall  extend  and  be  applicable  to  the  additional  commit- 
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mcRien  vnd  deputy  tegiscr^rs  td  be  i^poklted  under  this  act ; 
aod  tkat  nfter  tbe  {mssing  6f  tbife  act,  on  the  death,  resigna- 
tioii,  pfomotion,  or  removal  of  either  of  the  two  registrars 
for  the  time  being  of  the  Court  of  Bankruptcy,  the  vacancy 
liiereby  occasioned  shall  be  ftlled  up  by  isuch  one  of  the  de- 
puty registrars  fbr  the  fifne  being  appointed  or  to  be  appointed 
by  virttie  of  tbe  saiid  recited  act  or  of  this  act  as  the  Lord 
CbanoeDor  sha^l  think  fit  to  appoint. 

68.  And  be  it  enacted,  That  the  accountant  in  bankruptcy,  AccounUnt  in 
theregisti^ar  and  deputy  registrars  of  the  Court  of  Bankruptcy,  ^^^gJJJJJ,^^' 
and  also  the  official  assignees  and  the  messengers  and  ushers  official  assig- 
of  the  said  court,  for  the  time  being,  shall  be  exempt  and  "^JJj^f^*^** 
disquidified  firom  being  returned  and  fVom  serving  on  any  serving  on 

jtfries  or  hictuests  whatsoever,  Sind  shall  not  be  inserted  in  any  jutos,  or  in  any 
_,  *  "^   parochial  office. 

Iwts  of  men  qualified  or  liable  to  serve  as  jurors,  and  that 

they  shall  also  be  exempt  and  disqualified  from  serving  any 

parochial  office  whatsoever. 

64.  And  be  it  enacted,  That  from  and  aAer  the  passing  of  The  Court  of 
rtiis  act  the  Court  of  Review  in  banlnruptcy  may  be  formed  Reviewinaybc 

,  ,  r.^j.  forned  by  one 

by  one  judge  of  the  said  court.  judge  of  the 

65.  And  be  it  enacted.  That  the  judges  of  the  Court  of  co»rt. 
Review  in  bankruptcy  shall  take  ranTt  and  precedence  next  i^^g^  ©fCourt 
after  the  judges  of  the  superior  courts  of  Westminster  Hall,    of  Review. 

66.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  Lord  Jurisdiction  of 
"Chancellor,  by  any  general  or  other  order,  whenever  he  shall  ^nder  fiate°fn 
think  £t,  to  direct  the  court  authorized  to  act  in  the  prose-  bankruptcy. 
cution  of  any  fiat  in  bankruptcy  to  hear,  determine,  and  make 

order  in  any  matter  in  bankruptcy  heretofore  within  the  ori- 
ginal jurisdiction  of  the  Court  of  Review,  or  any  judge  of 
the  aaid  cotnrt ;  provided  nevertheless,  that  any  such  order 
shall  be  subject  to  be  discharged,  reversed,  or  altered  by  the 
Court  of  Review  Upon  an  appeal,  and  that  any  Commissioner 
of  the  Court  of  Bankruptcy  authorized  to  act  in  the  prose- 
cution of  any  fiat  directed  to  the  Court  of  Bankruptcy  shall 
be  deemed  and  taken  to  be  a  court  authorized  to  act  in  the 
prosecution  of  such  fiat,  and  that  all  matters  and  duties  by 
this  act  directed  or  authorized  to  be  done  and  performed  by 
the  Court  of  Bankruptcy  shall  and  may  be  done  and  per- 
formed  by  one  or  more  of  the  commissioners  appointed  or  to 
be  appointed  by  virtue  of  the  said  recited  act,  and  that  every 
court  authorized  to  act  and  acting  in  the  prosecution  of  any 
fiat  in  bankruptcy  ndw  issuedi  or  hereafter  to  be  issued,  or  in 
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Before  whom 
aflidaviu  are  to 
be  sworn. 


Court  may  take 
evideoce  viod 
voc§  or  upon 
affidavit. 


Costs  may  be 
awarded. 


Rules  to  be 
made  for  regu- 
lating the  forms 
of  proceedings 
ana  practice  to 
be  observed  in 
the  courts 
authorized  to 
act  under  fiats 
in  bankruptcy. 


execution  of  any  duty  imposed  or  to  be  imposed  on  sndi  oosrt 
by  this  or  any  other  act  hereafter  to  be  in  force,  thaU  have, 
use,  and  exercise  all  the  powers,  rights^  privil^^  and  ind- 
dents  of  a  court  of  record. 

67.  And  be  it  enacted,  That  all  affidavits  to  be  msde  or 
used  in  matters  of  bankruptcy,  or  under  or  by  virtue  of  uy 
statute  relating  to  bankrupts  or  of  this  act,  shall  and  may  be 
sworn  before  the  Court  of  Review,  or  before  either  of  the  sab- 
division  courts  in  bankruptcy,  or  any  commissioner,  or  the 
master  or  any  registrar  or  deputy  r^istrar  of  the  Comt  d 
Bankruptcy,  or  master  in  ordinary  or  extraordinary  of  the 
high  Court  of  Chancery,  or  in  Scotland  or  Ireland  before  a 
magistrate  of  the  county,  city,  town,  or  place  where  any  sndi 
affidavit  shall  be  sworn,  or  elsewhere  before  a  magistnte, 
and  attested  by  a  notary,  or  before  a  British  minister,  consal, 
or  vice-consul. 

68.  And  be  it  enacted,  That  it  shall  be  lawful  fox  the  nid 
several  subdivision  courts,  and  the  court  authorized  to  act  in 
the  prosecution  of  any  fiat  in  bankruptcy,  in  all  matters  within 
the  jurisdiction  of  such  respective  courts,  to  take  the  whole 
or  any  part  of  the  evidence  either  vtod  voce  on  oath,  or  upoa 
affidavits  to  be  sworn  as  aforesaid. 

69.  And  be  it  enacted,  That  it  shall  be  hiwfol  for  the  said 
several  subdivision  courts,  and  the  court  authorized  to  actio 
the  prosecution  of  any  fiat  in  bankruptcy,  in  all  matters  be* 
fore  such  courts  respectively,  to  award  such  costs  as  to  sod 
courts  shall  seem  fit  and  just ;  and,  in  all  cases  in  which  oostf 
shall  be  so  awarded  against  any  person  by  any  such  court,  it 
shall  and  may  be  lawful  for  such  court  to  cause  such  costs  to 
be  recovered  from  such  person  in  the  same  manner  as  coiti 
awarded  by  a  rule  of  any  of  the  superior  courts  at  West- 
minster may  be  recovered  ;  and  that  the  like  remedies  vaj 
be  had  upon  an  order  of  such  court  for  costs,  as  upon  a  rnk 
of  any  of  the  said  superior  courts  for  costs. 

70.  And  be  it  enacted^  That  it  shall  be  lawful  for  thecooD- 
missioners  of  the  Court  of  Bankruptcy  authorized  to  act  io 
the  prosecution  of  fiats  in  bankruptcy  in  London,  or  the 
major  part  of  them,  and  such  of  the  commissioners  to  be 
appointed  under  this  act  as  shall  be  nominated  by  the  Loni 
Chancellor  for  that  purpose,  to  make  from  time  to  time,  sub- 
ject to  the  sanction  and  confirmation  of  the  Lord  ChanoeUor, 
general  rules  and  orders  for  regulating  the  forms  of  proceed- 
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iDgs  (where  hot  provided  for  by  this  act)  and  the  practice  to 
be  observed  in  every  court  authorized  to  act  in  the  prosecu- 
tion of  fiats  in  bankruptcy. 

?].  And  be  it  enacted,  That  the  piece  or  parcel  of  ground  Building  for 
described  in  and  conveyed  by  the  indenture  of  feoffment  re-  ^^  business  in 
cited  in  an  act  made  and  passed  in  the  first  and  second  years  bankraptcy  in 
of  the  reign  of  his  late  Majesty  King  George  the  Fourth,  in-  jn^^Sie^coinmis- 
rituled  *'  An  Act  to  repeal  so  much  of  an  Act  of  the  Fifth  sioners  of  the 
Year  of  the  Reign  of  his  late  Majesty  King  George  the  ^^^y%^^^^' 
Second,  relating  to   Bankrupts,   as  requires   the    Meetings  time  being  ap- 
under  Commissions  of  Bankrupt  to  be  holden  in  the  Guild-  i^'o  W^c  56 
ball  of  the  City  of  London,  and  for  building  Offices  in  the  i&2G.4.c.n5. 
said  City  for  the  Meetings  of  the  Commissioners,  and  for  the 
more  regular  transaction  of  business  in  Bankruptcy,"  or  ex- 
pressed so  to  be,  and  all  erections  and  buildings  now  or  here- 
after to  be  erected  and  built  thereon,  and  the  fee  simple  and 

inheritance  thereof,  shall  from  henceforth  be  and  become, 

• 

and  remain  and  continue  vested  in  her  Majesty's  commis- 
sioners for  the  time  being  of  the  Court  of  Bankruptcy  acting 
in  the  prosecution  of  fiats  in  bankruptcy  in  London,  and  their 
succesaors,  as  commissioners  of  the  said  court,  in  trust  for 
her  Majesty,  for  the  same  intent  and  purpose  as  by  the  said 
act  is  enacted  and  declared  concerning  the  commissioners  and 
trnstees  thereby  nominated ;  and  the  person  or  persons  now 
being  commissioners  and  trustees  by  virtue  of  the  said  act 
shall  cease  to  be  such  commissioners  or  trustees ;  and  the 
said  commissioners  for  the  time  being  of  the  said  court,  and 
their  successors,  shall  and  may  in  all  things  act  in  the  fur- 
ther management,  carrying  on,  and  execution  of  the  purposes 
and  trusts  of  the  said  act,  and  with  the  like  power  and  autho- 
rity^ to  all  intents  and  purposes,  as  is  given  by  the  said  act 
to  the  commissioners  and  trustees  therein  named ;  and  the 
clauses  and  provisions  in  the  said  act  applicable  to  the  com- 
missioners and  trustees  therein  named  shall  extend  and  be 
applicable  to  the  said  commissioners  for  the  time  being  of  the 
said  court,  in  the  further  execution  of  the  purposes  and  trusts 
of  the  said  act. 

72.  And  be  it  enacted,  That  the  building  erected  on  the  The  building 

said  piece  or  parcel  of  ground  shall  from  and  af^er  the  pass-  i?  ^  *^*Sf*  \**® 
^.••1         11    fi^  ^«i  Court  of  Bank- 

ing of  this  act  be  called  the  Court  of  Bankruptcy.  ruptcy. 

73.  And  be  it  enacted.  That  the  registrar  of  the  Court  of  Registrar  to 
Bankruptcy  for  the  time  being  acting  at  the  said  court  in  anTbiuMt^of 
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all  proceedingt 
filed  in  the 
court,  in  a  form 
to  be  sanctioned 
by  the  commis- 
ftionen  of  the 
Court  of  Bank* 
ruptcy  in  Lon- 
don, and  ap- 
proved by  tne 
Lord  Chancel- 
lor, with  an 
alphabetical 
index. 


Office  of  clerk 
of  enrolmenta 

to  Court  of 
Bankruptcy  on 
vacancy, to  be 
aboliibed,  and 
the  duties  to  be 
pei  formed  by 
registrar  in 
Basinghall 
Street. 


Registrar  to 
pay  fees  for 
entering  fiats, 
&c.  of  record 
into  the  Bank 
of  England. 
2  &  3  W.  4, 
c.  114.  s.  6. 


Salaries  to 
judge,  com- 
missioners,  and 
other  officers  of 
the  Court  of 
Bankruptcy,  to 
be  paid  out  of 
the  fund  iuti- 
tuled  "  The 
Secretary  of 
Bankrupts' 
Account.'' 


Basinghall  Street  dudl  keep^  books ia  wkiek  he  ihaB cntfi^k 
a  form  to  be  prepared  by  hin^  ^ulject  to  the  aandion  ot  the 
commissioners  of  the  Court  of  Bankruptcy  actiag  in  th«  city 
of  London  as  aforesaid,  or  the  major  part  of  tkeim  and  tp- 
proved  of  by  the  Lord  Chancellor,  an  abstract  of  the  ppa* 
ceedings  filed  in  the  Court  of  Bankruptcy,  or  such  put 
thereof  aa  shall  be  necessary  to  give  a  correet  view  of  the 
eatate  to  which  such  proceedings  shall  relate,  and  the  manage- 
ment thereof,  with  an  alphabetical  index  to  each  book,  sad 
a  general  alphabetical  index  to  the  whole  of  such  boob^ 
which  books  shall  be  open  to  aU  concerned. 

74,  And  be  it  enacted,  That  aa  and  when  any  vacancy  nay 
occur  by  the  death,  removal,  or  retirement  oi  the  cierk  sf 
enrolments  to  the  Court  of  Bankruptcy,  such  vacancy  skaB 
not  be  supplied*  but  the  dutiea  and  business  of  sudi  officer 
shall  thenceforth  be  performed  by  the  registrar  of  the  Comt 
of  Bankruptcy  acting  in  Basinghall  Street  as  aforesaid,  wlw 
shall)  with  respect  to  such  duties  and  business^,  stand  and  be 
in  the  place  of  such  officer  to  all  intents  and  purposes  whsl- 
soeyer, 

75,  And  be  it  enacted.  That  all  such  fees  as  are  raoeifabk 
by  virtue  of  an  act  passed  in  the  second  and  third  years  of 
the  reign  of  his  late  majesty,  intituled  ^*  An  Act  to  amend 
the  Laws  relating  to  Bankrupts,"  and  directed  to  be  applied 
as  therein  mentioned,  shall,  from  and  after  the  death,  remofsl, 
or  retirement  of  the  said  derk  of  enrolments,  be  received  by 
the  said  registrar  far  the  time  being  acting  in  BasinghsQ 
Street  as  aforesaid,  and  be  paid  by  him,  at  such  times  as  dw 
Lord  Chancellor  shall  by  any  order  direct,  into  the  Bank  of 
England,  to  the  credit  of  the  accountant  in  bankruptcy,  to 
the  account  intituled  **  The  Secretary  of  Bankrupt's  Aceoont,' 
and  shall  be  applicable  to  all  the  purposes  of  the  said  acooan^ 
and  be  subject  to  the  like  orders  as  other  monies  paid  or 
directed  to  be  paid  in  to  the  said  account. 

76,  And  be  it  enacted,  That  out  of  the  fbnd  placed  to  the 
credit  of  the  accountant  in  bankruptcy,  intituled  **The  Secre- 
tary of  Bankrupts'  Account^"  there  shall  be  paid,  by  the 
Governor  and  Company  of  the  Bank  of  England,  by  virtue 
of  any  order  or  orders  of  the  Lord  Chancellor  to  be  firom 
time  to  time  made  for  that  purpose,  without  any  draft  froai 
the  accountant  in  bankruptcy,  the  several  salaries  herein-after 
mentioned ;  that  is  to  say,  the  net  yearly  sum  of  two  thoa- 
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i»id  five  hundred  pounds  to  Sir  John  Cross,  Knight,  Judge 
of  the  Court  of  Bankruptcy,  and  his  successors  in  the  office 
of  inch  judge ;  the  net  yearly  sum  of  two  thousand  pounds 
to  each  commissioner  of  the  said  court  appointed  under  the 
said  recited  act,  and  acting  in  the  prosecution  of  fiats  in 
benkruptcy  in  the  city  of  London,  and  his  successors  in  the 
office  of  such  commissioner  ;    the  net  yearly  sum  of  one 
thousand  eight  hundred  pounds  to  each  commissioner  of  the 
said  court  to  he  appointed  under  this  act  to  act  in  the  pro- 
secution of  fiats  in  bankruptcy  in  the  country,  and  his  suc- 
cessors in  the  office  of  such  commissioner;  the  net  yearly 
sum  of  one  thousand  pounds  to  each  registrar  of  the  said 
court  appointed  under  the  said  recited  act,  and  his  suc- 
cessors in  such  office ;  the  net  yearly  sum  of  eight  hundred 
pounds  to  each  deputy  registrar  of  the  said  court  appointed 
under  the  said  recited  act,  and  acting  as  such  in  the  city  of 
London,  and  his  successors  in  such  office ;  and  the  net  yearly 
sum  of  six  hundred  pounds  to  each  deputy  registrar  of  the 
said  court  to  be  appointed  under  this  act  to  act  as  such  in 
the  country,  and  his  successors  in  such  ofiice ;  which  salaries 
shall  be  free  firom  all  taxes^  deductions,  and  abatements 
whatsoever  out  of  the  same,  or  any  part  thereof,  except  the 
tax  on  income,  and  shall  be  paid  quarterly,  on  the  eleventh 
day  of  January,  the  eleventh  day  April,  the  eleventh  day  of 
July,  and  the  eleventh  day  of  October  in  every  year,  by 
equal  portions ;  and  the  first  of  such  payments  to  the  said 
judge,  and  each  commissioner,  registrar,  and  deputy  regis- 
trar, acting  in  London  as  aforesaid,  or  a  proportionate  part 
thereof,  to  be  computed  from  the  time  of  the  passing  of  this 
act,  or,  as  to  any  such  officer  appointed  after  the  passing  of 
this  act,  from  the  time  of  his  appointment,  shall  be  made  on 
'such  of  the  same  days  of  payment  as  shall  first  happen  after 
the  passing  of  this  act,  or  date  of  the  appointment  of  such 
officer,  as  the  case' may  be ;  and  the  first  of  such  payments  to 
each  commissioner  and  deputy  registrar  to  be  appointed  under 
this  act  to  act  in  the  country  as  aforesaid,  or  a  proportionate 
part  thereof,  to  be  computed  from  the  time  of  the  appoint- 
ment of  such  commissioner  and  deputy  registrar  respectively, 
shall  be  made  on  such  of  the  same  days  of  payment  as  shall 
first  happen  after  the  date  of  such  appointment ;  and  that 
upon  the  resignation,  death,  or  removal  from  office  of  any 
such  judge,  commissioner,  registrar,  or  deputy  registrar  re- 
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spectively,  such  judge,  commissioner,  registrar,  and  deputy 
registrar  respectively,  or  their  respective  executors  and  ad- 
ministrators, as  the  case  may  be,  shall  be  paid  such  propor- 
tionate part  of  their  respective  salaries  aforesaid  as  shsU 
have  accrued  from  the  times  of  the  commencement  of  tudi 
salaries  respectively,  or  from  the  last  quarterly  day  of  pay- 
ment thereof  to  the  time  of  such  resignation,  death,  or  re- 
moval from  office ;  and  that  the  succeeding  judge,  comoiift- 
sioner,  registrar,  and  deputy  registrar  respectively  shall  be 
paid  such  proportionate  part  of  their  respective  salaries  ti 
shall  be  accruing  or  shall  accrue  from  the  day  of  the  resigna- 
tion, death,  or  removal  from  office  of  the  preceding  judge, 
commissioner,  registrar,  or  deputy  registrar  respectively. 
Power  to  Lord        77.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  Lord 
ordeiMretirine      Chancellor,  by  any  order  or  orders  of  the  Lord  Chancellor 
aoouity  tojodge  to  be  made  from  time  to  time  on  a  petition  presented  to  him 
•klicra^fThe      ^^^  *^*'  purpose,  to  order  (if  he  shaU  so  think  fit)  to  be  psid 
Court  of  Bank-    out  of  the  interest  and  dividends  that  have  arisen  or  nay 

ruptcy  and  their  j^yjgg  ^^jj^  ^j,g  securities  now  or  hereafter  to  be  placed  in  die 
Miccesaore.  * 

Bank  of  England  to  the  account  intituled  **  The  Bankruptcy 

Fund  Account,''  (but  subject  and  without  prejudice  to  the 
payment  of  all  salaries  and  sums  of  money  by  any  act  or 
acts  now  in  force  directed  or  authorized  to  be  paid  there- 
out,) the  annuities  following ;  that  is  to  say,  an  annuity  or 
clear  yearly  sum  of  money  not  exceeding  one  thousand  fire 
hundred  pounds  to  Sir  John  Cross,  Knight,  judge  of  the 
Court  of  Bankruptcy,  or  any  of  his  successors  in  the  office  of 
such  judge ;  an  annuity  or  clear  yearly  sum  of  money  not 
exceeding  one  thousand  two  hundred  pounds  to  any  coo* 
missioner  of  the  Court  of  Bankruptcy  appointed  under  the 
said  recited  act,  or  any  of  his  successors  in  the  office  of 
such  commissioner  ;  an  annuity  or  clearly  sum  of  money  not 
exceeding  one  thousand  pounds  to  any  commissioner  of  the 
Court  of  Bankruptcy  to  be  appointed  under  this  act,  or  any 
of  his  successors  in  the  office  of  such  commissioner,  if  and 
when  any  such  judge  or  commissioner  shall  be  afflicted  with 
some  permanent  infirmity  disabling  him  from  the  due  execu- 
tion of  his  office,  and  shall  be  desirous  of  resigning  the  saoie; 
and  the  annuity  or  clear  yearly  sum  mentioned  in  any  soch 
order  shall  be  paid  by  the  Governor  and  Company  of  the 
Bank  of  England  out  of  the  interest  and  dividends  of  the 
said  securities  (but  subject  and  without  prejudice  as  afore- 
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said)  by  equal  quarterly  payments  on  the  fiflh  day  of  Ja- 
nuary, the  fifth  day  of  April,  the  fiflh  day  of  July,  and  the 
tenth  day  of  October  in  every  year,  to  such  judge  or  com- 
missioner from  the  period  when  he  shall  resign  his  said 
office,  for  the  term  of  his  life,  free  from  taxes,  except  the 
tax  on  income. 

78.  And  be  it  enacted,  That  out  of  the  interest  and  divi-  Provision  for 
dends  that  have  arisen  or  may  arise  from  the  government  or  ^*  ^^^^J  ?^* 
parliamentary  securities  now  or  hereafter  to  be  placed  in  the  bankruptcy  ;  for 

Bank  of  England  to  the  said  account  intituled  «  The  Bank-  ^PPP^'^^'J.*?'  °*, 
^  such  additional 

ruptcy  Fund  Account,"  there  shall  be  paid  by  the  Governor  clerks  to  such 
and  Company  of  the  Bank  of  England,  by  virtue  of  any  order  J^^^^he^re  Yst^'r 
or  orders  of  the  Lord  Chancellor,  to  be  made  from  time  to  as  the  Lord 

time  for  that  purpose,  the  salaries  and  sums  following ;  that  ^!**°*?j^°'  ^^^ 
^     r       '  .     ,       ,  ,  .  think  fit; 

IS  to  say,  to  the  accountant  m  bankruptcy,  such  sum  by  way 
of  salary  as  the  Lord  Chancellor  shall  direct,  not  exceeding 
the  yearly  sum  of  one  thousand  five  hundred  pounds,  to  be 
paid  and  payable  in  like  manner  and  at  such  times  as  the 
salary  heretofore  payable  to  the  accountant  in  bankruptcy, 
and  such  further  annual  sum  as  the  Lord  Chancellor  shall 
think  reasonable  for  the  payment  of  such  salaries  as  the  Lord 
Chancellor  shall  direct  to  the  clerks  for  the  time  now  being, 
and  their  successors,  and  to  such  additional  clerks  to  such 
accountant  or  to  the  registrar  of  the  court  of  bankruptcy 
acting  at  the  said  court  in  Basinghall  Street,  as  the  Lord 
Chancellor  shall  deem  fit  to  appoint;  and  authority  is  hereby 
given  to  the  Lord  Chancellor  to  appoint  such  clerks,  and  to 
reduce  or  increase  the  number  of  clerks  to  the  said  account- 
ant or  registrar  as  the  occasion  may  be  or  require,  the  same 
salaries  to  be  paid  quarterly  on  such  days  and  in  such  man- 
ner as  the  Lord  Chancellor  shall  by  any  order  in  that  behalf 
direct ;   and  also,  to  such  persons  as  the  Lord  Chancellor  and  also  for  ex- 
shall  direct,  such  sum  or  sums  of  money  as  the  Lord  Chan-  P***!*?  ?  *^l  ***' 
cellor  shall  think  reasonable,  for  expenses  to  be  incurred  at  purposes  of  the 
any  time  afler  the  passing  of  this  Act,  with  the  sanction  and  ^^* 
approval  of  the  Lord  Chancellor,  in  providing  and  keeping 
in  repair  courts  in  the  country  with  necessary  appurtenances 
for  the  purposes  of  this  Act,  or  in  alterations  or  improvements 
of  the  offices  of  the  said  accountant  and  of  the  registrars  of 
the  Court  of  Bankruptcy,  or  any  other  of  the  offices  of  the 
same  court,  for  the  purpose  of  rendering  the  same  fit  for  the 
convenient  reception  and  despatch  of  the  business  of  such 
vol..  HI.  d 
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officesi  and  for  the  convenient  occupation  of  tlie  oflloen  of 

the  said  court,  and  for  the  supply  of  law  books  for  the  oie 

of  the  said  court,  or  generally  for  such  expenses  in  carrying 

this  Act  into  effect  as  the  Lord  ChanceUor  may  thmk  fit; 

and  also  such  annual  sum  or  sums  of  money  as  the  Lord 

Chancellor  shall  think  reasonable  for  the  rent  of  any  boild- 

ings  or  rooms  which  by  any  order  of  the  Lord  Chsncdior 

may  be  taken  for  any  officers  of  the  said  court,  or  otberwiie 

for  the  use  of  the  said  court,  and  for  keeping  up  a  neoetsaiy 

The  courts  pro*  supply  of  books  for  the  use  of  the  said  court ;  and  the  leTenl 

purpoies  of  thii  ^ourtn  which  shall  be  provided  by  virtue  of  this  Act,  with  the 

Act  to  vest  in     appurtenances  and  effects  belonging  thereto,  shall  vest  m  the 

commlntionera,    respective  commissioners  to  be  appointed  under  this  Act  for 

the  time  being,  forming  such  respective  courts,  and  their 
successors  in  such  office,  in  trust  for  the  purposes  of  tfaii 
Charp  for  the    Act :  and  there  shall  be  charged  to  and  paid  out  of  the 
'  estate  of  the  bankrupt  under  every  fiat  prosecuted  in  the 
country,  for  every  sitting  under  such  fiat,  the  sum  of  tai 
shillings,  by  way  of  charge  for  the  use  of  the  court,  luch 
charge  to  be  received  and  accounted  for  and  paid  into  the 
Bank  of  England  to  the  account  intituled  **  Interest  arising 
from  the  Bankruptcy  Fund  Account,''  at  such  time  and  in 
such  manner  as  the  Lord  Chancellor  shall  from  time  to  time 
direct,  and  such  charge  to  be  subject  to  abolition  or  redue- 
tion  as  the  Lord  Chancellor  may  in  his  discretion  think  fit, 
having  regard  from  time  to  time  to  the  amount  of  the  interest 
and  dividends  arising  firom  the  bankruptcy  fund  account,  and 
the  charges  thereupon. 
Warrants  to  be       79.  And  be  it  enacted,  That  every  warrant  issued  by  any 
Mal,%nd  every    ^^°''  authorized  to  act  in  the  prosecution  of  fiats  in  bank- 
summons  to  be    ruptcy  ahall  be  under  the  hand  and  seal  of  one  of  the  con- 
the'hand^of  a*^  missioners  acting  in  the  prosecution  of  fiats  in  bankruptcy  ia 
commissioner  of  such  court ;  and  every  summons  issued  by  any  such  court 
the  court.  gjj^jj  ^^^  j^  writing  under  the  hand  of  one  of  such  commii- 

sioners. 
How  summons        80.  And  be  it  enacted.  That  if  in  any  case  it  shall  be  shown 
may  be  served    by  affidavit  to  the  satisfaction  of  the  court  authorized  to  act 

where  the  psrty  .      ,  •         /.  /•      •     .      « 

is  keeping  oat  of  *"  ^be  prosecution  of  any  fiat  m  bankruptcy,  by  which  a  tum- 
the  way.  mQ^g  shall  have  been  issued,  tliat  the  party  to  whom  such 

summons  is  directed  is  keeping  out  of  the  way,  and  cannot 
be  personally  served  with  such  summons,  and  that  due  pains 
have  been  taken  to  effect  such  personal  service,  it  shall  be 
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lawful  for  the  court  by  which  such  summons  shall  have  been 
iMned  to  order,  by  indorsement  upon  such  summons,  that 
the  delivery  of  a  copy  of  such  summons  to  the  wife,  or  ser- 
Tsnt,  or  some  adult  inmate  of  the  house  or  family  of  the 
party,  at  his  usual  or  last  known  place  of  abode  or  business, 
and  explaining  the  purport  thereof  to  such  wife,  servant,  or 
iomate,  shall  be  equivalent  to  personal  service ;  and  in  every 
such  case  the  service  of  such  summons  in  pursuance  of  such 
order  shall  be  and  be  deemed  and  taken  to  be  of  the  same 
force  and  efiect,  to  all  intents  and  purposes,  as  if  a  copy  of 
such  summons  had  been  delivered  to  the  party  in  person. 

81.  And  be  it  enacted,  That  any  bankrupt  or  other  person  PuDiahment  of 

who  shall,  upon  any  examination  upon  oath  or  affirmation  persons  giviDg 

*  •'  .   *  ,  false  evidence, 

hefere  the  court  authorized  to  act  in  the  prosecution  of  any  or  sweariog  or 

flat  in  bankruptcy,  or  in  any  affidavit,  or  deposition,  or  solemn  ■ffinuing  any 
affirmation,  authorized  or  directed  by  this  or  any  other  act  shall  be  false, 
relating  to  bankrupts,  wilfully  and  corruptly  give  false  evi- 
dence, or  wilfully  and  corruptly  swear  or  affirm  any  thing 
which  shall  be  false,  being  convicted  thereof,  shall  be  liable 
to  the  penalties  of  wilful  and  corrupt  perjury. 

82.  And  be  it  enacted.  That  all  sums  of  money  forfeited  Application  of 
under  this  act,  or  by  virtue  of  any  conviction  for  perjury  com-  'o™*"'*»» 
mitted  in  any  oath  hereby  directed  or  authorized,  may  be 

sued  for  by  the  assignees  of  the  estate  and  effects  of  any 
bankrupt  in  any  of  her  Majesty's  Superior  Courts  of  Record, 
and  the  money  so  recovered  (the  charges  of  suit  being  de- 
ducted) shall  be  divided  among  the  creditors. 

88.  And  be  it  enacted.  That  all  bills  of  charges,  fees,  and  Charges  of 
disbursements  of  any  auctioneer,  appraiser,  broker,  valuer,  or  tppiJS^^ ' 
accountant  employed  by  any  assignee  or  messenger  or  bank-  ▼afaers,  and 
rupt  under  any  fiat  in  bankruptcy,  for  business  done  under  be^^lued*^'  *^ 
such  employment,  shall  be  settled  by  the  court  authorized  to  the  court 
act  in  the  prosecution  of  such  fiat,  and  the  amount  of  the  bills 
so  settled,  and  no  more,  shall  be  paid  to  or  recoverable  by 
such  auctioneer,  appraiser,  broker,  valuer,  or  accountant. 

84.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  Lord  Power  to  Lord 
Chancellor,  by  any  order  or  orders  of  the  Lord  Chancellor,  ©i-dcr  retiring 
to  be  made  from  time  to  time  on  a  petition  presented  to  him  pension  to  ac* 
for  that  purpose,  to  order  (if  he  shall  think  fit)  an  annuity  or  bM^rap\cy 
dear  yearly  sum  of  money  to  be  paid  to  any  person  executing  registrars,  &c. 
the  office  of  accountant  in  bankruptcy,  or  of  registrar  or  de- 
puty registrar  under  the  said  recited  act  or  this  act,  not 

d2 
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exceeding  two  third  parts  of  the  yearly  salary  whidi  tsdi 
person  shall  under  this  act  be  entitled  to  at  the  time  of  pre* 
senting  such  petition,  to  be  paid  out  of  the  interest  and 
dividends  that  have  arisen  or  may  arise  from  the  secoritiet 
now  or  hereafter  to  be  placed  in  the  Bank  of  England  to  the 
account  intituled  *'The  Bankruptcy  Fund  AcGoont/'  (but 
subject  and  without  prejudice  as  aforesaid),  if  and  when  tack 
person  should  be  afflicted  with  some  permanent  infirmity  dis- 
abling him  from  the  due  execution  of  his  office,  and  sbsD  be 
desirous  of  resigning  the  same ;  and  the  annuity  or  yearij 
sum  mentioned  in  such  order  or  orders  shall  be  paid  by  the 
governor  and  company  of  the  Bank  of  England,  out  of  die 
interest  and  dividends  of  the  said  securities,  (but  subject  and 
without  prejudice  as  aforesaid),  by  equal  quarterly  payoMits, 
on  the  fifth  day  of  January,  the  fifth  day  of  April,  the  fifth 
day  of  July,  and  the  tenth  day  of  October  in  every  year,  to 
such  person,  from  the  period  when  he  shall  resign  his  said 
office,  for  the  term  of  his  life,  free  from  taxes,  except  the 
tax  on  income. 
Couris  actios  in      85.  And  be  it  enacted,  That  tlie  several  courts  authorised 

*f*fi'*r*^b'***k.  '^  *^*  *°  *^®  prosecution  of  fiats  in  bankruptcy  by  the  sud 
ruptcT  to  be        recited  act  or  by  this  Act  shall  be  auxiliary  to  each  odier  ibr 

moiiliarytoetch  proof  of  debts,  and  for  the  examination  of  witnesses  on  oath, 

other  lor  prooi 

of  debu  and        or  for  either  of  such  purposes ;  and  the  court  so  actii^  u 

examination  of    auxiliary  in  the  prosecution  of  any  fiat  in  bankruptcy  in  the 

examination  of  witnesses  shall  possess  the  same  powen  to 
compel  the  attendance  of  and  to  examine  witnesses,  sad  to 
enforce  both  obedience  to  such  examination  and  the  prodoc- 
tion  of  books,  deeds,  papers,  writings,  and  other  documenti,!! 
are  possessed  by  the  court  to  which  such  fiat  is  directed :  pro> 
vided  always,  that  all  such  examinations  of  witnesses  shall  be 
taken  down  in  writing,  and  shall  be  annexed  to  and  form  put 
of  the  proceedings  under  such  fiat,  and  that  no  such  proof  of 
debts  or  examination  of  witnesses  in  the  prosecution  of  say 
fiat  shall  be  taken  by  any  such  auxiliary  court,  withoat  the 
permission  in  writing  of  the  court  to  which  such  fiat  ii 
directed. 

Lord  Chancellor      86.  And  whereas  the  business  in  bankruptcy  is  liable  to 

may  authorize     fluctuation  :  and  whereas  some  one  or  more  of  the  comrois- 

any  comrois-  .  .    ,  «  .      , 

siooer  or  deputy  sioners  or  deputy  registrars  of  the  court  of  bankruptcy  ap- 

registrar  of  the     pointed  or  to  be  appointed  by  virtue  of  the  said  recited  act  or 
or  other  qualified  ^^  ^^^^  ^^^  may  occasionally  from  illness  or  other  reasooshle 
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cause  be  absent,  and  it  is  expedient  to  make  provision  for  penon,  to  act 
such  drcumstances ;  be  it  enacted,  That  it  shall  be  lawful  for  ,Qy  country 
the  Lord  Chancellor  (as  occasion  may  require,  and  for  such  commissioper  or 
time  as  the  Lord  Chancellor  shall  think  fit  to  allow),  to  J^xZTwnd^' 
authorize  any  one  or  more  of  the  commissioners  or  deputy  oranycountxy 
r^trars  respectively  of  the  Court  of  Bankruptcy,  appointed  dewSS'rwristrar 
or  to  be  appointed  by  virtue  of  the  said  recited    act,  or  of  one  district  to 
other  person  having  the  like  qualification  as  is  required  by  Jf '^r' ciunti^*"* 
the  said  recited  act  for  a  commissioner  or  deputy  registrar  of  coromisuoner  or 
the  said  court,  to  act  in  any  district  in  the  country,  for  or  in    f '^"*^otbei*dij- 
aid  of  any  one  or  more  of  the  commissioners  or  deputy  regis-  trict,  as  may  be 
trars  respectively  of  the  Court  of  Bankruptcy  to  be  appointed  '®*l**'^' 
by  virtue  of  this  Act,  and  so  vice  versd;  and  it  shall  also  be 
lawful  for  the  Lord  Chancellor  (as  occasion  may  require,  and 
for  such  time  as  the  Lord  Chancellor  shall  think  fit  to  allow), 
to  authorize  any  one  or  more  of  the  commissioners  or  deputy 
registrars  respectively  to  be  appointed  by  virtue  of  this  Act, 
and  authorized  to  act  under  the  provisions  of  this  Act  in  any 
one  district  in  the  country,  to  act  for  or  in  aid  of  any  one  or 
more  of  the  commissioners  or  deputy  registrars  respectively 
to  be  appointed  by  virtue  of  this  Act,  and  authorized  to  act 
in  any  other  district  in  the  country ;  and  that  any  commis- 
sioner or  deputy  registrar  respectively  of  the  said  court,  or 
other  person  so  acting  as  aforesaid,  shall  have  all  the  power, 
jurisdiction,  and  authority,  and  perform  all  the  duties  of  the 
commissioner  or  deputy  registrar  respectively  for  or  in  aid  of 
whom  such  commissioner  or  deputy  registrar  shall  so  act. 

87,  Provided  always,  and  be  it  enacted,  That  any  commis-  Travelling  ex- 
sioner  or  deputy  registrar  of  such  court,  or  other  person  so  J^m^lisionere 
acting  for  or  in  aid  of  any  commissioner  or  deputy  registrar  to  be  paid  out 
thereof,  shall  have  paid  to  him  (and  in  the  case  of  a  commjis'-  °    Lv  Fund*  ' 
sioner  or  deputy  registrar  so  acting,  in  addition  to  his  salary  Account/'  and 
as  such  commissioner  or  deputy  registrar),  by  the  governor  |^®  ^^Vtobe  ' 
and  company  of  the  Bank  of  England,  by  virtue  of  any  order  the  discretion  of 
or  orders  of  the  Lord  Chancellor  to  be  made  from  time  to  the  Lord  Chan- 
time  for  that  purpose,  out  of  the  interest  and  dividends  that 
have  arisen  or  may  arise  from  the  said  securities  now  or  here- 
after to  be  placed  in  the  Bank  of  England  to  the  said  account 
intituled  "  The  Bankruptcy  Fund  Account,''  (but  subject  and 
without*  prejudice  as  aforesaid),  such  sum  of  money,  in  the 
case  of  any  commissioner  or  deputy  registrar  so  acting,  for 
travelling  and  other  expenses,  and  in  the  case  of  any  other 
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person  so  acting,  for  servicesi  trnTelliog,  and  other  expeiisfs, 
as  the  Lord  Chancellor  shall  deem  fit. 
Secrataqr  of  gg.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  Loid 

DaDkropU  to 

receive  and  ac*    Cliancellor's  secretary  of  bankrupts  for  the  time  being  sad 

^•'^''ii^^^^*   his  clerks,  and  he  and  they  are  hereby  respectively  antho* 

rized  and  required,  to  receive  and  take  the  fee  or  sum  of  two 

shillings  and  sixpence  for  every  certified  copy  of  dedaradoa 

of  insolvency,  and  the  amount  to  be  so  received  shall  be  bj 

the  said  secretary  carried  to  the  account  of  the  first  scheduk 

of  fees  annexed  to  the  said  recited  act,  and  be  applied  to  tha 

purposes  of  the  said  schedule. 

Fm3  to  be  ulna      39^  ^nd  be  it  enacted,  That  it  shall  be  lawful  for  the  dnef 

aod  accouoted 

for  by  the  chief  registrar  of  the  Court  of  Bankruptcy  for  the  time  being,  md 

registrar.  }|2g  clerks,  and  he  and  they  are  hereby  respectively  authoriied 

and  required,  to  receive  and  take  the  several  foes  and  smn 

set  forth  in  the  schedule  of  fees  hereto  annexed,  in  respect  of 

the  business  therein  specified,  which  shall  be  transacted  ia 

London,  and  the  amount  to  be  so  received  shall  be  by  him 

accounted  for  and  applied  in  payment  of  such  salaries  sad 

sums  of  money  to  clerks,  ushers,  and  other  under  oflBoers  of 

the  Court  of  Bankruptcy  in  London  as  the  Lord  Chaaoeflor 

may  from  time  to  time  direct  and  appoint,  and  the  ytariy 

surplus  (if  any)  of  such  mcmies  shall  be  divided  between  die 

two  registrars  and  the  deputy  registrars  of  the  said  ooort 

acting  in  London  in  such  proportions  as  the  Lord  CbaneeHor 

shall  appoint. 


Feeitobeuken      90.  And  be  it  enacted.  That  there  shall  be  received  and 

for^D*t^'coun-  ^^^^  ^^  *^®  several  courts  authorised  to  act  in  the  prosecn- 
try  district  tion  of  fiats  in  bankruptcy  in  the  country  the  several  fees  and 
courts.  gyggg  JQ  ^Yie  said  schedule  of  fees  hereto  annexed,  in  respect 

of  the  business  therein  specified  which  shall  be  transacted  in 
the  country ;  and  that  all  such  fees  shall  be  accounted  for  sad 
paid  over  to  the  chief  registrar  of  the  Court  of  Bankniptcj 
acting  in  London,  and  shall  be  by  him  accounted  for  sod 
applied  in  payment  of  such  salaries  and  sums  of  money  to 
ushers  and  other  under  officers  of  such  courts  in  the  country 
as  the  Lord  Chancellor  may  from  time  to  time  direct  and  ap* 
point,  and  the  yearly  surplus  (if  any)  of  such  monies  shall  be 
divided  between  the  several  deputy  registrars  of  such  courts 
in  the  country  in  such  proportions  as  the  Lord  CbanceBor 
shall  appoint. 
Power  to  Lord        91.  Provided  always,  and  be  it  enacted.  That  the  toid 
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ChanctUor  sball  have  the  like  power  to  abolish  or  reduce  the  Chancellor  to 
fees  mentioiied  in  the  said  tchedule  of  fees  hereunto  annexed,  ^^  ^^* 
and  to  proTide  for  the  lalariet  and  sums  hereby  made  payable 
out  of  the  Mid  leee»  ai  he  now  has  to  abolish  or  reduce  the 
ftea  mentioned  in  the  second  schedule  of  fees  annexed  to  the 
said  recited  act  and  to  proTide  for  the  salaries  and  sums  by 
the  said  recited  act  made  payable  out  of  the  said  last-men- 
tioned fees ;  and  it  is  hereby  further  provided,  that  on  or  be- 
tore  the  first  day  of  March  one  thousand  eight  hundred  and 
forty-four,  if  parliament  be  then  sitting,  or  if  not,  within  four- 
teen days  from  the  oommenceroent  of  the  then  next  session  of 
parliament,  there  shall  be  laid  before  parliament  by  the  chief 
registrar  of  the  Court  of  Bankruptcy  for  the  time  being  a 
return,  made  up  to  the  thirty  •first  day  of  December  then  last, 
of  the  total  amount  of  fees  received  by  or  accounted  for  to 
him  under  the  provisions  of  this  act,  and  of  the  application  of 
audi  ftes^  and  a  like  return  shall  be  afterwards  made  annu- 
afly  at  the  same  period  for  the  then  preceding  year  up  to  the 
thirty-first  day  of  December  then  last. 

92.  And  be  it  enacted,  That  on  or  before  the  first  day  of  Retarns  to  be 
March  m  every  year  if  pariiament  be  then  sitting,  or  if  not  "™*^«  ^  P*']}*" 

,  . ,    ^  ,  *  ment  anDually 

withm  fourteen  days  from  the  commencement  of  the  then  next  by  accountant 


of  parliament,  there  shall  be  laid  before  parliament  by  ''^^^^^"1^^^. 
the  feUowing  officers  the  following  returns ;  that  is  to  say,  by  aasiginea. 
the  aeooontant  in  bankrtiptcy,  a  return  showing  the  total 
amoont  of  monies  paid  into  the  Bank  of  England  to  the  credit 
of  the  accountant  in  bankruptcy  and  of  every  bankrupt's  es- 
tate during  the  year  preceding  and  up  to  the  thirty-first  day 
of  December  in  that  year,  and  also  the  total  amount  of  monies 
paid  out  under  every  bankrupt's  estate  during  the  same  period 
by  orders  of  court  or  of  any  judge  or  commissioner  of  the 
Court  of  Bankruptcy,  and  also  the  balances  on  the  said  thirty- 
firat  day  of  December  in  the  Bank  of  England  standing  to  the 
credit  of  the  accountant  in  bankruptcy  and  of  every  bank- 
ropt's  estate)  and  by  every  official  assignee,  whether  ap- 
pointed under  the  provisions  of  the  said  recited  act  or  of  this 
Act,  a  return  showing  the  total  amount  of  his  receipts  and 
payments  as  such  official  assignee  during  the  year  preceding 
and  up  to  the  thirty-first  day  of  December  in  that  year  upon 
every  estate  nnder  his  charge  as  such  official  assignee,  and 
also  the  balanees  appearing  in  or  by  the  books  of  such  official 
assignee  to  be  then  in  the  Bank  of  England  standing  to  the 
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credit  of  the  accountant  in  bankruptcy  and  of  every  Ndi 
esiate,  and  also  the  balancei  of  every  auch  estate  tben  to  the 
hands  or  under  the  power  or  control  of  inch  official  ttuigxt, 
and  also  the  several  sums  allowed  to  auch  official  awignre  tor 
renmneration  and  far  petty  expenies  under  every  such  eitite, 
such  last-mentioDcd  return  to  be  certified  by  the  conrt  to 
which  such  official  assignee  shall  be  attached,  and  both  toch 
returns  to  be  subject  to  such  further  regulatioiu  as  to  the 
form  of  the  same,  or  otfaervrite,  aa  the  Lord  Cfaancellai  shall 
from  time  to  time  think  fit  to  make, 
r  93.  And  be  it  enacted.  That  the  words  and  expresaooi 
hereinafter  mentioned,  which  in  their  ordinary  aigniGcatioa 
have  a  more  confined  or  a  different  meaning,  shall  in  tfait  Act, 
except  where  the  nature  of  the  provision  or  the  context  of  the 
act  shall  exclude  auch  construction,  be  interpreted  as  follows: 
that  is  to  say,  the  words  "her  Majesty"  shall  roean  also. and 
include  the  heirs  and  successors  of  her  Majesty ;  and  the 
words  "  Lord  Chancellor"  shall  mean  also  and  ittdude  die 
Lord  Chancellor,  lord  keeper  and  lords  commiasianen  ibr 
the  custody  of  the  great  seal  of  the  united  kingdom  fer  the 
time  being;  and  the  words  "  flat  or  Gats,  or  fiat  in  bank- 
ruptcy or  fiats  in  bankruptcy,"  shall  mean  also  and  indude 
any  commission  of  bankrupt ;  and  the  word  '*  nwntb"  shall 
mean  a  calendar  month ;  and  the  word  "  oath"  aball  include 
affirmation,  where  by  law  such  affirmation  is  required  or 
allowed  to  be  taken  in  place  of  an  oath ;  and  the  word  "  Bank 
of  England"  shall  include  all  branches  thereof;  and  every 
word  importing  the  singular  number  only  shall  extend  and  be 
applied  to  several  persons  or  things  as  well  as  one  person  or 
thing,  and  bodies  corporate  as  well  as  individuals ;  and  evoy 
word  importing  the  plural  number  shall  extend  snd  be  ap- 
plied to  one  person  or  thing  as  well  as  several  persons  or 
things  ;  and  every  word  importing  the  masculine  gender  only 
shall  extend  and  be  applied  to  a  female  as  well  aa  a  male; 
and  that  this  Act  shall  extend  to  aliens,  denisens,  and  woton, 
both  to  make  them  subject  thereto  and  to  entitle  them  to  tU 
the  benefits  given  thereby  ;  and  that  this  Act  shall  not  extend 
either  to  Scotland  or  Ireland,  except  where  the  same  are 
expressly  mentioned ;  and  that  this  Act  shall  be  coostnied  is 
the  most  beneficial  manner  for  promoting  the  bettefit  of  oe- 
ditors  of  bankrupts  and  the  ends  hereby  intended. 
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94.  And  be  it  enacted,  That  this  Act  or  any  of  the  provi-  Act  may  be 
sions  thereof  may  be  amended,  altered,  or  repealed  by  any  JiJjggeasioo.^ 
act  or  acts  to  be  passed  in  this  present  session  of  parliament. 


SCHEDULES  referred  to  by  the  foregoing  Act. 


SCHBDDLS  (A). 

No.  1. 
Affidavit  for  summoning  a  Trader  Debtor, 

A.  B.  of  and  C.  D.  of  severally  make  oath  and  say, 
and,  first,  this  deponent  A.  B.  for  himself  saith,  that  E.  F,  is 
ju8t]y  and  truly  indebted  to  this  deponent  in  the  sum  of 
pounds,  for,  4*c.  [stating  the  nature  of  the  debt  with  certainty 
and  precision'] ;  and  this  deponent  further  saith,  that  the  said 
E.  F,j  as  this  deponent  verily  believe?,  is  a  trader  within  the 
meaning  of  the  statutes  relating  to  bankrupts,  or  some  or  one 
of  them,  and  resides  at  ;  and  that  an  account  in  writing 

of  the  particulars  of  the  demand  of  the  said  A,  B.,  amounting 
to  the  said  sum  of  pounds,  with  a  notice  thereunder 

written  in  the  form  prescribed  by  the  statute  in  that  case 
made  and  provided,  purporting  to  require  immediate  payment 
of  the  said  debt,  is  hereunto  annexed ;  and  this  deponent  C 
D.  for  himself  saith,  that  he  did,  on  the  day  of  in- 

stant [or  last],  personally  serve  the  said  E,  F.  with  a  true 
copy  of  the  said  account  and  notice. 

Sworn,  4*^. 

No.  2. 

Particulars  of  Demand^  and  Notice  requiring  Payment* 

To  E.  F.  of 
The  following  are  the  particulars  of  the  demand  of  the  un- 
dersigned A.  B,  of         against  you  the  said  E,  F.,  amounting 
to  the  sum  of        pounds.     [Here  copy  the  account,'] 

Take  notice,  that  1  the  said  A»  B,  hereby  require  imme- 
diate payment  of  the  said  sum  of        pounds.   Dated  this 
day  of        in  the  year  of  our  Lord 

(Signed)        A.  B, 
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No.  S. 

Summons  of  Trader  Debtor, 

These  are  to  will  and  require  you  to  whom  this  warrant  is 
directed  personally  to  be  and  appear  before  the  Court  of 
Bankruptcyi  to  be  holden  in  Basinghall  Street,  m  the  cttj  of 
London  [or  at  in  the  county  of  ],  on  the 

day  of  at  o'clock ;  and  you  are  hereby 

informed  that  the  purpose  for  which  you  are  thus  summoned 
to  appear  before  the  said  Court  is  to  ascertain,  in  manner  and 
form  prescribed  by  the  statute  in  that  case  made  and  pro- 
vided, whether  or  not  you  adroit  the  demand  of  A.  B,  of 
(who  claims  of  you  the  sum  of  pounds  for  a  debt), 
or  any  and  what  part  thereof,  or  whether  you  verily  believe 
that  you  have  a  good  defence  to  the  said  demand,  or  to  any 
and  what  part  thereof;  and  hereof  you  are  not  to  fail  at  yovr 
peril.    Given  under  my  hand  the  day  of  in  the 

year  of  our  Lord  (Signed)       J*  K. 

Commiasioner. 


SCHEDVLX  (B). 

No.  1. 
Admission  of  Debt  bg  Trader  Debtor. 

Court  of  Bankroptcy, 
BasiDghsu  Stfwty  I^ondon, 
[or  tt  Id  the  eonty  of  ] 

day  of 

Whereas  I,  the  undersigned  E,  F.  of  am  sttnmoiied 

to  appear  before  this  Honourable  Court  for  the  purpose  of 
stating,  in  manner  prescribed  by  the  statute  in  that  case  made 
and  provided,  whether  or  not  I  admit  the  demand  of  ^.  B. 
of  (who  claims  of  me  the  said  E.  F.  the  sum  of 

pounds  for  a  debt),  or  any  and  what  part  thereof^  or  whether 
I  verily  believe  that  I  have  a  good  defimce  to  the  said  An— d, 
or  to  any  and  what  part  thereof;  be  it  known,  that  I  the  said 
E^  F.  hereby  conftss  that  I  am  indebted  to  the  aaid  A»B.m 
the  said  sum  of  pounds  [or  in  part  of  the  aaid  man  of 

pounds,  that  is  to  say^  in  the  sum  of  pounds}. 

(Signed)       E.  F. 
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No.  2. 

Defositian  by  Trader  DthUif  of  belief  of  good  Answer  to 
Creditor's  Demand^  or  some  Part  theretif. 

Cowl  of  Bankf  qptcy, 
Bttlnghall  3U«et»  I^oodon, 
[or  at  ID  the  county  of  ] 

day  of       A.  D. 

E.  F.  of  being  sworn,  on  the  day  and  year  and  at  the 

place  aforesaid,  upon  his  oath  saith^  that  he  verily  believes 
he  has  a  good  defence  to  the  demand  {or  to  pounds, 

part  of  the  demand],  hereinafter  mentioned  of  A,  B,  of 
who  claims  of  the  said  E,  F*  the  sum  of  pounds,  for  a 

debt  alleged  to  be  due  and  owing  from  the  said  E,  F,  to  the 
said  A.  B,y  as  stated  in  the  affidavit  of  the  said  A,  B,,  filed 
in  this  Honourable  Court,  and  bearing  date  the        day  of 
Sworn  before  me, 

/.  K,f  Commissioner.  (Signed)      E.  F. 

ScBSBrLE  (C). 

Admission  of  Debt  by  Trader  Debtor  signed  out  qf  Court. 

I,  the  undersigned  E*  J*,  of  do  hereby  confess  that 

I  am  indebted  to  A,  B,  of         in  the  sum  of         pounds. 

(Signed)        £.  F. 
Dated  this  day  of  4.d. 

"Witness, 

G.  H.9  attorney  for  the  said  E.  F»t 
and  subscribing  witness  to  the  ex- 
ecution hereof  as  such  attorney* 


Schedule  (D). 

Declaration  of  Insolvency  by  Trader, 
I,  the  undersigned  £.  F.  of  do  hereby  declare  that 

I  am  unable  to  meet  my  engagements.    Dated  this  day 

of  in  the  year  of  our  Lord 

(Signed)        E.  F. 

VTitness, 

C7.  H,,  attorney  of  the 
Court  of 
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Schedule  (E). 

The  Schedule  of  Fees.                ^  . 

^                          £,  s,   a. 

On  filing  every  fiat     •• ••...  0  1    0 

For  every  summons  of  trader  debtor  under  this  act  0  1    0 

On  allofrance  of  every  bond,  with  sureties 0  5    0 

For  every  rule  or  order  nisi  under  this  act 0  5    0 

For  every  rule  or  order  absolute  under  this  act  • .  0  5    0 

For  every  search  warrant  •>• ••••0  5    0 

On  swearing  every  affidavit,  except  of  the  bank- 
rupt or  relating  to  his  certificate 0  I    6 

For  every  order  of  Court  made  in  any  matter  here- 
tofore within  the  jurisdiction  of  the  €k>urt  of 

Review    I  0    0 

For  every  certificate  of  bankrupt's  conformity    ..066 
On  entering  every  appeal  for  hearing  in  the  Court 

of  Review 0  2    0 

For  every  Order  pronounced  by  that  Court I  5    0 

For  every  previous  minute  of  Order    0  2    6 

For  entering  every  matter  for  hearing  in  a  Subdi- 
vision Court    • • 0  1     0 

For  every  Order  pronounced  there 0  5    0 

For  fees  on  the  trial  of  every  issue,  to  be  paid  by 

the  successful  party    ••••.• •..  S  0    0 

For  every  search  made  in  the  Court. 0  I     0 

For  filing  affidavits  and  other  documents •  •  •  0  1     0 

For  copies  of  affidavits,  orders,  and  other  proceed- 
ings, per  folio  of  ninety  words 0  0     1} 

For  every  subpoena  ad  testificandum  and  other 

writ  issued  out  of  the  Court • 0  2    0 
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Made  in  pursuance  of  the  provisions  of  the  5  S;  6  Vict, 

c.  122. 

Gazetted  Ath  November  1842. 


Whereas  by  a  statute,  made  at  the  Parliament  holden  in 
the  5th  and  6th  years  of  the  reign  of  her  present  Majesty, 
intituled  "  An  Act  for  the  Amendment  of  the  Law  of  Bank- 
ruptcy," it  was  enacted,  amongst  other  things,  that  it  should 
be  lawful  for  her  Majesty,  after  the  passing  of  that  act,  by  a 
commission  or  commissions  under  the  great  seal,  to  appoint 
as  many  persons  as  her  Majesty  should  think  fit,  not  ex- 
ceeding twelve  persons,  being  seijeants,  or  barristers-at-law 
of  not  less  than  seven  years'  standing  at  the  bar,  to  be  Com- 
missioners of  the  Court  of  Bankruptcy,  in  addition  to  the 
present  Commissioners  of  the  said  court,  to  act  in  the  pro- 
secution of  fiats  in  bankruptcy  in  the  country;  and  that  any 
one  or  more  of  such  additional  Commissioners  should  and 
might  form  a  District  Court  of  Bankruptcy  for  the  purpose 
of  the  said  act ;  and  that  every  such  court  should  be  autho- 
rised to  act  in  the  prosecution  of  fiats  in  bankruptcy  in  the 
country  at  such  place,  and  in  and  for  such  district,  as  her 
Majesty,  with  the  advice  of  her  Privy  Council,  should  be 
pleased  to  direct ;  and  that  it  should  be  lawful  for  her  Ma- 
jesty, with  the  advice  aforesaid,  to  describe,  and  from  time 
to  time  to  alter,  the  limit  and  extent  of  every  such  district  as 
to  her  Majesty  should  seem  fit :  and  whereas  her  Majesty 
has  appointed  twelve  additional  Commissioners  of  the  Court 
of  Bankruptcy  to  act  in  the  prosecution  of  fiats  in  bankruptcy 
in  the  country,  and  it  is  expedient  to  settle  the  districts  in 
and  for  which  such  Commissioners  shall  so  act,  and  to  de- 
scribe the  limit  and  extent  of  every  such  district ;  her  Ma- 
jesty is  therefore  pleased,  by  and  with  the  advice  |of  her 
Privy  Council,  to  order  and  direct,  and  it  is  hereby  ordered 
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and  directed,  that  for  die  parpose  of  the  said  recited  act, 
there  shall  be  leTen  districts  in  the  country,  and  that  such 
several  districts  shall  be  called  respectiyely  the  names 
following — that  is  to  say, 


The  Manchester 
The  Leeds  district. 


The  Bristol  district. 
The  Exeter  district,  and 


The  Liverpool  district,  j  The  Newcastle- upon «Tyne 

The  Birmingham  district.         |      district. 

And  it  is  hereby  further  ordered  and  directed  that  district 
courts  of  bankruptcy  shall  be  authorised  to  act  in  the  prose- 
cution of  fiats  in  bankruptcy  in  the  country  in  and  for  sudi 
several  districts  at  the  several  places  hereinafter  in  that  bdialf 
mentioned — that  is  to  say. 

In  and  for  the  Manchester  district,  at  Manchester. 
In  and  for  the  Leeds  district,  at  Leeds. 
In  and  for  the  Liverpool  district,  at  Liverpool. 
In  and  for  the  Birmingham  district,  at  Birmingham. 
In  and  for  the  Bristol  district,  at  Bristol. 
In  and  for  the  Exeter  district,  at  Exeter. 
In  and  for  the  Newcastle-upon-Tyne  district,  at  Newcastle- 
upon-Tyne. 

And  it  is  hereby  further  ordered  and  directed,  that  the 
limit  and  extent  of  such  several  districts,  for  the  purpose  of 
the  said  recited  act,  shall  be  as  hereinafter  described — that  is 
to  say, 

Manchester  District. 

The  Manchester  district  shall  comprehend  all  plaees  in- 
cluded within,  or  to  be  considered  as  forming  parts  o^  the 
northern  division  of  the  county  of  Chester,  as  the  same  k 
settled  and  described  by  a  statute  made  at  the  Parliament 
holden  in  the  second  and  third  years  of  the  reign  of  his  late 
Majesty  King  William  IV.,  intituled  "  An  Act  to  settle  and 
describe  the  Divisions  of  Counties,  and  the  Limits  of  Citiee  and 
Boroughs,  in  England  and  Wales,  in  so  fiur  as  respects  the 
Election  of  Members  to  serve  in  Parliament,"  and  all  places 
included  within,  or  to  be  considered  as  forming  parts  oC  the 
northern  division  of  the  county  of  Derby,  as  the  same  is 
settled  and  described  by  the  said  last-mentioned  act ;  and 
the  following  places,  in  the  county  of  Lancaster,  that  is  to 
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Manchesteri 

Oldham, 

Rochdale, 

Salford, 

Warrington^  and 

Wigan; 


Blackburn, 

Clitheroe, 

Lancasteri 

Preston, 

Ashton  under-Linet 

Bolton-le-Moors, 

Bury, 

and  also  all  other  places  locally  situated  in  the  said  county  of 
Lancaster,  and  which  are  on  the  eastern  side  of  any  of  the 
leyeral  railways  hereinafter  mentioned,  and  commonly  un- 
derstood by  the  following  names,  that  is  to  say, 

The  Grand  Junction  Railway, 

The  North  Union  Railway,  and 

The  Lancaster  and  Preston  Junction  Railway ; 

or  which  are  northward,  eastward,  or  westward  of  Lancaster 
aforesaid,  or  westward  or  northward  of  the  river  Lune. 

And  it  is  hereby  further  ordered  and  directed,  that  the 
several  places,  in  the  said  county  of  Lancaster  hereinbefore 
expressly  named,  shall  include  the  place  or  places  respec- 
tively, which  are  comprehended  within  the  boundaries  of 
every  such  place,  as  such  boundaries  are  settled  and  described 
by  the  said  last-mentioned  act. 

Leeds  District. 

The  Leeds  district  shall  comprehend  all  places  locally 
situated  in  the  county  of  York ;  and  all  the  places  included 
within,  or  to  be  considered  as  forming  part  of,  the  northern 
division  of  the  county  of  Nottingham,  as  the  same  is  settled 
and  described  by  the  said  last  mentioned  act ;  and  all  places 
locally  situate  in  the  parts  of  Lindsey,  in  the  county  of 
Lincoln. 

Liverpool  District. 

The  Liverpool  district  shall  comprehend  all  places  included 
within,  or  to  be  considered  as  forming  parts  of,  the  southern 
division  of  the  county  of  Chester,  as  the  same  is  settled  and 
described  by  the  said  last  mentioned  act ;  and  all  such  places 
locally  situated  in  the  county  of  Lancaster  as  will  not  be  in- 
cluded in  the  Manchester  district  hereinbefore  described ; 
and  all  places  locally  situated  in  any  of  the  several  counties 
in  Wales  hereinafter  next  mentioned,  that  is  to  say, 
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The   county   of    Merioneth, 

and 
The  county  of  Montgomery. 


The  county  of  Anglesea, 
The  county  of  Carnarvon, 
The  county  of  Denbigh, 
The  county  of  Flint, 

Birmingham  District. 
The  Birmingham  district  shall   comprehend  all  places 
locally  situated  in  any  of  the  seyeral  counties  hereinafter 
next  mentioned,  that  is  to  say, 

The  counly  of  Warwick,  The  county  of  Salop, 

The  county  of  Worcester,  <  The  county  of  Stafford,  and 
The  county  of  Hereford,  '  The  county  of  Leicester ; 
and  all  places  locally  situated  in  the  parts  of  Kesteven  and 
Holland,  in  the  county  of  Lincoln ;  and  all  places  included 
within,  or  to  be  considered  as  forming  parts  of,  the  southern 
division  of  the  county  of  Nottingham,  as  the  same  is  settled 
and  described  by  the  said  last- mentioned  act ;  and  the  town 
and  county  of  the  town  of  Nottingham ;  and  all  places  in- 
cluded within,  or  to  be  considered  as  forming  parts  of,  the 
southern  division  of  the  county  of  Derby,  as  the  same  is 
settled  and  described  by  the  same  act. 

Bristol  District* 
The  Bristol  district  shall  comprehend  all  places  locally 
situated  in  the  county  of  Gloucester ;  and  all  places  locally 
situated  in  the  county  of  Monmouth ;  and  all  places  included 
within,  or  to  be  considered  as  forming  parts  of,  the  northeni 
division  of  the  county  of  Wilts,  as  the  same  is  settled  and 
described  by  the  said  last-mentioned  act:  and  all  places 
included  within,  or  to  be  considered  as  forming  parts  of,  the 
eastern  division  of  the  county  of  Somerset,  as  the  same  is 
settled  and  described  by  the  same  act ;  and  the  county  of  the 
city  of  Bristol,  and  all  places  within  the  limits  of  the  city  of 
Bristol,  as  the  same  are  described  in  the  said  last-mentioned 
act,  and  all  places  locally  situated  in  any  of  the  several 
counties  in  Wales  hereinafter  next  mentioned,  that  is  to  say. 


The  county  of  Brecon, 
The  county  of  Cardigan, 
The  county  of  Carmarthen, 


The  county  of  Glamorgan, 
The  county  of  Pembroke,  and 
The  county  of  Radnor. 


Exeter  District. 
The  Exeter  district  shall  comprehend  all  places  locally 
situated  in  the  county  of  Devon ;  and  all  places   locally 
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situated  in  the  county  of  Cornwall ;  and  all  places  included 
within,  or  to  be  considered  as  forming  parts  of,  the  western 
division  of  the  county  of  Somerset,  as  the  same  is  settled  and 
described  by  the  said  last-mentioned  act ;  and  all  places 
locaUy  situated  in  the  county  of  Dorset,  excepting  the  several 
places  in  the  same  county  hereinafter  next  mentioned,  that 
is  tQ  say, — 


Sturminster,  and 
Shaftesbury ; 


Poole, 

Wiraborn  Minster, 

Blandford, 

and  excepting  also  all  other  places  locally  situated  in  the  said 
county  of  Dorset,  which  are  situated  within  the  distance  of 
100  miles  from  the  General  Post-office,  in  the  city  of  London ; 
and  the  several  places  hereinbefore  and  hereinafter  next  men- 
tioned, that  is  to  say,  Poole  and  Shaftesbury,  shall  include  the 
place  or  places,  respectively,  which  are  comprehended  within 
the  boundaries  of  each  such  place,  as  such  boundaries  are 
settled  and  described  by  the  said  last-mentioned  act. 

Nbwcastle-upon-Tyne  District. 
And  the  Newcastle-upon-Tyne  district  shall  comprehend 
all  places  locally  situated  in  any  of  the  several  counties  here- 
inafter mentioned,  that  is  to  say, 

The  county  of  Northumber- 
land, 
The  county  of  Durham, 
The  county  of  Cumberland,  & 


The  county  of  Westmore- 
land, 

And  also  the  town  of  Berwick- 
upon-Tweed. 


Provided  always,  and  it  is  hereby  further  ordered  and 
directed,  that  if  any  part  of  any  county  hereinbefore  men- 
tioned, which  is  detached  from  the  main  body  of  such  county, 
but  for  which  no  sufficient  provision  is  hereinbefore  made, 
shall  be  surrounded  by  two  or  more  counties  or  divisions,  or 
ridings,  or  parts,  then  every  such  detached  part  shall  be  con- 
sidered as  forming  part  of  the  county  or  division,  riding,  or 
parts,  with  which  such  detached  part  shall  have  the  longest 
common  boundary. 

And  the  Right  Hon.  the  Lord  High  Chancellor  of  Great 
Britain  is  to  give  the  necessary  directions  herein  accordingly. 

C.  C.  GREVILLE. 
VOL.  III.  e 
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Th€  London  District  mil  be 

Middlesex, 

Herts, 

KsNti 

Surrey, 

Sussex, 

Hampshire, 

Wilts — (Southern  Ditision) 

Dorset — All  within  100  miles  from 
London,  and  including  the 
Towns  of  Poole,  Wimbom 
Minster,  Blandford,  Stur^ 
minster  and  Shaftesbury, 


asfoHaws : — 

OxroRDsmftS, 
Berxs, 

BuCKlKORAlf, 

Bedford, 

northamptok, 

huktingdor, 

Rutland, 

Caiibudox, 

Norfolk, 

Suffolk, 

Essex. 


IN  MATTER  OF  BANKRUPTCY. 

ORDER  made  by  the  Right  Hon.  John  Singleton 
Lord  Lyndhurst,  Lord  High  Chancellor  of  Great 
Britain,  in  Pwrsuance  of  the  Statute  5th  and  6th 
Victoria,  Chap.  \Z2.— November  12,  IMlZ. 

I  do  hereby  order  and  direct  as  follows,  that  is  to  say:— 
I.  That  every  flat  in  bankruptcy  hereafter  granted  shsD 
be  forthwith  issued  and  transmitted  by  the  Lord  Chancellor^i 
secretary  of  bankrupts  to  the  court  to  which  such  fiat  shall 
be  directed  in  manner  hereinafter  in  that  behalf  mentioned ; 
that  is  to  say,  every  such  fiat  directed  to  the  Court  of  Bank- 
ruptcy shall  forthwith  be  sent,  by  a  messenger  to  be  appointed 
by  the  said  secretary  for  that  purpose,  to  the  office  of  the 
chief  registrar  of  such  court  at  the  said  court  in  Basingbafl 
Street,  and  there  delivered  by  such  messenger ;  and  every 
such  fiat  directed  to  any  district  court  of  bankruptcy  shsU 
forthwith  be  sent  (except  where  the  Lord  Chancellor  shall  by 
any  special  order  hereafter  otherwise  direct)  through  tbe 
General  Post-ofiice  to  the  deputy-registrar  or  deputy  rsgis* 
trars  of  such  district  court. 

IL  That  every  commission  of  bankrupt  and  every  fiat  in 
bankruptcy  heretofore  issued  and  directed  to  any  commis- 
sioners in  the  country,  and  opened,  or  purporting  by  the 
proceedings  to  have  been  opened,  at  any  place  situated  witfain 


ORDER,— l^th  NOVEMBER,  1842.  li 

luiy  w»  of  (he  several  diatricts  in  the  country  mentioned  in^ 
luid  fettled  and  described  by»  an  order  bearii^  date  the  2nd 
of  November^  184^9  and  made  by  her  Majesty,  by  and  with 
the  advice  of  her  privy  oouncil,  in  the  pursuance  of  an  act  of 
psrliamenl  passed  in  the  parliament  holden  in  the  fifth  and  i 

sixth  years  of  the  reign  of  her  present  Mi^esty,  intituled  ^  An 
Act  for  the  Amendment  of  the  Law  of  Bankruptcy^'*  or 
directed  to  any  commissioners  in  the  country  heretofore 
authorized  to  act  in  the  prosecution  of  fiats  in  bankruptcy 
at  or  for  any  such  place  and  within  twenty  miles  thereof,  but 
not  opened,  shall  be  and  the  same  is  hereby  transferred  and 
removed  into  the  District  Court  of  Bankruptcy  authorized  to 
act  in  the  prosecution  of  Gats  in  bankruptcy  in  the  country 
within  the  district  in  which  such  place  shall  be  situate ;  and 
every  commission  of  bankrupt  and  every  fiat  in  bankruptcy 
heretofore  issued  and  directed  to  any  commissioners  in  the 
country,  and  opened,  or  purporting  by  the  proceedings  to 
have  been  opened,  in  the  country  elsewhere  than  at  any  place 
situated  within  any  one  of  the  said  several  districts  so  settled 
and  described  as  aforesaid,  or  directed  to  any  commissioners 
in  the  country  heretofore  authorized  to  act  in  the  prosecution 
of  fiats  in  bankruptcy  elsewhere  than  at  or  for  any  such 
place,  but  not  opened^  shall  be  and  the  same  is  hereby  trans- 
ferred and  removed  into  the  Court  of  Bankruptcy  in  London ; 
and  all  further  proceedings  in  every  commission  and  fiat  so 
transfinred  and  removed  as  aforesaid  shall  be  thenceforth 
prosecuted  and  carried  on  in  manner  directed  by  the  said 
act  in  the  court  to  which  the  same  is  hereby  ordered  to  be 
transferred  and  removed. 

III.  That  forthwith,  after  the  registering  in  any  District  Court 
of  Bankruptcy  of  any  commission  or  fiat  in  bankruptcy  opened 
since  the  passing  of  the  act  of  the  1  &  2  Will.  4,  c.  56,,  and  at 
every  public  sitting  of  the  Court  thereafter  under  such  com- 
mission or  fiat,  and  forthwith  after  the  advertisement  of  the 
adjudication,  and  every  public  sitting  thereafter,  under  every 
fiat  hereafter  opened  in  any  District  Court  of  Bankruptcy^ 
minutes  of  such  commission  and  fiat  and  of  the  proceedings 
shall  be  transmitted  by  the  Court  acting  in  the  prosecution 
of  such  commission  or  fiat  to  the  Court  of  Bankruptcy  in 
London,  to  be  there  kept  and  filed  among  the  records  of  the 
said  Court,  in  manner  following ;  that  is  to  say,  a  minute  of 
the  commission  or  fiat  and  proceedings  shall  be  made  from 
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time  to  time  in  the  fonn  hereinafter  set  forth,  so  far  ai  the 
same  may  be  applicable,  by  the  deputy-registrar,  and  certified 
by  him  as  correct,  and  the  deputy-registrar  shall  cause  such 
minute  to  be  sent  by  the  post  to  the  chief-registrar  of  the 
Court  of  Bankruptcy  in  Basinghall  Street,  who  shall  file  die 
same  among  the  records  of  such  Court : — 

Form  of  Minute  of  Commisnon  or  Fiat  and  Proceettings. 

Bankrupt. — [State  the  name  and  description  of  the  bank- 
rupt, or  bankrupts,  as  in  the  commission  or  fiat.] 

Date  of  commission  or  fiat. 

Petitioning  creditor. — ^[Name,  &c.,  as  in  the  commission 
or  fiat.] 

Solicitor. — [Name,  Sec,  as  in  the  commission  or  fiat.] 

Date  of  Adjudication. —  day  of  ,184    . 

Date  at  which  Gazetted. —  day  of  ,  184    . 

Official  assignee. — [Name  and  date  of  appointment.] 

Creditors'  assignees. —[Names,  &c.,  as  in  choice  paper, 
and  date  of  choice.] 

Solicitor  (if  changed).  •— 

Amount  of  debts  proved  at  first  meeting  or  sitting. — 
Ditto,  claimed. — 

Last  examination.— [Date  of] 

Adjourned  to  [or  sine  die."} 

[or  passed.] 

(And,  in  addition  to  the  above,  under  fiats  where  last  ex- 
amination hereafter  passed,  the  amount  of  creditors'  debts, 
of  liabilities,  and  of  assets,  as  disclosed  in  the  balance-sheet.) 

Certificate. — [Date  and  particulars  (if  any  deemed  mate- 
rial) of  granting  the  same.] 
•  Audit.— Date  of       day  of        ,  184    • 

(From  Audit  or  Dividend  Paper.) 
Gross  receipts         . .         • .         • .     i£ 
Net  receipts  .  •         . .         ..     £ 

(And,  in  addition  to  the  above,  from  Accounts  hereafter 

audited :) 
Amount  of  solicitor's  bills  : — 

Istbill £ 

end  bill        £ 

&c.,  &c., £ 

Total.  .£ 
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Amount  of  messenger's  bills : — 

IstbiU         £ 

2nd  bill        £ 

CbCa,  tKC*,  ••  ••  ••  ••        Xf 


Court  fees : —  Total . .  £ 
To  secretary  of  bankrupts'  account  £ 
To  compensation  account  •  . ,  £ 
Rent  and  taxes  •  •  . .  ,,  £ 
Wages  in  full  • .  . .  .  •  ;£ 
Remuneration  charge  for  official  as- 
signee         •  •              .  •              .  •              •  m  £ 

Allowance  to  bankrupts      . .         .»     £ 

Postages  and  petty  expenses  . .     £ 

Dividend. — Date  of        day  of        ,184 

(From  Dividend  Paper.) 

Gross  sum  divided  . .         .  •         ..     £ 

Rate  of  dividend  in  the  pound. 

Balance  retained      • .         . .         •       £ 
(And,  in  addition  to  the  above,  where  dividend  hereafter 

declared :) 

Reason  for  retaining  balance. 
A  similar  return  at  every  subsequent  sitting  for  audit  or 
dividend. 

Like  returns  as  above  where  there  are  separate  estates  for 
each  bankrupt. 

IV.  That  every  sum  directed  to  be  paid  under  section  57 
of  the  5  8c  6  Vict.  c.  122,  or  under  section  47  of  the  1  &  2 
Will.  4.  c.  56f  shall  be  taken  by  the  deputy-registrar  of  the 
Court  authorized  to  act  in  the  prosecution  of  the  commission 
or  fiat  under  which  such  sum  shall  be  payable ;  and  an 
account  of  all  sums  so  taken  shall  be  kept  by  such  deputy- 
registrar,  and  such  sums  shall  be  certified  by  the  commis- 
sioner to  correspond  with  the  number  of  sittings,  and  be 
paid  by  the  deputy-registrar  monthly  into  the  Bank  of  Eng- 
land, or  in  the  country  into  one  of  the  branches  thereof,  or 
such  other  bank  as  shall  be  named  by  the  Bank  of  England 
for  that  purpose,  to  the  credit  of  the  accountant  in  bank- 
ruptcy, to  be  carried  to  the  account  intituled,  "The  Secretary 
of  Bankrupts'  Account,"  and  the  voucher  for  such  payment 
shall  be  produced  to  the  commissioner  within  one  week 
thereafter. 
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V.  That  the  sum  directed  by  the  5&  6  Viot. «.  lU.  i.  77. 
to  be  charged  fo  and  paid  out  of  the  estate  of  iltt  btakrupt 
under  every  fial  prosecuted  in  the  country,  for  «vei7  sitting 
under  such  fiat,  fihall  be  received  by  the  deputy  Registrar  of 
the  court  authorized  to  act  in  the  prosecution  of  such  fiat; 
and  a  separate  account  of  all  sums  so  received  shall  be  kept 
by  the  deputy  registrar ;  and  such  sums  shall  be  certified  hy 
the  commissioner  to  correspond  with  the  number  of  sittings, 
and  be  paid  by  the  deputy  registrar,  monthly,  into  one  of 
the  branches  of  the  Bank  of  England,  or  such  other  bank  as 
shall  be  named  by  the  Bank  of  England  for  that  purpose,  to 
the  account  intituled,  "  Interest  arising  from  the  Bankruptcy 
Fund  Account.'' 

VI.  That  printed  copies  of  this  order  shall  be  supplied  by 
the  Lord  ChanceUor's  Secretary  of  Bankrupts  to  the  several 
courts  authorized  to  act  in  the  prosecution  of  fiats  in  bank- 
ruptcy in  London  and  in  the  several  districts  in  the  coun- 
try, and  to  the  chief  registrar  of  the  Court  of  Bankruptcy  in 
Basinghall-street,  and  one  copy  shall  be  posted  up  in  some 
conspicuous  place  in  every  such  court,  and  in  the  office  of 
the  chief  registrar. 

LYNDHURST,  C. 


GENERAL  RULES  and  ORDERS  made  utider 
the  5  is  6  Vict.  c.  122.  «.  70. /or  Regulating  the  Farms 
of  Proceedings  (where  not  provided  for  by  the  emi 
Act  J,  and  the  Practice  to  be  observed  in  every  Qmrt 
authorized  to  act  in  the  Prosecution  of  Fiais  it 
Bankruptcy. — \2th  November  184^. 

It  is  ordered  as  follows,  that  is  to  say: — 

I.  After  the  expiration  of  one  calendar  month  from  the 
date  of  these  rules  and  orders,  no  attorney  or  solicitor  shall 
be  allowed  to  practise  in  any  District  Court  of  Bankruptcy, 
until  he  shall  have  been  admitted  and  enrolled  as  an  attorney 
or  solicitor  of  the  Court  of  Bankruptcy  in  manner  prescribed 
by  the  general  rules  and  orders  made  for  regulating  the 
practice  of  the  said  Court,  and  bearing  date  the  1 2th  of  Januazy 
183^. 

II.  Every  commission  or  fiat  in  bankruptcy  transferred  to 
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1^  Court  of  Baokruptej  in  London  under  the  provisions  of 
tbe  act  of  pariiaisent,  holden  in  tbe  5  &  6  Vict.  c.  1^2,  s.  62^ 
shall,  before  or  forthwith  after  any  proceeding  thereupon  ia 
•ach  Court,  be  registered  in  the  office  of  the  chief  r^istrar 
m  Basinghall  Street  in  a  bo<^  to  be  kept  for  that  purpose, 
and  aUotCed  by  ballot  to  one  of  the  commissioners  of  such 
Court,  in  ihe  same  manner  as  fiats  directed  to  such  Court  are 
BOW  allotted,  or  in  sudi  other  manner  as  the  commissioners 
shall  from  time  to  time  direct. 

ill.  Every  fiat  issued  after  the  commencement  of  the 
aforesaid  act,  and  directed  to  the  Court  of  Bankruptcy  in 
£4)ndon,  shaH,  forthwith  af^er  the  delivery  of  the  same  at 
such  Comrt,  be  filed  of  record  in  the  office  of  the  chief  regis- 
trar in  Basinghall  Street,  and  a  minute  of  the  date  of  so  filing 
^  same  shall  be  made  at  the  time  in  writing  at  the  foot  of 
such  fiat;  and  such  fiat  shall  not  be  opened  upon  the  ap- 
plication of  any  other  creditor  than  the  petitioning  creditor 
until  afVer  the  expiration  of  three  days  from  such  date. 

IV.  Every  commission  or  fiat  in  bankruptcy  transferred 
to  any  Distriot  Court  of  Bankruptcy  under  the  provisions  of 
the  act  5& 6  Vict.  c.  Iftt.  s.  St.,  shall,  before  or  forthwith 
after  any  proceeding  thereupon  in  such  Court,  be  registered 
by  a  deputy  registrar  attending  such  Court  in  a  book  to  be 
kept  for  that  purpose,  and  in  districts  where  there  are  two 
commissioners  shall  be  allotted  by  ballot,  in  the  presence  of 
the  solicitor  acting  under  such  commission  or  fiat,  or  in  ro- 
tatibn  in  such  manner  as  the  commissioners  shall  from  time 
to  time  direct,  to  one  of  such  commissioners,  and  shall  be 
further  prosecuted  before  such  commissioner,  or  before  the 
district  commissioner,  where  there  is  only  one  commissioner : 
provided  always,  that  either  of  the  commissioners  authorised 
to  act  in  the  prosecution  of  fiats  in  bankruptcy  in  any  dis- 
trict in  the  country  may,  in  the  absence  of  the  other  com- 
missioner, sit  or  act  for  him. 

V.  Every  fiat  issued  af^er  the  commencement  of  the  afore- 
said act,  and  directed  to  any  District  Court  of  Bankruptcy, 
shall  forthwith  after  the  delivery  of  the  same  at  such  Court 
'be  registered  by  a  deputy  registrar  attending  such  Court  in  a 
book  to  be  kept  for  that  purpose,  and  a  minute  of  the  date 
of  registering  the  same  shall  be  made  at  the  time  in  writing 
at  the  foot  of  such  fiat;  and  such  fiat  ilhall  not  be  opened 
upon  the  application  of  any  other  creditor  than  the  petition- 
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ing  creditor  until  after  the  expiration  of  three  days  from 
such  date ;  and  such  fiat  shall  be  allotted  by  ballot,  or  in  ro- 
tation, and  prosecuted  as  directed  with  respect  to  a  commis- 
sion or  fiat  transferred  to  such  Court,  subject  to  the  like 
proviso  in  case  of  the  absence  of  a  commissioner. 

VI.  The  present  practice  in  the  Court  of  Bankruptcy, 
where  not  inconsistent  with  or  otherwise  directed  by  the 
aforesaid  act  or  these  rules  and  orders,  shall^  until  further 
order,  be  followed  in  such  Court,  and  in  every  District  Court 
of  Bankruptcy :  and  every  proceeding  in  any  District  Court 
of  Bankruptcy,  where  not  by  the  aforesaid  act  or  herein 
specially  provided  for,  shall,  until  further  order,  be  in  the 
same  form,  nwtatU  muiandii^  and  the  paper  thereof  of  the 
same  siace  as  is  now  used  in  the  Court  of  Bankruptcy  in 
London,  and  shall  be  kept  in  such  District  Court,  unless  and 
until  directed  by  the  Lord  Chancellor  to  be  transmitted  to 
the  Court  of  Bankruptcy  in  London, 

VII.  Every  attorney  or  solicitor  of  the  Court  of  Bank- 
ruptcy having  in  his  custody  or  power  the  proceedings  under 
any  fiat  in  bankruptcy,  opened,  or  purporting  by  the  pro- 
ceedings to  have  been  opened,  at  any  time  after  the  passing 
of  the  act  1  &  2  Will.  4.  c.  56.  shall  forthwith  bring  such  fiat 
and  proceedings  into  the  Court  of  Bankruptcy  or  District 
Court  of  Bankruptcy  into  which  such  fiat  shall  have  been 
transferred  and  removed  (as  the  case  may  be),  to  be  regis- 
tered in  such  Court,  and  further  prosecuted  therein,  u 
hereinbefore  in  that  behalf  directed. 

VIII.  The  deputy  registrar  attending  the  commissioner 
shall  take  minutes  and  have  the  charge  of  all  proceedings 
before  him,  and  otherwise  assist  in  the  business  of  the  Court, 
subject  in  all  cases  to  the  control  of  the  commissioner. 

IX.  Every  application  by  a  petitioning  creditor  to  extend 
the  time  for  opening  any  fiat  shall  be  supported  by  aflMavit 
to  be  filed  in  Court. 

X.  In  every  case  where  the  time  for  opening  any  fiat  shall 
be  extended  under  5  U^  Vict.  c.  \t%.  s.  4.  the  commissioner 
shall  forthwith  cause  notice  to  be  sent  by  the  post  to  the 
Lord  ChanceUor*s  secretary  of  bankrupts  of  the  extended 
time  allowed  by  the  Court. 

XI.  In  every  advertisement  of  an  adjudication  of  bank- 
ruptcy in  the  London  Gazette,  the  date  of  the  fiat  under 
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which   such  adjudication    shall   have  been  made   shall    be 
stated. 

XII.  The  personal  attendance  of  the  petitioning  creditor, 
and  of  the  witness  or  witnesses  to  prove  the  trading  and  act 
of  bankruptcy  upon  the  opening  of  the  fiat,  shall  in  no  case 
be  dispensed  with,  except  upon  special  cause  proved  to  the 
satisfaction  of  the  commissioner. 

XIII.  If  any  person  adjudged  bankrupt  intend  to  dispute 
such  adjudication,  such  person  shall  cause  notice  of  his  in- 
tention so  to  do  to  be  served  upon  the  petitioning  creditor 
or  his  solicitor,  and  the  deputy  registrar  of  the  Court,  two 
days  at  the  least  before  the  day  of  showing  cause  against 
such  adjudication. 

XIV.  The  bankrupt's  balance-sheet  must  be  filed  in  du- 
plicate with  the  deputy  registrar  of  the  Court  ten  days  at 
least  before  the  day  appointed  for  the  last  examination  of 
the  bankrupt,  or  the  adjournment  day  thereof  for  that  pur- 
pose (one  copy  for  the  ofiBcial  assignee,  and  the  other  for  the 
proceedings);  and  the  last  examination  of  the  bankrupt  shall 
in  no  case  be  passed  by  the  Court  unless  his  balance-sheet 
shall  have  been  duly  filed  as  aforesaid ;  ofHce  copies  of  the 
balance-sheet,  or  of  such  part  thereof  as  sliall  be  required, 
shall  be  provided  by  the  proper  officer. 

XV.  Every  bill  of  fees  and  disbursements  and  charges 
of  any  solicitor  or  attorney,  or  messenger,  under  any  com- 
mission or  fiat  in  bankruptcy,  incurred  prior  to  any  sitting 
for  an  audit  under  such  commission  or  fiat,  shall  be  delivered 
to  the  deputy  registrar  for  taxation  five  days  at  least  before 
the  day  appointed  for  such  sitting;  and,  in  default  thereof,  if 
such  sitting  shall  be  adjourned  by  reason  of  such  default, 
such  solicitor  or  attorney,  or  messenger,  shall  pay  the  costs 
occasioned  by  the  adjournment,  and  the  amount  thereof  shall 
be  deducted  from  the  amount  of  such  bill;  and  no  money 
shall  be  paid  to  any  solicitor  or  attorney,  or  messenger,  on 
account  of  any  fees  or  disbursements  or  charges  of  any  bill, 
until  such  bill  shall  have  been  taxed. 

XVI.  The  audit  account  of  the  official  assignee,  or  of  any 
creditors'  assignee  or  assignees,  shall  be  made  out  in  the  ordi- 
nary form  of  a  debtor  and  creditor  account,  each  item  thereof 
being  entered  according  to  its  date,  and  a  name,  date,  and 
proper  explanation  given  to  such  item ;  and  a  duplicate  of 
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such  aeconiit  shall  be  sent  by  the  oflleial  assignee  lo  the  mK* 
citor  two  days  at  least  prior  to  the  day  appointed  fcf  the 
auditing  of  sudi  acconnt,  snbjeet  to  the  power  of  the  com- 
miBsiener  to  require  an  accomrt,  digested  under  proper  hesdi, 
to  be  annexed  to  the  audit  aceount,  if  he  shall  think  proper. 
XVn.  At  every  audit  the  debtor  and  property  heok  ex- 
hibited to  the  Court  by  the  oflleial  assignee  shall  be  canMj 
ezanined  and  compared  with  the  debts  and  property  ooUected 
as  stated  in  the  audit  paper,  and  the  cause  of  any  umnieB 
remaming  uncollected  shaJl  be  ascertained^  and  a  auMHe 
thereof  made,  and  filed  with  the  proceedings ;  and  aU  persons 
appearing  to  be  indebted  to  the  bankrupt's  estate  sbaU  be 
forthwith  summoned  and  examined  in  that  behalf  upon  esds 
and  the  examination  so  taken  shall  be  filed  with  the  pro- 
ceedings ;  and  such  directions  shall  be  given  by  tlie  covit  as 
to  any  further  proceedings  thereupon  as  to  the  court  riidl 
seem  fit. 

XVIII.  No  audit  and  dividend  shall  be  appomted  for  the 
same  day,  except  for  some  special  cause,  to  be  stated  to  the 
Court  in  writing  at  the  time  of  such  appointment,  and  aHowedi 

XIX.  Under  every  fiat  issued  within  six  months  before  die 
commencement  of  the  aforesaid  act,  or  hereafter  to  be  issued, 
a  final  dividend  shall  be  advertised  within  two  years  afterihe 
date  of  such  fiat ;  and  under  every  commission  or  fiat  issued 
12  months  or  more  prior  to  the  commencement  a£  the  afore- 
said act  a  final  dividend  shall  be  advertised  within  18  mendis 
after  the  commencement  of  the  aforesaid  act^  unless,  indtfaer 
of  the  cases  aforesaid,  there  be  some  cause  to  the  contrary  to 
the  satisfaction  of  the  commissioner,  to  be  stated  in  writing 
and  filed  with  the  proceedings. 

XX.  The  particulars  of  demand  and  notice  under  the  afore- 
said act,  and  specified  in  schedule  A.  (No.  2),  shall,  in  esses 
where  the  debt  demanded  is  claimed  to  be  due  to  a  partner^ 
ship  firm,  be  signed  by  or  in  the  name  of  one  of  the  partnen, 
on  behalf  of  himself  and  partner  or  partners,  adding  after 
such  signature  the  style  or  firm  of  partnership  and  pboe  of 
business  as  follows : — (that  is  to  say),  **  John  Thompson,  for 
self  and  partners,  trading  under  the  style  or  firm  of 

at  in  the  county  of  ;"  and  in  esses 

where  the  debt  demanded  is  claimed  to  be  due  to  any  one 
person,  or  to  two  or  more  persons  not  being  paitnen  in 
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trade,  %itcb  ploticulars  of  demtftid  tmd  notice  shall  be  signed 
by  or  in  the  name  of  every  such  person  by  bis  Christian  and 
surname^  and  his  or  their  residence  or  place  of  business,  as 
follows ;  that  is  to  Say,  **  Edward  Jones,  residing  at 
in  the  county  of  ,**  m  **  carrying  on  business  at 

in  the  county  of  ." 

XXI.  Such  ^rticulars  and  notice  shsdl  be  directed  to  the 
party  or  parties  intended  to  be  summoned  by  the  Christian 
and  surname  of  each  of  them  (or,  when  the  Christian  name 
is  not  known,  then  by  the  initial  letter  or  letters,  or  some 
contraction  of  the  Christian  name,  and  by  the  surname),  and 
also  by  the  place  of  residence,  in  the  same  form  as  men- 
tioned in  the  last  role,  and  shall  also  contain  in  the  body 
thereof  a  statement  of  the  name  or  names  of  all  the  persons 
from  whom  the  debt  is  claimed  to  be  due,  whether  the  whole 
of  them  shall  be  summoned  or  not,  or  (in  case  of  partners) 
the  style  or  firm  of  partnership,  and  place  of  business,  in  the 
same  form  as  mentioned  in  the  same  rule. 

XXIT.  The  account  in  such  particulars  of  demand  shall  be 
expressed  with  reasonable  and  convenient  certainty,  as  to 
dates  and  all  other  matters;  and  where  credit  is  given  in 
Such  account  to  the  debtor,  the  notice  shall  require  payment 
of  the  difference,  or  balance  only,  which  appears  to  be  due 
on  such  account. 

XXin.  If  the  affidavit  for  summoning  a  debtor  under  the 
said  act  shall  not  be  filed  within  one  calendar  month  after  ser- 
vice of  the  particulars  of  demand  and  notice,  the  plaintiff  (or 
creditor)  shall  not  afterwards  be  at  liberty  to  proceed,  without 
serving  new  particulars  of  demand  and  notice. 

XXIV.  Every  affidavit  under  the  said  act  shall  be  intituled 
of  "  The  Court  of  Bankruptcy  in  London/*  or  "  The  Court  of 
Bankruptcy  for  the  District"  (as  the  case 
may  be). 

XXV.  Every  affidavit  for  summoning  a  debtor  under  the 
said  act  shall  state  the  nature  of  the  debt  with  the  same  de- 
gree of  certainty  and  precision,  as  is  now  required  in  an  affi- 
davit to  hold  to  bail  by  order  of  a  judge  in  the  superior  courts 
of  Westminster. 

XXVI.  Every  summons  of  a  debtor  under  the  said  act  shall 
describe  the  parties  in  the  same  manner  as  they  were  de- 
scribed in  the  particulars  of  demand  and  notice. 
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XXVII.  Every  such  summons  shall  be  endorsed  with  a 
notice  as  follows : — 

**  Notice  to  the  party  summoned. 

'<  This  summons  is  served  upon  you  pursuant  to  the  pro- 
visions of  the  5th  and  6th  Victoria,  c.  Iit2,j  intituled  '  An  Act 
for  the  Amendment  of  the  Law  of  Bankruptcy/  and  u 
founded  on  an  affidavit  of  debt  which  was  filed  in  the  Court  of 
Bankruptcy  in  London  (or  the  Court  of  Bankruptcy  for  the 
District)  at  on  the  day  of  184    • 

"  If  you  shall  fail  to  appear  in  person  to  this  summoos  at 
the  time  and  place  within  specified  (having  no  lawful  impe- 
diment made  known  to  and  proved  to  the  satisfaction  of  the 
said  Court  at  the  same  time,  and  allowed),  and  if  you  also 
fail  within  fourteen  days  af^er  service  of  this  summons,  or 
within  such  enlarged  time  as  the  said  Court  may  grant,  to 
pay,  secure,  or  compound  for  the  demand  within  mentioned 
to  the  satisfaction  of  the  summoning  creditor,  or  enter  into 
a  bond  with  two  sureties,  to  be  approved  of  by  the  said  Court, 
to  pay  such  sum  as  shall  be  recovered  in  any  action  which 
shall  have  been  brought  or  shall  thereafter  be  brought  for 
recovery  of  the  same,  together  with  such  costs  as  shall  be 
given  in  such  action,  you  will  be  deemed  to  have  committed 
an  act  of  bankruptcy  on  the  15  th  day  after  the  service  of  the 
summons,  provided  a  fiat  in  bankruptcy  shall  issue  against 
you  within  two  calendar  months  from  the  filing  of  the  above- 
mentioned  affidavit. 

*'  If  you  shall  appear,  and  on  appearance  shall  refuse  to 
sign  an  admission  of  the  said  demand  in  the  form  required 
by  the  said  act,  and  shall  not  make  a  deposition  on  your  oatb» 
in  the  form  required  by  the  said  act,  that  you  believe  you 
have  a  good  defence  to  such  demand,  and  shall  also  fail 
within  14  days  after  service  of  this  summons,  or  within  such 
enlarged  time  as  aforesaid,  to  pay,  secure,  or  compound  as 
abovementioned,  or  to  enter  into  such  bond  as  abovemen- 
tioned,  the  same  consequence  will  follow  as  in  the  case  first 
supposed,  subject  to  the  same  proviso  as  regards  the  issuing 
a  fiat  in  bankruptcy. 

"  If  you  shall  appear,  and  on  appearance  shall  sign  an  ad- 
mission of  the  said  demand,  and  shall  not  within  14  days 
next  after  the  filing  of  such  admission  pay,  or  tender  and 
offer  to  pay,  to  the  said  creditor  the  amount  of  such  demand, 
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or  secure  or  compound  for  the  same  to  the  satisfacticn  of  such 
creditor,  you  will  be  deemed  to  have  committed  an  act  of 
bankruptcy  on  the  1 5th  day  after  the  filing  of  such  admission, 
subject  to  the  same  proviso  as  before-mentioned  with  regard 
to  the  issuing  a  fiat  in  bankruptcy. 

"  If  you  shall  appear,  and  on  appearance  shall  sign  an  ad- 
mission for  part  of  the  said  demand,  and  shall  not  make  a 
deposition  on  your  oath  in  form  required  by  the  said  act, 
that  you  believe  you  have  a  good  defence  to  the  residue,  then 
ifi  as  to  the  sum  so  admitted,  you  shall  not,  within  14  days 
next  after  the  filing  of  such  admission,  pay,  or  tender  and 
offer  to  pay,  to  the  said  creditor  the  sum  so  admitted,  or 
secure  or  compound  for  the  same  to  the  satisfaction  of  such 
creditor,  and  as  to  the  residue  of  such  demand  shall  not 
within  14  days  from  the  service  of  the  summons,  or  such 
enlarged  time  as  may  be  granted  by  the  said  Court  in  that 
behalf,  pay,  secure,  or  compound  for  the  same  to  the  satisfac- 
tion of  such  creditor,  or  enter  into  a  bond,  with  two  sureties, 
to  be  approved  of  by  the  Court,  to  pay  such  sum  as  shall  be 
recovered  in  any  action  which  shall  have  been  brought  or 
shall  thereafter  be  brought  for  recovery  of  the  same,  together 
with  such  costs  as  shall  be  given  in  such  action,  you  will  be 
deemed  to  have  committed  an  act  of  bankruptcy  on  the  fif- 
teenth day  after  the  service  of  this  summons ;  subject  to  the 
same  proviso  as  before  mentioned  with  regard  to  the  issuing 
the  fiat  in  bankruptcy. 

*'  If  you  shall  appear,  and  on  appearance  shall,  as  to  the 
whole  of  the  said  demand,  or  part  of  it,  make  a  deposition  on 
your  oath,  in  the  form  required  by  the  said  act,  that  you 
believe  you  have  a  good  defence  to  the  same,  you  will  be 
entitled  to  a  discharge  from  the  summons. 

"  You  are  moreover  to  observe  that  an  admission  made  by 
you  after  the  service  of  this  summons,  though  signed  out  of 
Court,  may  afterwards  be  filed  in  Court,  and  will  be  as  elFec- 
tual  as  if  you  had  appeared  and  signed  it  in  Court,  provided 
there  be  present  at  the  time  of  the  signature  an  attorney  of 
one  of  her  Majesty's  superior  courts  of  law  on  your  behalf, 
expressly  named  by  you,  and  attending  at  your  request,  to 
inform  you  of  the  efiect  of  such  admission. before  it  is  signed 
by  you ;  and  provided  also  that  such  attorney  do  subscribe 
his  name  to  the  admission  as  a  witness,  and  in  such  attesta- 
tion declare  himself  to  be  attending  for  you,  and  state  therein 
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thtt  he  fiibteribet  as  fuch  attone j ;  and  prorided  aho,  diM 
the  admissioii  be  in  the  fbllowing  form  :— 

<•  •  I  the  ondertigned  B.  F.,  of         in  the  county  of 
do  hereby  confess  that  I  am  indebted  to  A.  B.,  of  ,  k 

the  sum  of 

"  *  Signed,         E.  F. 

•<•  Dated  this  day  of  184    • 

**  <  Witness  G.  H.,  attorney  for  the  said  B.  P.,  and  nb- 

scribing  witness  to  the  ezeeotion  hereof  as  snch  altoroey.* " 

XXVIII.  Every  summons  of  a  debtor  under  the  said  act 
shall  be  endorsed  with  the  name  and  place  of  residence  (se- 
cording  to  the  form  of  specifying  name  and  place  dtreeted  by 
rule  ftO)  of  the  attorney  actually  suing  out  the  sane  :  sad  is 
case  such  attorney  shall  not  be  an  attorney  of  the  Coart  sf 
Bankruptcy,  then  also  with  the  name  and  place  of  residnee 
(according  to  the  same  form)  of  the  attorney  of  snch  Court  in 
whose  name  the  summons  shall  be  sued  out ;  but  in  esse  ne 
attorney  shall  be  employed  for  the  purpose,  then  with  a 
memorandum  expressing  that  the  same  has  been  sued  o«t  by 
the  summoning  creditor  **  in  person.'* 

XXIX.  Every  such  summons  shall  be  served  four  days  at 
least  befbre  Uie  time  for  appearance  therein  mentioned. 

XXX.  Every  snch  summons  shall  be  served  between  tbe 
hours  of  nme  o'clock  in  the  forenoon  and  nine  o*cloek  hi  the 
evening. 

XXXI.  If  the  plaiotifT  (creditor)  shall  make  default  in  ap- 
pearance at  the  time  appointed  in  that  behalf,  the  defeadaac 
(debtor)  shall  be  entitled  to  his  discharge  flrora  the  summoni; 
and  a  memorandum  of  such  discharge  shall  be  endorsed  oa 
the  summons. 

XXXII.  If  the  defendant  shall  appear  at  the  time  appointed 
in  that  behalf,  and  shall  refuse  to  admit  such  demand,  bot 
shall,  as  to  the  whole  of  the  said  demand,  or  part  of  it,  make 
a  deposition  on  oath,  in  the  form  required  by  the  said  act, 
that  he  believes  he  has  a  good  defence  to  the  same,  tbe 
defendant  shall  be  entitled  to  his  discharge  horn  the  sobh 
mens,  and  a  memorandum  of  such  discharge  shall  be  en- 
dorsed on  the  summons. 

XXXIII.  Any -want  of  compliance  on  the  part  of  tbe 
plaintiff  with  these  rules  and  orders  in  the  particulars  of 
demand  and  notice,  and  in  the  affidavit  for  summoning  the 
defendant,  and  in  the  summons  and  service  thereof^  or  ia 
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any  or  either  of  such  matters,  may  be  waived  by  the  defend* 
anti  or  if  made  known  to  and  proved  to  tbe  satisfiu;tion  of 
the  Court,  at  the  time  required  by  the  summons  lor  tbe 
appearance  of  tbe  defendant,  shall  be  deemed  and  taken  to 
be  a  good  objection  to  requiring  the  defendant  to  state 
whether  or  not  be  admits  tbe  demand  sworn  to  by  the  plain- 
tiff, or  any  part  thereof;  and  in  such  case,  if  such  want  of 
compliance  be  not  waived,  the  defendant  shall  be  entitled  to 
bis  discharge  from  the  summons,  and  a  memorandum  of  such 
discharge  shall  be  endorsed  on  the  summons. 

XXXIV.  Every  application  to  enlarge  the  time  for  call- 
ing on  tbe  defendant  to  state  whether  or  not  he  admits  the 
demand  or  any  part  thereof,  or  for  entering  into  a  bond, 
with  sureties,  shall  be  supported  by  affidavit. 

XXXV.  Before  any  defendant  shall  be  allowed  to  enter 
into  a  bond,  with  sureties,  according  to  the  provisions  of  the 
said  act,  be  shall  give  to  the  plaintiff,  or  his  attorney,  a  notice 
in  writing,  signed  by  the  defendant,  or  his  attorney,  of  the 
defendant's  intention  so  to  proceed. 

XXXVI.  Such  notice  of  sureties  shall  be  accompanied 
with  a  true  copy  of  the  afiBdavit  of  sufficiency,  which  affi- 
davit shall  be  in  the  following  form,  viz  : — 

*'  In  the  Court  of  Bankruptcy,  London, 
{or  "  in  the  Court  of  Bankruptcy  for  the  District") 

"  Between  and 

^  A.  B.  of  in  the,  &c.,  and  C.  D.  of,  &c.  (adding 

their  place  of  residence  respectively^  according  to  the  par" 
tieulars  set  forth  in  Rule  21),  severally  make  oath  and  say  : 
and,  first,  tbe  said  A.  B.  for  himself  saith,  that  he  is  one  of 
the  proposed  sureties  for  the  abovenamed  defendant,  and 
that  he  the  said  A.  B.  resides  at  aforesaid,  and  that  he 

is  worth  property  to  the  amount  of  £  over  and  above 

what  will  pay  and  satisfy  all  his  just  debts  and  incumbrances: 
[that  he  is  not  surety  in  any  manner  for  the  abovenamed  de- 
fendant, or  any  other  person,  except  on  the  present  occasion] 
(or,  if  he  is  surety  on  any  other  occasion ,  substitute  for  the  words 
between  the  brackets  the  following^  *  and  every  other  sum  for 
which  he  is  now  surety*);  that  his,  the  said  A.  B.'s  property, 
to  the  amount  aforesaid,  consists  of  (here  specify  the  nature 
and  value  of  the  property  according  to  the  circumstances  of  the 
case  as  follows)  stock  in  trade  in  his  business  of  a  , 

carried  on  by  him  at  ,  of  the  value  of  ;  of  good 
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book  debts  owing  to  bim  to  the  amount  of  ;  of  furni- 

ture in  his  house  at  of  the  value  of  ;  of  a  free- 

hold (or  ^*  leasehold")  farm  of  the  value  of  ,  situated  at 

occupied  by  :   or  of  a  dwelHDg-bouse  of  the 

value  of  ,  situated  at  ,  occupied  by  ;  or 

of  other  property,  particularizing  each  description  of  pro- 
perty, with  the  value  thereof.  And  the  said  A.  B.  further 
saith,  that  for  the  last  six  months  he  has  resided  at 
aforesaid  (or,  if  he  hat  resided  at  several  places^  then  sm/  'at 
the  following  places/  particularizing  them  according  to  the 
form  of  describing  places  directed  by  Rule  21).  And  tbe 
abovenamed  deponent  C.  D.,  for  himself  saith,  that  (ken 
pursue  the  same  form  as  with  respect  to  the  former  surety)" 

XXXVII.  The  amount  of  property  so  sworn  to  shall  be 
the  sum  demanded,  fractional  parts  of  a  pound  excepted,  and 
one-fourth  more. 

XXXVIII.  The  plaintiff  shall  be  at  liberty,  within  four 
days  af^er  service  of  notice  of  sureties,  to  except  to  the  pro- 
posed sureties  or  either  of  them,  by  delivering  a  written 
notice  to  the  defendant  or  his  attorney,  to  the  effect  gene- 
rally that  he  excepts  to  such  surety  (or  sureties,  as  the  case 
may  be). 

XXXIX.  Two  days  after  the  service  of  such  notice  of  excep- 
tion, the  defendant  or  his  attorney  shall  attend  at  eleven  o'clock 
in  the  forenoon  in  open  court,  with  the  bond  duly  stamped,  and 
with  an  affidavit  by  the  subscribing  witness  of  the  execution 
of  such  bond  ;  and  the  plaintiff  or  his  attorney  shall  be  at 
liberty  to  oppose  the  sureties  or  either  of  them,  upon  affida- 
vit,' or  on  the  ground  of  any  defect  appearing  on  the  fiioe  of 
the  proceedings. 

XL.  The  bond  shall  be  taken  in  a  penal  sum,  to  be  the 
amount  of  double  the  sum  demanded,  and  shall  be  executed 
by  the  defendant  and  both  sureties  to  the  plaintiff,  and  the 
form  of  the  condition  sliall  be  as  follows  : — 

"  Whereas  the  said  (plaintiff)  and  one  C.  D.,  by  their  affi- 
davit, sworn  and  filed  in  the  Court  of  Bankruptcy  (or,  **  in  the 
District  Court  of  Bankruptcy  at         "),  on  the  day  of 

,184  ,  according  to  an  act  passed  in  the  session  of 
parliament  holden  in  the  fifth  and  six  years  of  the  reign  of 
Queen  Victoria,  intituled,  &c.,  severally  deposed  as  follows— 
that  is  to  say,  the  deponent  (plaintiff)  for  himself  said  (ken 
set  forth  the  affidavit  for  summons) ;  and  whereas  the  said 
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Court  didy  upon  the  filing  of  such  affidavit,  issue  a  summons 
according  to  the  said  act,  which  was  duly  served  on  the  said 
(defendant)  on  the  day  of  ,  in  the  year  184 

and  whereas  the  said  (defendant)  upon  his  appearance  to  the 
said  summons  (or  **  at  an  enlargement  or  adjournment  of  the 
said  summons,"  as  the  case  may  be),  refused  to  admit  such 
demand,  and  made  no  deposition,  according  to  the  said  act, 
that  he  believed  he  had  a  good  defence  to  such  demand  (or 
"  signed  an  admission  for  part  only  of  such  demand,  viz.,  the 
sum  of  ,  and  did  not  make  a  deposition,  according  to  the 
said  act,  that  he  believed  he  had  a  good  defence  to  the  residue 
of  such  demand") ;  and  whereas  the  said  (defendant)  has  re- 
quested the  said  (sureties),  as  sureties  for  him,  to  join  him 
in  the  present  obligation,  conditioned  as  hereinafter  appear- 
ing, to  which  they  have  consented ;  and  the  said  (defendant) 
has  given  notice  thereof  to  the  said  (plaintiff) :  *  [and  whereas 
the  said  plaintiff  hath  brought  an  action  at  law  for  recovery  of 
the  said  demand  (or  *'  of  the  residue  of  the  said  demand,"  as  the 
case  may  he)  ]  :  now  the  condition  of  the  above-written  obli- 
gation is  such,  that  if  the  said  (defendant),  his  executors  or 
administrators,  shall  pay  such  sum  or  sums  to  the  said 
(pkuntiff^,  his  executors,  administrators,  or  assigns^  as  shall 
be  recovered  in  [the  said  action,  or]  any  [other]  action  which 
[may  have  been  brought,  or]  shall  hereafter  be  brought  for  the 
recovery  of  the  said  demand  [or  "  the  said  residue  of  the  said 
demand,"  as  the  case  may  6e],  together  with  such  costs  as 
shall  be  given  in  the  same ;  then  the  present  obligation  shall 
be  void,  otherwise  it  shall  be  and  remain  in  full  force  and 
virtue." 

XLI.  Where  no  notice  of  exception  is  served,  the  defendant 
or  bis  attorney  shall  attend  in  open  court  on  the  sixth  day 
after  the  service  of  notice  of  sureties,  at  eleven  o'clock  in 
the  forenoon,  with  the  bond  and  affidavit  of  execution  afore- 
said, and  also  with  an  affidavit  of  the  service  of  notice  of 
sureties,  and  an  office  copy  of  the  affidavit  of  sufficiency. 
XLIT.  All  affidavits  used  in  Court  shall  be  filed. 
XLI II.  In  all  cases  in  which  any  particular  number  of  days 
is  above  described,  or  shall  be  mentioned  in  any  of  these  rules 
and  orders,  or  any  other  rule  or  order  of  Court,  for  the 
doing  of  any  act,  the  same  shall  be  reckoned,  in  the  absence 

*  If  no  action  be  brought,  omit  the  parU  between  the  brackets. 

VOL.  III.  f 
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of  any  expression  to  the  contrary,  exdusive  of  the  fint  and 
inclusive  of  the  last  day,  unless  the  last  day  shaU  happen  to 
fall  on  a  Sunday,  Chrismas-day,  Good  Friday,  or  a  day  i^ 
pointed  for  a  public  fast  or  thanksgiving,  in  which  case  the 
time  shall  be  reckoned  exclusive  of  that  day  also. 

XLI V.  Any  writ  of  attachment,  or  other  writ  issued  by  aSob- 
division  Court,  or  Court  authorised  to  act  in  the  proseondoD 
of  any  fiat  in  bankruptcy,  on  an  order  of  such  Court,  for  Ae 
non-payment  of  costs,  on  the  deputy  registrar's  atioesftr, 
shall  be  sealed  with  the  seal  of  the  Court  of  Bankruptcy  by 
the  chief  registrar  of  such  Court  in  Basinghall^street. 

XLV.  Printed  copies  of  these  rules  shall  be  supplied  by  tk 
Lord  Chancellor's  secretary  of*  bankrupts  to  the  seroal 
Courts  authorised  to  act  in  the  prosecution  of  fiats  in  baak- 
ruptcy  in  London,  and  in  the  several  districts  in  the  country, 
and  to  the  chief  registrar  of  the  Court  of  Bankruptcy  in 
Basinghall-street ;  and  one  copy  shall  be  be  pasted  up  m  tome 
conspicuous  place  in  every  such  Court,  and  in  the  office  of  the 
chief  r^strar. 

C.  F.  Williams, 

J.  H.  Me&ivale, 

Joshua  Evans, 

John  S.  M.  Fonblanqvb, 

R.  6.  C.  Fakb, 

Edward  HolroyDi 

Henbt  J.  Stsphek, 

Edkund  Robt.  Dakiell, 
Approved, 

LYNDHURST,  C. 


»  Commissioners* 


OFFICIAL  ASSIGNEES. 

ORDER  made  by  the  Right  Hon.  John  Singliton, 
Lord  Lyndhurstf  Lord  High  Chancellor  of  Great 
Britain,  relating  to  Official  Assignees  under  the  pro- 
visions of  the  Statute  passed  in  the  Parliament  holier 
in  the  5th  and  6th  Years  of  the  reign  of  Her  preseiU 
Majesty,  intituled  *^  An  Act  for  the  Amendment  iff 
the  Law  of  Bankruptcy  " — November  12, 1842, 

It  is  ordered  as  follows,  that  is  to  say, — 

I.  That  each  official  assignee  appointed,  to  act  as  official 
assignee  in  bankruptcies  prosecuted  in  the  country,  shall  find 
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necurity  to  the  like  amount,  and  be  subject  to  the  same  rules 
in  relation  thereto,  as  the  official  assignees  appointed  to  act 
in  bankruptcies  prosecuted  in  the  city  of  London. 

II.  That  each  official  assignee,  appointed  to  act  as  such  in 
bankruptcies  prosecuted  in  the  country,  shall  be  subject  to 
the  like  prohibition  not  to  carry  on  any  trade  or  business,  or 
bold  or  be  engaged  in  any  office  or  employment  other  than 
his  said  office  and  employment  of  official  assignee,  as  the 
official  assignees  appointed  to  act  in  bankruptcies  prosecuted 
in  the  city  of  London. 

III.  That  until  further  order,  the  commissioner  in  the  coun- 
try shall  appoint  bis  official  assignees  to  act  in  rotation  under 
the  several  bankruptcies  prosecuted  before  him,  unless,  in 
any  case,  the  commissioner  shall  see  cause  to  the  contrary. 

IV.  That  this  order  in  the  several  matters  hereinafter  men- 
tioned shall  from  henceforth,  except  in  matters  otherwise 
herein  specially  directed,  apply  to  every  official  assignee, 
whether  acting  under  bankruptcies  prosecuted  in  London  or 
in  the  country,  and  to  every  such  bankruptcy. 

V.  That  the  official  assignee  shall,  on  the  1st  day  of  January 
in  every  year,  or  within  one  week  then  next  following,  make 
a  declaration  in  writing,  to  be  filed  with  the  chief  registrar  of 
the  Court  of  Bankruptcy  in  Basinghall-street,  that  to  the  best 
of  his  knowledge  and  belief  his  sureties  are  alive  and  solvent, 
and  in  such  declaration  state,  to  the  best  of  his  knowledge 
and  belief,  any  change  of  residence  of  any  or  either  of  such 
sureties. 

VI.  That  the  official  assignee  shall  enter  in  a  book,  to  be 
called  the  register  estate  book,  the  names  of  the  bankrupts  in 
the  commissions  and  fiats,  to  which  he  shall  have  been  or  shall 
be  appointed. 

VII.  That  the  official  assignee  shall  keep  the  following  set 
of  booksj  in  size  and  form  hereinafter  referred  to ;  that  is  to 
say,  register  estate  book  (No.  1);  register  book  of  bankrupts' 
books,  delivered  to  official  assignee  under  each  estate  (No.  ft) ; 
debtor  and  property  book ;  rough  cash  book ;  fair  cash  book ; 
rough  journal,  fair  journal  (for  bills  of  exchange,  securities, 
&c.) ;  ledger ;  letter  book ;  petty  cash  and  postage  book ; 
audit  book. 

The  size  of  such  several  books,  and  of  any  other  books 
kept  by  the  official  assignee  in  his  official  capacity,  and  the 

f« 
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form  of  entry  in  all  such  books,  to  be  settled  by  the  acoooni- 
ant  in  bankruptcy. 

VIII.  That  the  official  assignee,  forthwith  after  his  appoint- 
ment under  any  bankrupt's  estate,  shall  sort  and  number  the 
books,  papers,  and  writings  of  the  bankrupt,  with  the  number 
of  the  estate,  in  the  register  estate  book,  and  the  namber  of 
each  book,  thus : — 

(54.  The  number  of  the  estate  in  the  register  estate  book.) 
(J 5,  The  number  of  the  book^  P^p^r,  or  writing  received 
by  the  official  assignee.) 
and  the  official  assignee  shall  file  a  list  thereof,  with  the  pro- 
ceedings, and  shall  also  forthwith  af^r  his  appointment  de- 
liver to  the  bankrupt  a  written  notice  or  letter  in  the  fom 
specified  in  the  schedule  hereunto  annexed  (No.  1.) 

IX.  That  the  official  assignee  shall  direct,  in  the  form  tft- 
cified  in  the  schedule  hereunto  annexed  (No.  2),  the  payment 
of  all  monies  due  to  any  bankrupt's  estate  from  any  one  per- 
son, or  from  two  or  more  persons  being  partners,  and  carrying 
on  business  or  residing  in  England,  and  exceeding  in  amoont 
the  sum  of  500/.,  and  all  monies  being  in  the  hands  or  under 
the  control  of  any  assignee  or  assignees  chosen  by  the  credi- 
tors of  any  bankrupt's  estate  to  which  such  official  assignee 
shall  have  been  appointed,  into  the  Bank  of  England,  to  the 
credit  of  the  accountant  in  bankruptcy,  and  for  the  particoltr 
estate  to  which  such  money  shall  belong. 

X.  That  when  any  money  shall  be  paid  into  the  Bank  of 
England,  pursuant  to  the  directions  aforesaid,  the  party  to 
paying  such  money  shall  receive  a  certificate  in  the  form  spe- 
cified in  the  schedule  hereunto  annexed  (No.  S\  from  one  of 
the  cashiers  of  such  bank,  of  his  paying  the  same,  and  of  its 
being  placed  to  the  account  of  the  accountant  in  bankruptcy 
for  the  proper  estate,  and  a  voucher  for  such  payment  to  be 
sent  by  the  bank  on  the  same  day  to  the  said  accountant. 

XL  That  as  soon  as  conveniently  may  be  afier  every  such 
payment  the  accountant  in  bankruptcy  shall  certify  in  writing 
to  the  proper  official  assignee  that  such  payment  has  been 
made,  and  the  name  of  the  bankrupt  or  bankrupts  to  the 
credit  of  whose  estate  the  money  has  been  placed  in  the  boob 
kept  in  the  office  of  the  accountant  in  bankruptcy. 

XII.  That  the  accountant  in  bankruptcy  and  the  governor 
and  company  of  the  Bank  of  England  are  hereby  authorised 
to  make  from  time  to  time  such  further  regulations,  to  be 
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settled  by  one  or  more  of  the  commissioners  of  the  Court  of 
Bankruptcy  acting  in  London,  and  subject  to  the  approval  of 
the  Lord  ChanceUor,  for  facilitating  the  making  of  such  pay- 
ments, and  certifying  the  same  to  the  official  assignee,  as  to 
them  shall  seem  meet. 

XIIL  That  no  official  assignee  shall  keep  under  his  control 
upon  any  one  estate  more  than  100/.,  or,  in  the  aggregate  of 
monies  of  bankrupts'  estates,  more  than  1,000/.,  and  any  ex- 
cess beyond  such  sum  shall  be  paid  by  him  forthwith  into  the 
Bank  of  England. 

XIV.  That  the  official  assignee,  at  the  time  of  paying  any 
monies  into  the  Bank  of  England,  shall  state  in  writing,  deli- 
vered therewith  to  the  cashier  of  the  bank,  in  the  form  spe- 
cified in  the  schedule  hereunto  annexed  (No.  4),  the  date  and 
amount  of  the  payment,  the  name  of  the  official  assignee 
making  it,  the  name  and  description  of  the  bankrupt  or 
bankrupts  to  whose  estate  the  money  belongs,  and  that  it  is 
to  be  placed  to  the  credit  of  the  accountant  in  bankruptcy ; 
and  the  official  assignee  shall  take  a  receipt  for  the  same  from 
the  cashier  of  the  bank,  and  on  the  same  day  carry  or  trans- 
mit it  to  the  office  of  the  accountant  in  bankruptcy,  who  will 
give  8  proper  voucher  for  such  receipt,  and  that  the  money  is 
placed  to  the  credit  of  the  estate  of  the  said  bankrupt  or 
bankrupts'in  the  books  kept  in  the  office  of  the  accountant  in 
bankruptcy,  such  voucher  to  be  produced  when  called  for  by 
the  Court. 

XV.  That  all  monies  without  exception  received  by  the 
official  assignee,  and  not  paid  by  him  forthwith  into  the  Bank 
of  England  to  the  credit  of  the  accountant  in  bankruptcy, 
shall  be  paid  by  the  official  assignee,  as  soon  as  they  shall 
amount  to  100/.,  into  the  hands  of  a  banker,  with  whom  such 
official  assignee  shall  keep  an  account  as  such  official  as- 
signee, such  account  to  be  entitled  as  official  assignee,  and  in 
which  account  no  monies  shall  be  entered  except  such  as  are 
received  by  the  official  assignee  in  his  official  capacity. 

XVI.  That  all  monies  paid  into  the  Bank  of  England  to  the 
credit  of  the  accountant  in  bankruptcy  for  the  estate  of  any 
person  adjudged  bankrupt,  or  in  matters  of  bankruptcy,  shall 
be  subject  to  the  order  of  a  commissioner  of  the  Court  of 
Bankruptcy,  in  writing  under  his  hand,  and  testified  by  a  de- 
puty* registrar  as  to  the  application  thereof;  provided  that 
every  such  order  shall  specify  the  amount  of  any  payment  to 
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be  made  by  such  order,  the  purpoee  to  which  it  is  to  be  ap- 
plied, and  the  name  of  the  official  assignee  to  whom  the  sane 
is  to  be  made  for  such  purpose,  and  in  cases  iHiere  the  sum 
to  be  paid  exceeds  600L,  the  name  of  the  person  benefici^y 
entitled  (to  whom  in  such  case  the  payment  shall  be  made) ; 
and  the  accountant  in  bankruptcy  shall  and  may,  pursuant  to 
such  order,  pay  the  sum  of  money  specified  therein  ont  of 
such  bankrupt's  estate  by  a  draught,  subscribed  to  and  on  the 
same  paper  with  the  said  order;  such  order  and  draught  to  be 
in  the  form  specified  in  the  schedule  hereunto  annexed  (No.  5). 
XVIL  That  all  orders  by  the  commissioner  for  payment  of 
money,  or  for  the  transfer  and  sale  (as  liereinafler  provided) 
of  any  stock  or  securities,  being  part  of  a  bankrupt's  estate, 
be  signed  in  triplicate,  and  that  one  copy  of  any  such  order 
be  filed  with  the  proceedings  in  bankruptcy,  and  that  one 
copy  be  left  with  the  Bank  of  England,  and  that  one  eapj  be 
left  with  the  accountant  in  bankruptcy. 

XVIII.  That  the  official  assignee  shall,  before  any  aadit, 
ter  in  the  book  called  the  debtor  and  property  book  die 
of  all  the  debtors  to  the  bankrupt's  estate,  as  returned  in  his 
balanee^sheety  and  shall  state  the  reasons  why  debts  are  not 
paid  on  the  opposite  page ;  such  book  to  be  produced  to  the 
court  at  every  audit. 

XIX.  That  each  official  assignee  shall  deposit  in  tlie  Bank 
of  England,  to  the  credit  of  the  accountant  in  bankmptey,  d 
bills,  notes,  and  other  negotiable  instruments,  except  unac- 
cepted bills  of  exchange,  as  soon  as  he  shall  receive  the 
same;  and  shall  deposit  in  like  manner  ali^ unaccepted  bills 
of  exchange  as  soon  as  the  same  shall  have  been  accepted  or 
reftised  acceptance;  and  shall  at  the  time  of  such  deposit 
leave  a  statement  in  writing  with  the  cashier  of  the  Bank  of 
England  specifying  the  date  and  contents  of  the  instruments 
so  deposited,  the  name  of  the  official  assignee  making  mtck 
deposit,  the  name  and  description  of  the  bankrupt  or  baak* 
rupts,  and  the  particular  estate  to  which  the  same  respectively 
belong,  and  that  such  instruments  respectively  are  to  be  de- 
posited to  the  credit  of  the  said  accountant  in  bankruptcy ; 
and  shall  also  take  a  receipt  for  the  same  firom  the  cashier  of 
the  Bank,  and  carry  or  transmit  it  to  the  office  of  the  said 
accountant  in  bankruptcy,  who  will  give  a  proper  voucher;,  to 
be  produced  when  called  for  by  the  Court. 

That  when  and  as  soon  as  any  bill,  note,  or  other  negotitfrie 
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inttmaieDt,  deposited  as  aforesaid  in  the  Bank  of  England  in 
die  name  of  the  said  accountant,  shall  become  due,  the  gover- 
nor and  company  of  the  Bank  of  England  shall,  without  any 
direetion  from  the  said  accountant,  deliver  such  bill,  note, 
or  other  negotiable  instrument  to  one  of  the  cashiers  of  the 
Bank,  who  is  to  present  the  same  for  payment^  and  receive 
the  sura  of  money  due  thereon,  and  forthwith  to  pay  the  sum 
so  received,  if  any,  into  the  Bank  of  England,  to  be  there 
placed  to  the  credit  of  the  said  accountant. 

That  in  case  any  such  bill,  note,  or  other  negotiable  in- 
strument shidl  not  be  paid,  the  said  governor  and  company 
of  the  Bank  of  England  shall  cause  such  bill,  note,  or  other 
negotiable  instrument,  as  is  by  law  required  to  be  noted  and 
protested,  to  be  delivered  to  a  notary  for  that  purpose,  and  to 
be  noted  and  protested  accordingly,  and  shall,  after  the  same 
shall  have  been  so  noted  and  protested,  as  the  case  may  be, 
again  deposit  the  same  in  the  Bank  of  England,  to  the  credit 
of  the  said  accountant. 

And  that  the  said  governor  and  company  of  the  Bank  of 
England  are  forthwith,  after  every  such  receipt  of  money  or 
deposit  of  any  note,  bill,  or  other  negotiable  instrument,  to 
certify  to  the  said  accountant  the  sum  of  money  received,  if 
any,  on  each  such  bill,  note,  or  negotiable  instrument,  and 
placed  to  the  credit  of  the  said  accountant,  or  that  such  bill, 
note,  or  negotiable  instrument  has  been  dishonoured;  and 
such  dishonoured  bill,  note,  or  other  negotiable  instrument, 
shaD  be  forthwith  delivered  by  the  Bank  to  the  proper 
official  assignee. 

And  that  as  often  as  any  bill,  note,  or  other  negotiable 
instrument,  that  shall  have  come  to  the  hands  of  any  official 
assignee,  shall  have  been  or  shall  be  dishonoured,  such  official 
assignee  shall  forthwith  give  such  notice  thereof  as  is  by  law 
required  from  the  holder  of  such  bill,  note,  or  other  nego- 
tiable instrument  respectively. 

XX.  That  any  one  of  the  commissioners  of  the  Court  of 
Bankruptcy,  acting  in  the  prosecution  of  any  fiat  in  bankruptcy, 
may  from  time  to  time  make  order  relative  to  the  delivery 
out  to  an  official  assignee  of  any  bill  of  exchange  or  pro- 
missory note  which  may  stand  in  the  Bank  of  England  to  the 
credit  of  the  accountant  in  bankruptcy  for  the  estate  under 
such  fiat ;  provided  that  the  purpose  of  such  delivery  be  stated 
in  the  order,  and  such  order  be  testified  by  a  deputy-registrar. 
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XXI.  That  any  one  of  the  oommissionera  of  the  Court  of 
Bankruptcy,  acting  in  the  prosecution  of  any  fiat  in  bank- 
ruptcy, may,  as  often  as  it  shall  appear  to  him  expedient,  bj 
order  under  his  hand  in  the  forms  specified  in  the  schedule 
hereunto  annexed  (Nos.  6,  7,  and  8),  direct  any  money, 
which  may  have  been  paid  into  the  Bank  of  England  on  ac- 
count  of  the  estate  of  the  bankrupt  named  in  such  fiat,  to  be 
invested  in  the  purchase  of  Exchequer  bills,  to  be  lodg^  in 
the  Bank  of  England,  and  may  in  like  manner  direct  the  sak 
or  exchange  of  such  Exchequer  bills,  and  also  the  exchange, 
sale,  or  transfer  of  any  stock  in  the  public  funds  or  in  aoy 
public  company,  or  of  any  Exchequer  bills,  India  Bonds,  or 
other  public  securities  which  shall  have  been  transferred,  de- 
livered,  or  paid  into  the  Bank  of  England  on  account  of  such 
bankrupt's  estate,  and  may  direct  the  proceeds  thereof  to  be 
laid  out  in  the  purchase  of  Exchequer  bills,  and  that  inch 
Exchequer  bills,  when  so  purchased,  be  deposited  in  the 
Bank  of  England  to  the  credit  of  the  said  accountant  for  such 
particular  estate;  and  the  said  accountant  shall  and  may, 
pursuant  to  such  order,  make  such  sale,  purchase,  or  transfer, 
without  any  further  order  or  direction;  and  the  expenses 
thereof  may  be  charged  to  the  account  of  tlie  estate,  for  the 
benefit  of  which  the  same  shall  have  been  respectively  made. 

Provided  always,  that  the  signature  of  the  commissioner 
be  attested  by  a  deputy-registrar,  and  that  the  order  of  the 
accountant  in  bankruptcy  be  subscribed  to  the  order  of  the 
commissioner,  and  on  the  same  paper  with  the  said  order. 

Provided  further,  that  no  stock  or  public  fund  be  trans- 
ferred upon  any  sale,  and  that  no  Exchequer  bill,  Ikidia 
Bond,  or  public  security  be  delivered  for  the  purpose  of  sale, 
except  to  a  cashier  of  the  Bank  of  England,  until  the  price 
or  value  thereof  be  paid  into  the  Bank  of  England  to  the 
credit  of  the  accountant  in  bankruptcy  for  the  particular 
estate  to  which  it  belongs ;  and  that  no  sum  be  paid  for  the 
purchase  of  any  Exchequer  bill,  India  Bond,  or  other  public 
security,  until  such  Exchequer  bill,  India  Bond,  or  pubbc 
security  be  deposited  in  the  Bank  of  England  to  the  credit  of 
the  said  accountant  in  bankruptcy,  and  for  such  particular 
estate. 

XXII.  That  the  official  assignee  shall,  within  one  week  afler 
the  declaration  of  a  dividend,  give  notice  by  advertisement 
in  the  London  Gazette,  and  to  each  creditor  by  a  printed  cir- 
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cdar  letter  in  the  form  specified  in  the  schedule  hereunto 
annexed  (No.  9),  to  be  sent  through  the  Post-office  at  the 
cost  of  the  bankrupt's  estate,  to  be  settled  by  the  cominis- 
sioner,  of  the  time  and  place  of  the  delivery  of  the  dividend 
warrants  as  hereinafter  provided ;  and  that  at  such  time  the 
official  assignee  will  require  the  production  of  such  securities, 
if  any,  as  the  creditor  exhibited  at  the  time  of  his  proof;  and 
that  no  dividend  warrant  will  be  delivered  to  the  creditor 
holding  any  security  for  his  debt,  until  such  security  shall  be 
produced^  without  the  special  directions  of  a  commissioner 
in  that  behalf. 

XXIII.  That  this  order,  so  far  as  relates  to  the  mode  of 
payment  of  dividends,  shall  commence  and  take  effect  on  the 
2d  day  of  January  next ;  and  that  no  dividend  under  any 
bankrupt's  estate,  to  which  an  official  assignee  shall  have  been 
appointed,  shall  be  declared  by  any  district  Court  of  Bank- 
ruptcy until  after  the  said  ^d  day  of  January. 

XXIV.  That  when  a  dividend  has  been  or  may  be  declared, 
the  solicitor  to  the  estate  shall  forthwith  make  out  three  lists 
of  the  creditors  in  alphabetical  order,  and  shall  state,  in  sepa- 
rate columns,  afler  the  name  of  each  creditor,  the  amount  of 
his  debt,  and  the  dividend  to  which  he  is  entitled,  and  in  two 
of  such  lists  the  securities  exhibited  at  the  time  of  proof,  and 
shall,  to  each  name  prefix  a  number  in  regular  series,  together 
with  the  date  of  the  order  of  dividend,  according  to  the  form 
in  the  schedule  hereunto  annexed,  (Nos.    10  and  11),  and 
shall  sign  such  several  lists,  and  shall  cause  one  of  such  lists 
which  specifies  such  securities  to  be  filed  with  the  proceed- 
ings, and  the  other  of  such  lists  which  specifies  the  securities 
he  shall  deliver  to  the  official  assignee  together  with  the  list 
not  specifying  the  securities ;  and  the  official  assignee  shall 
examine  and  sign  the  several  lists,  if  correct,  and  shall  pre- 
pare books,  at  the  expense  of  the  estate,  containing  as  many 
blank  warrants  as  may  be  necessary,  according  to  the  form  in 
the  schedule  hereunto  annexed  (No.  1^)  for  London,  and 
(No.   13)  for  the  country,  and  shall  number  and  fill  up  a 
warrant  for  each  dividend,  and  insert  in  each  warrant  the 
name  of  the  creditor  to  which  the  number  of  such  warrant  is 
prefixed  in  the  list,  and  the  dividend  payable  to  him,  and 
shall  keep  the  list  specifying  the  securities  in  his  custody,  and 
shall  take  or  send  the  books  containing  such  warrants,  to- 
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gether  with  the  list  not  speeifying  the  secnritiesy  to  the  a^ 
countant  in  bankraptcy,  who  shall  ascertain  that  the  amomt 
of  sudi  warrantB  does  not  exceed  the  sum  standing  in  Us 
name  to  the  credit  of  the  bankrupt's  estate,  and  shall  eooh 
pare  the  warrants  with  the  list,  and  if  correct  shall  certify 
the  same,  by  affixing  the  seal  of  his  office,  to  be  provided  far 
that  purpose,  in  the  margin  of  the  warrants ;  and  he  Ml 
keep  in  his  custody  the  list  of  creditors,  and  retuni  the  wv- 
rants  to  the  officiid  assignee,  lor  delivery  to  the  crediton  si 
hereinafter  mentioned. 

XXV.  That  when  a  creditor,  or  any  person  duly  antbo- 
rized  under  his  hand  to  receive  his  dividend  warrant,  shall 
apply  for  the  same,  the  official  assignee  shall  require  the 
production  of  such  securities,  if  any,  as  the  creditor  exhi- 
bited at  the  time  of  his  proof,  and,  if  satisfied  that  the  amoont 
of  the  said  dividend  still  remains  due,  shall  fill  np  the  date 
in  the  warrant  and  receipt,  and  upon  the  creditor  or  mA 
other  person  authorised  as  aforesaid  signing  the  receipt,  the 
official  assignee  shall  mark  the  securities  (if  any)  with  the 
amount  of  that  dividend,  and  shall  sign  and  deliTer  the  wsr« 
rant  for  the  same ;  provided  that  no  dividend  warrant  shall 
be  delivered  to  any  creditor  holding  any  security  for  his 
debt,  until  such  security  shall  be  produced :  Provided  diat 
upon  the  statement  of  a  creditor  that  he  is  unable  to  produce 
his  security,  and  that  the  same  has  not  been  parted  with  for  any 
valuable  consideration,  nor  assigned  to  any  person,  he  shaD 
be  examined  on  oath  before  a  commissioner  as  to  the  cause 
of  such  inability,  and  his  examination  shall  be  filed  widi  die 
proceedings,  and  the  commissioner  shall  adjudge  whether  in 
his  opinion  the  creditor  is  or  is  not  able  to  produce  the  secu- 
rity ;  and  if  the  commissioner  is  of  opinion  that  the  securitj 
cannot  for  a  sufficient  cause  be  produced,  the  creditor  Aall 
give  a  sufficient  indemnity  to  the  official  assignee,  to  be 
approved  by  the  commissioner,  and,  upon  such  indeninitj 
being  given,  the  official  assignee  shall  deliver  the  dividend 
warrant  to  the  creditor. 

XXVI.  That  the  payment  of  the  dividend  warrant  may 
be  obtained  by  the  creditor,  or  any  person  duly  authorised 
by  him  under  his  hand  to  receive  his  dividend^  or  by  the 
executor  or  administrator  of  any  such  creditor,  upon  pro- 
duction of  the  dividend  warrant  at  the  office  of  the  account- 
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ant  in  liankruptcy,  or,  in  a  country  bankruptcy,  at  any  branch 
of  the  Bank  of  Enghind,  or  such  other  bank  as  shall  be  named 
by  the  Bank  of  England  in  that  behalf. 

That  if  any  other  person  than  the  creditor  or  person  duly 
aathoriaed  by  him,  or  the  executor  or  administrator  of  any 
such  creditor,  claim  to  receive  the  dividend,  the  person  so 
claiming  the  same  must  obtain  an  order  for  payment  thereof 
endorsed  upon  the  warrant  by  a  commissimier  under  his 
hand ;  and  if  any  dividend  warrant  be  above  twelve  months' 
date,  a  like  order  for  payment  thereof  by  a  commissioner  shall 
be  required :  provided  always,  that  in  no  case  shall  any  divi- 
dend warrant  be  paid  to  an  official  assignee,  unless  such 
<^Bcial  assignee  be  the  payee,  or  the  executor  or  admi* 
nistrator  of  the  payee,  or  the  assignee  of  any  bankrupt 
payee, 

XXVI L  That  when  a  dividend  has  been  or  may  be  de** 
clared  under  any  fiat,  the  commissioner  acting  in  the  prose- 
cution of  such  fiat  may,  by  order  under  his  hand,  testified  by 
a  deputy-registrar,  in  the  form  specified  in  the  schedule 
hereunto  annexed  (No.  14),  direct  the  sum  ordered  to  be 
divided,  or  such  part  thereof  as  may  be  required,  to  be  ear- 
ned from  the  general  account  of  such  estate  to  an  account  to 
be  kept  in  the  books  of  the  accountant  in  bankruptcy,  enti* 
ded  "  The  Dividend  Account,"  and  to  the  particular  estate ; 
provided  that  when  it  shall  appear  that  any  part  of  the 
iBKmey  directed  to  be  applied  in  payment  of  any  dividend  is 
not  called  for  to  make  such  payment,  the  commissioner  may, 
by  order  under  his  hand,  testified  as  afi>resaid,  and  in  the 
forms  specified  in  the  schedule  hereunto  annexed  (Nos.  15, 
IB,  17,  18,  and  19,  as  the  case  may  be),  direct  such  sum  to 
he  carried  back  to  the  original  account  of  the  estate  to  which 
H  belonged. 

XXVIII.  That  all  dividend  warrants  under  any  twrnkrupt's 
estate,  which  shall  have  been  delivered  to  any  official  assignee 
hy  the  accountant  in  bankruptcy  for  more  than  twelve  calendar 
ttKmths,  the  same  having  been  previously  stamped  by  such 
accountant,  but  which  shall  not  have  been  delivered  to  any 
creditor  of  such  estate,  shall  forthwith,  after  tfie  expiratkm  of 
Wch  twelve  months,  be  brought  or  sent  by  such  official  as- 
•%nee,  together  with  two  lists  thereof,  under  each  bankrupt's 
estate,  to  the  said  accountant,  who  shall  thereupon  compare  the 
warrants  with  such  lists,  and  cancel  such  warrants ;  and  one 
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of  such  lists  shall  be  certified  by  the  said  accountant,  and 
returned  to  the  official  assignee,  who  shall  file  such  list  with 
the  proceedings  of  the  respective  bankruptcies  ;  and  the 
other  of  such  lists  to  be  retained  by  the  said  accountant ; 
and  the  payment  of  the  dividend  to  any  such  creditor  to  be 
made  in  manner  to  be  hereafter  ordered  by  the  Lord 
Chancellor. 

XXIX;  That  the  official  assignee  shall,  once  in  every 
quarter  of  a  year,  deliver  to  the  Court  to  which  he  shall  be 
attached  an  account  made  up  to  the  last  day  of  the  preceding 
month,  together  with  his  cash-book  and  banker's  pass-book, 
duly  balanced,  and  any  other  books  that  the  commissioner 
may  require  ;  and  such  account  shall  show  the  balances 
placed  to  the  credit  of  the  accountant  in  bankruptcy,  and  of 
every  estate  under  the  charge  of  such  official  assignee  in  the 
books  kept  in  the  office  of  the  accountant  in  bankruptcy, 
such  balances  to  be  certified  by  the  said  accountant ;  and 
such  account  shall  also  show  the  balances  of  every  bank- 
rupt's estate  then  in  the  hands  or  under  the  power  or  con- 
trol of  the  official  assignee. 

XXX.  That  such  quarterly  account  ahall  be  kept  by  the 
deputy- registrar  of  the  Court  to  which  such  official  assignee 
shall  be  attached,  and  shall  be  open  to  the  inspection  of  cre- 
ditors ;  and  that  notice  shall  foe  given  in  each  Court  of  such 
account  having  been  delivered,  and  that  any  creditor  apply- 
ing to  the  Court  may  inspect  the  same,  without  fee,  at  such 
convenient  time  as  may  be  appointed  by  the  Court. 

XXXI.  That  all  monies,  bills  of  exchange,  notes,  and  other 
negotiable  instruments  hereinbefore  directed  to  be  paid  or 
delivered  to  or  by  the  Bank  of  England,  may  be  paid  or 
delivered  to  or  by  the  Bank  of  England  by  or  through  any 
of  the  branch  banks  thereof,  or  any  other  bank  that  may  be 
named  by  the  Grovernor  and  Company  of  the  Bank  of  Eng- 
land for  that  purpose ;  and  all  business  arising  in  the  coun- 
try with  the  Bank  of  England  may,  where  necessary  or  con- 
venient, be  transacted  with  the  Bank  of  England  by  or  through 
any  of  such  branch  banks,  or  other  bank  so  named. 

XXXII.  That  the  several  forms  specified  in  the  schedule 
hereunto  annexed  for  the  several  purposes  therein  stated, 
and  not  hereinbefore  referred  to,  be  followed  in  all 
where  the  same  may  be  applicable. 

XXXIII.  That  if  the  official  assignee  shall  keep  under 
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control  more  than  iglOO  of  money  belonging  to  any  one  es- 
tate, or  more  than  ;S1000  in  the  aggregate  of  monies  belong* 
ing  to  bankrupts'  estates,  for  more  than  one  week,  he  shall 
be  charged  in  his  accounts  by  the  commissioner  with  such 
sum  as  shall  be  equal  to  interest  at  the  rate  of  £20  per  cent, 
on  the  excess  of  the  said  sum  of  ;S100  or  ;S1000,  as  the  case 
may  be,  for  such  time  as  such  money  shall  be  under  his  con- 
trol beyond  the  said  week  :  and,  unless  the  money  has  been 
kept  from  proper  causes,  the  official  assignee  shall  be  dis- 
missed from  his  office,  upon  the  report  of  the  commissioner, 
or  upon  petition  to  the  Lord  Chancellor  by  the  creditors' 
assignee  or  assignees,  or  by  any  creditor,  and  be  liable  to  the 
costs  and  expenses,  and  have  no  claim  to  remuneration. 

XXXIV.  That,  subject  to  the  provisions  of  this  order,  the 
official  assignee  shall  follow  the  directions  of  the  commis- 
sioner under  whom  he  shall  act. 

XXXV.  That  all  forms  relating  to  tlie  payment  or  delivery 
into  or  out  of  the  Bank  of  England  of  any  money,  bills,  notes, 
or  other  securities  under  commissions  and  fiats  in  bankruptcy, 
prosecuted  in  the  country,  be  printed  in  red  ink. 

XXXVI.  That  printed  copies  of  this  order,  and  of  the 
rules  herein  referred  to,  shall  be  supplied  by  the  Lord  Chan- 
cellor's Secretary  of  Bankrupts  to  the  several  courts  autho- 
rized to  act  in  the  prosecution  of  fiats  in  bankruptcy  in  Lon- 
don, and  in  the  several  districts  in  the  country,  and  also  to 
the  accountant  in  bankruptcy,  the  Governor  and  Company 
of  the  Bank  of  England,  and  the  Chief  Registrar  of  the  Court 
of  Bankruptcy,  and  each  official  assignee ;  and  that  one  such 
copy  of  this  order  be  posted  up  in  some  conspicuous  place 
in  every  such  court,  and  in  the  respective  offices  of  the  ac- 
countant in  bankruptcy,  chief  registrar,  and  official  assignees. 

LYNDHURST  C. 
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SCHEDULE. 


No.  1. 

Form  of  hetter  to  Bankrupt  forthwith  after  ApptmUmetU  of 

Official  Assignee. 

Sir,  [ReMenee  emd  dauy 

Hayiho  been  appointed  official  assignee  to  your  estate,  I 
have  to  inform  you  that  the  Court  requires  you  to  make  ont 
and  deliver  to  me  immediately — 

1st.  A  list  of  all  your  creditors  (alphabetically  arranged) 
and  of  liabilities  on  bills  of  exchange,  as  acceptor,  drawer, 
or  indorser,  and  any  other  engagement  proyeable  under 
your  estate,  [i/*  any  creeUtor  has  received  your  accept* 
ance,  or  note  qfhand^  or  any  other  Inllj  with  your  name  as 
drawer  or  indorser,  or  any  other  secwrityt  goods^  or  pro- 
perty,  on  account  of  his  dehtf  state  the  particulars  agamtt 
his  name. — This  list  is  required  within  a  week  from  tku 
day}. 

todly.  A  list  of  all  the  debtors  to  your  estate.  IState  the 
name  and  present  residence  of  the  debtor,  and  the  sum  due, 
distinguishing  those  you  consider  to  be  bad  or  doubifid,  or 
that  are  disputed.— If  the  debtor  has  been  bankrupt,  state 
if  the  debt  has  been  proved,  and  if  any,  and  what  dividends 
have  been  received  by  you. — If  you  hold  or  hate  received 
any  security  from  the  debtor,  state  its  nature,'] 

drdly.  A  statement  o£  rent,  taxes,  and  rates  due  by  you 
up  to  the  quarter-day  preceding  your  bankruptcy,  with 
an  account  of  all  sums  due  for  salaries  and  wages,  and 
the  rate  per  year,  month,  or  week. 

4thly.  A  statement  of  the  probable  value  of  your  stock  in 
trade,  leasehold  property  in  houses,  lands,  or  buildings, 
or  any  other  property  in  your  possession  or  control,  or 
in  the  possession  of  others,  on  which  you  have  received 
any  advances,  or  have  an  interest.    {^State  if  the  stock 
and  premises  are  insured  from  f  re,  m  what  cffice,  to  what 
extent,  and  when  the  imurance  expires,  and  who  holds  the 
policy.] 
You  will  also  inform  me,  if  there  are  in  your  custody,  or 
in  the  custody  of  any  other  person,  any  books,  papers,  or 
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docnments  belonging  to  your  estate,  not  already  taken  by  the 
messenger ;  and  the  Court  requires  that  you  attend  from  day 
to  day  at  my  office,  to  make  up  and  balance  your  books^  and 
prepare  a  balance-sheet  for  the  purpose  of  passing  your  last 
examination,  and  which  must  be  filed  at  least  ten  days  before 

the  day  appointed  for  the  last  examination,  being  the 

day  of  — .     I  remain,  Sir,  your  obedient  servant. 
To  Mr. Official  Assignee* 

No.  2. 

Directum  from  Qficial  Jaigneefor  Payment  of  Sums  exceeding 
500L  in  amowU  due  to  a  Banhrwpt*s  Estate  into  the  Bank, 

By  virtue  of  an  order  of  the  Lord  Chancellor,  bearing  date 

the  ■        day  of ,  I  hereby  direct  you  to  pay  the  sum  of 

due  [or  by  the  books  and  statements  of  the  bankrupt 

hereinafter  named  appearing  to  be  due]  from  you  to  the  estate 

of  C.  D.,  of ,  a  bankrupt,  into  the  Bank  of  England^  to 

the  credit  of  the  accountant  in  bankruptcy  for  the  said  estate. 

At  the  time  of  payment  you  will  have  a  receipt  from  the 
hank,  which  will  be  a  sufficient  discharge  to  you  for  the 
same. — I  am,  &c. 

To  —  —  Official  Assignee. 

N.  B. — It  is  of  great  importance  that  you  should  produce 
this  letter  to  the  bank,  or  fill  up  the  annexed  form,  when  you 
make  the  payment. 

No.  d. 

Certificate  of  Payment  into  Bank  by  other  than  Qficial  /tssignees* 

Bankrupts'  Estates. 

day  of ,  184    . 

Estate  of 

I  hereby  certify,  that  A.  B, of  — —  has  this  day  paid 

into  the  Bank  of  England  the  sum  of ,  to  be  placed  to 

the  credit  of  Basil  Montagu,  Esq.,  as  the  accountant  in  bank- 
ruptcy for  the  above  estate. 

£      ■  ■.  For  the  Governor  and  Company 

of  the  Bank  of  England. 
Entered  — .  Cashier. 

N.  B. — This  certificate  to  be  retained  by  party  making 
payment  in. 
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No.  4. 
Certificate  of  Payment  into  Bank  by  Official  Atagnee. 

Bankrupts'  Estates. 

day  of ,  184    . 

I  hereby  certify  that  Mr.  E.  F.,  official  assignee  of  the  es- 
tate of bankrupt     ,  has  this  day  paid  into  the  Bank  of 

England  the  sum  of ,  to  be  placed  to  the  credit  of  Bssil 

Montagu,  Esq.,  as  the  accountant  in  bankruptcy. 

£ .  For  the  Governor  and  Company 

of  the  Bank  of  England. 
Entered  — .  Cashier. 

N.  B, — This  certificate  to  be  sent  forthwith  to  accountant 
in  bankruptcy  by  the  official  assignee,  upon  payment  being 
made  into  bank. 

No.  5. 
Order  for  Payment  of  Money. 

BANK. 

In  the  Court  of  Bankruptcy. 

Basingball-street,  London, day  of . 

Before  Mr.  Commissioner • 

In  the  matter  of  — . 

It  appearing  to  me,  by  the  annexed  cer- 
tificate, that  the  sum  of stands  to  the 

booki  thVsQm  ^£^  credit  of  the  above  estate,  I  hereby  cbe- 

ittDdi  to  the  credit  of  tify  that  the  sum  of is  required  for 

IS:  ^  X.C.  the  —  ;  I  therefore  order  the  i»id  sun.  to 
countant    id    bank-  be  paid  to out  of  the  monies  standing 

^^^  '  1  A   • to  the  credit  of  the  accountant  in  bank- 

— Official  AssigDee. 

ruptcy  in  the  books  of  the  Bank  of  Eng- 
land. 

CommissioDer. 

Estate  of .  Dep.  I^g* 

Pursuant  to  the  above  order,  pay  to  the  said the  said 

sum  of ,  to  be  charged  to  the  debit  of  my  aoooont  as 

accountant  in  bankruptcy. 

£ . Accotmtant. 

To  the  Cashiers  of  the  Bank  of  England. 
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No.  6. 
Order  for  Purchase  of  Exchequer  Bills. 

In  the  Court  of  Bankruptcy. 

Basinghall-street,  London,  —  day  of  •^— . 

Before  Mr.  Commissioner . 

In  the  matter  of . 

It  appearing  to  me,  by  the  annexed  cer- 
tificate, that  the  sum  of stands  to  the 

credit  of  the  above  estate,  I  order  the  sum 

I  certify  that  by  my  ^^ ^^  ^^  ^^^^  ^^^^  ^^  ^^®  purchase  of 

books  the  sum  of  £—  Exchequer  bills,  and  that  the  Exchequer 

stands  to  the  credit  of  ,.„         ,  v       j    t      i         •.  j  •   \\. 

the  above  estate  in  the  ^*"^>  when  purchased,  be  deposited  m  the 

books  of  !he  account-  Bank  of  England  to  the  credit  of  the  Ac- 

*- Officii^  A^Tgwe.  countant  in  bankruptcy  ;  provided  that  no 

sum  be  paid  for  such  purchase,  until  the 
Exchequer  bills  be  deposited  in  the  Bank 
of  England. 

Commissioner. 

—  Dep.  Reg. 
Estate  of . 

PuTsuaut  to  the  above  order,  pay  to the  sum  of , 

on  his  causing  £ Exchequer  bills  so  purchased  to  be 

deposited  in  the  bank  to  the  credit  of  my  account  as  Account- 
ant in  bankruptcy. 

£ .  Accountant. 

To  the  Cashiers  of  the  Bank  of  England. 

No.  7. 
Order  for  Sale  of  Exchequer  Bills. 

In  the  Court  of  Bankruptcy. 

Basinghall-$treet^  London, day  of • 

Before  Mr.  Commissioner . 

In  the  matter  of  — , 

It  appearing  to  me,  by  the  annexed  cer- 
my  books  tbe  within-  ti^ca^c,  that  the  following  Exchequer  bills 

mentioned  Exchequer  stand  to  the  credit  of  the  above  estate,  viz. 

bills  stand  to  the  ere-  t               .1.  <.              r       1.  t?     1. 

dit  of  the  above  estate  "^ — »  ^  ^^^^^  ^^^^ of  such  Exchequer 

in  the  books  of  the  ac-  bills  be  forthwith  sold,  and  for  that  pur- 

wptey"'    '°    ^"^'  pose  that  such  Exchequer  bills  be  delivered 
—  Official  Assignee,  out  to  one  of  the  cashiers  of  the  bank,  who 

is  to  receive  the  money  arising  by  such  sale, 

VOL*  III.  g 
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and  pay  the  same  into  the  Bank  of  England 
to  the  credit  of  the  Accountant  in  bank- 
ruptcy ;  provided  that  such  Exchequer  billi 
be  not  delivered  by  the  cashier  of  the  bank, 
until  the  proceeds  of  the  sale  be  paid  into 
the  bank  as  aforesaid. 

Commissioner. 

Dcp.  Reg. 

Estate  of . 

Pursuaunt  to  the  above  order,  deliver  out  of  the  Bank  of 
England  to  one  of  the  cashiers  of  the  bank  the  following  Ex- 
chequer bills,  viz. ,  for  the  purpose  of  being  sold;  pro* 

vided  that  such  Exchequer  bill  be  not  delivered  by  the  cashier 
of  the  bank,  until  the  proceeds  of  the  sale  be  paid  into  the 
bank  as  aforesaid. 

£ .  Accountant 

To  the  Cashiers  of  the  Bank  of  England. 

No.  8. 
Order  far  Sale  of  Stock. 

In  the  Court  of  Bankruptcy. 

Basinghall-street,  London,  — —  day  of . 

Before  Mr.  Commissioaer         . 
In  the  matter  of  — — • 

It  appearing  to  me,  by  the  annexed  oer* 

tificate,  that  the  sum  of stands  to  the 

\2^hln^^£l  ««lit  of  the  above  estate,  I  theeefore 
stock  itandi  to  the  ORDER  the  said  sum  of to  be  forthwith 

SSfta'ui^S^utf  «>"d;  P~'ided  that  .uch  stock  be  «x 
the  AocounUDt    in  transferred  by  the  Accountant  in  bank- 

^Offia3'Assi    ee.  "*P^^y»  ""'*^  ^^^  proceeds  of  the  sale  be 

paid  into  the  Bank  of  England  to  the  credit 
of  the  said  Accountant. 

Commissioner. 
Dep.  Reg. 
To  the  Cashiers  of  the  Bank  of  England. 

No.  9. 
Notice  hy  Official  Assignee  to  Creditor ^  wheti  Diwknd  is  payable. 

District, day  of—. 

Estate  of  — . 

Sir, 

I  have  to  infrnm  you  that  you  may,  upon  application  at 

my  office  on  any  day  after  the  —  day  of ,  between  the 
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hours  of ,  receive  a  warrant  for  the  dividend  due  to  you 

on  the  above  estate. 

If  you  cannot  personally  attend,  the  warrant  will  be  deli- 
vered to  your  order,  upon  your  filling  up  and  signing  the 
subjoined  letter. 

The  bills  and  securities  (if  any)  exhibited  at  the  time  of  the 
proof  of  your  debt  must  be  produced  to  me,  before  the  war- 
rant for  the  dividend  can  be  received.  I  am,  Sir,  your  obedient 

Official  Assignee. 

Residence. 


day  of 


Ixxxiii 


Estate  of 
Sir, 

Please  deliver  to  —  the  dividend  warrant  payable  to  me 

under  the  above  estate. 

To Official  Assignee.  Creditor. 


No.  10. 
List  of  Proofs  of  Debts  and  Claims  for  Dividend, — No,  2, 

FORM  OF  LIST. 

In  the  Court  of  Bankruptcy, 

Basinghall  Street,  London,  — ~  184 — . 
In  the  matter  of bankrupt. 

A  List  of  Debts  proved  and  claimed  under  the ,  with 

the dividend  at  the  rate  of    ■     in  the  pound,  this  day 

declared  thereon  by  Mr.  Commissioner 


No. 

Creditors. 

To  be  placed  atpJuibeH- 
cttilpt  and  the  Namee 
qf  all  the  Partiee  to 
the  Proqf  to  be  carg- 
fuUy  eet  forth. 

Sum  proved. 

The  Clawu  to  be  tet 
forth    in    the   $ame 
manner  at  the  End 
of  the  whole  qf  the 
Proofe, 

Dividend. 

g« 
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No.  14. 

Order  of  Tramfer  to  Dwidend  Account, 

In  the  Court  of  Bankruptcy. 

Baainghall  Street,  London, day  of ,  184  . 

Before  Mr.  Commissioner  ■  ■  ■  . 
In  the  matter  of 

By  the  annexed  certificate  it  appears  that 
the  sum  of  £ stands  to  the  credit  of 

I  certify  that  by  ^^^  above  estate ;  and  by  an  order  made 

ny  books  tho  mm  of  in  this  bankruptcy  on  the day  of  — , 

fi^  o?  the  abiSS  *  dividend  amounting  to  £ was  ordered 

estate  in  the  books  to  be  paid  to  the  creditors  :  I  therefore  or- 

Unkro^^^*    '"*  derthesumof£ to  be  carried  to  the 

—Official  Ajusnee.  *'  Dividend  Account "  of  the  above  estate. 

Commissioner. 

—  Dep.  Reg. 

£ carried  over, day  of . 

Entered  — . 

No.  15. 

Proof  reduced. 

In  the  Court  of  Bankruptcy. 

day  of—,  184     . 

Before  Mr.  Commissioner . 

In  the  matter  of . 

I  have  altered  the  proof  of from  £  — ^  to  £  — , 

and  hereby  direct  a  warrant  to  be  drawn  for  the  dividend 

of in  the  pound,  corresponding  with  such  alteration, 

and  amounting  to  the  sum  of  £ ;  and  I  further  direct 

a  new  warrant  to  be  made  out  for  the  balance  £ ,  to  be 

carried  back  to  the  original  account  of  the  above  estate,  in 

the  books  of  the  accountant  ki  bankruptcy. 

£  —  To  be  signed. 

£  —  To  be  carried  to  the  "  Original  Account." 

£  ^—  Dividend  on  original  proof. 

—  Commissioner. 
£  — —  carried  back,  — —  day  of  —— . 

Entered  — 

N.  B. — Old  Warrant  to  be  produced  to  Accountant  in 
Bankruptcy,  and  cancelled  by  him,  before  new  warrant  be 
stamped  and  signed  by  him. 
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No.  14. 

Order  of  Transfer  to  Dkidend  Account. 

In  the  Court  of  Bankruptcy. 

Basinghall  Street,  Ix>ndon, day  of ,  184  . 

Before  Mr.  CommiBsioner  — . 
In  the  matter  of 

By  the  annexed  certificate  it  appears  that 
the  sum  of  £  •^~  stands  to  the  credit  of 

I  certify  that  by  ^^^  ftbove  estate ;  and  by  an  order  made 

ny  books  tbo  sam  of  in  this  bankruptcy  on  the day  of , 

ci^  ^  tbS  %^  »  dividend  amounting  to  £ was  ordered 

estate  in  the  books  to  be  paid  to  the  creditors  :  I  therefore  or- 

SSikra^!"**"^    '"^  derthesumof£ to  be  carried  to  the 

--Official  AHigaee.  *'  Dividend  Acooant "  of  the  above  estates 

Commissioner. 

—  Dep.  Reg. 

£ carried  over, day  of . 

Entered  — • 

No.  15. 

Proof  reduced. 

In  the  Court  of  Bankruptcy. 

dayof— ,  184     • 

Before  Mr.  Commissioner  — -. 

In  the  matter  of . 

I  have  altered  the  proof  of from  £ to  £  — , 

and  hereby  direct  a  warrant  to  be  drawn  for  the  dividend 

of in  the  pound,  corresponding  with  such  alteration, 

and  amounting  to  the  sum  of  £ ;  and  I  further  direct 

a  new  warrant  to  be  made  out  for  the  balance  £ ,  to  be 

carried  back  to  the  original  account  of  the  above  estate,  in 
the  books  of  the  accountant  in  bankruptcy. 

£ To  be  signed. 

£       ■    To  be  carried  to  the  "  Original  Account." 
£  — ~  Dividend  on  original  proof. 

—  Commissioner. 
£  ...^  carried  back,  — —  day  of  ■ 

Entered        ■■ 

N.  B. — Old  Warrant  to  be  produced  to  Accountant  in 
Bankruptcy,  and  cancelled  by  him,  before  new  warrant  be 
stamped  and  signed  by  him. 
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No.  16. 

Proof  expimged. 

In  the  Court  of  Bankruptcy. 

day  of ,  1S4— . 

Before  Mr.  Commissioner . 

In  the  matter  of . 

I  have  expunged  the  proof  of ,  and  I  order  that  anew 

warrant  be  made  out  for  the  dividend  thereon,  amounting  to 

£ ^  to  be  carried  back  to  the  original  account  of  the 

above  estate,  in  the  books  of  the  Accountant  in  bankruptcy. 

—  Commissioner. 

£        ■  carried  back,  day  of  — . 

Entered . 

N.B.— Old  Warrant  £o  be  produced   to  Accountant  in 
Bankruptcy  and  cancelled  by  him. 

No.  17. 

Claim  estahlishecL 
In  the  Court  of  Bankruptcy. 

day  of ,  184—. 

Before  Mr.  Commissioner  . 

In  the  matter  of . 


having  established  his  claim  of  £ ,   1  Iiereby 

direct  a  warrant  to  be  drawn  for  the  dividend  of in  the 

pound  thereon,  amounting  to  the  sum  of  £ . 


Commissioner. 


£ .  Signed day  of 

Entered . 


No.  18. 

Claifn  in  part  established. 

In  the  Court  of  Bankruptcy. 

day  of . 


Before  Mr.  Commissioner 


having  in  part  established  his  claim  of  £ to  the 

extent  of ,  I  hereby  diilect  a  warrant  to  be  drawn  for 

,  being  the  dividend  on  the  sum  of  £ . 

And  I  FURTHER  DIRECT  a  Warrant  for  the  residue  of  the 
dividend  reserved  on  the  said  claim  of  ^— ,  amounting  to 
£ ,  to  be  drawn,  and  the  sum  carried  to  the  original  ac- 
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count  of  the  above  estate  in  the  books  of  the  AccouDtant  in 
Bankruptcy. 

£ To  be  signed. 

£ To  be  carried  to  "  Original  Account.*' 

£ Originally  reserved,  being  the  dividend  at  the  rate  of 

— —  in  the  pound  on  £ . 

Commissioner. 

£ carried  back, day  of . 

Entered . 

No.  19. 

Claim  expunged. 

In  the  Court  of  Bankruptcy. 

day  of ,  184-. 

Before  Mr.  Commissioner • 

In  the  matter  of . 

I  HAV£  expunged  the  claim  of for  £      -,  and  hereby 

direct  a  warrant  to  be  drawn  for  the  dividend  of in  the 

pound  thereon,  amounting  to  the  sum  of  £ ,  to  be  carried 

back  to  the  original  account  of  the  above  estate  in  the  books 
of  the  Accountant  in  Bankruptcy. 

,  Commissioner. 

£ ,  carried  back, day  of . 

Entered . 

No.  20. 

Form  of  Paytfient  tJilo  Bank  by  the  Lord  Cliancellor'i  Secretary 
of  Bankrupts  to  "  The  Secretary  of  Bankrupts*  Account,'* 

£\0  Fee  on  granting  Fiat. 

day  of ,  184—. 

I  do  hereby  cc»rtify,  that ,  the  Lord  Chancellor's  Se- 
cretary of  Bankrupts,  has  paid  into  the  Bank  of  England  the 

sum  of to  the  credit  of  the  account  of  Basil  Montagu, 

Esq.,  as  Accountant  in  Bankruptcy,  entitled  '*  The  Secretary 
of  Bankrupts'  Account.'' 

£ .  For  the  Governor  and  Company 

of  the  Bank  of  England. 

Entered    ■  ,  Cashier. 

N.B. — This  certificate  to  be  sent  to  Accountant  in  Bank- 
ruptcy forthwith,  upon  payment  into  Bank. 
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No.  21. 

Form  of  Payment  into  Bank  by  Deputy  Registrar  to  "  7^ 
Secretary  of  Bankrupts*  Account," 

£3  Fee  for  every  sitting  under  old  Commissions. 

London, day  of——,  18 — . 

I  do  hereby  certify,  that  the  assignees  of  the  under-men- 
tioned estates  have  paid  into  the  Bank  of  England,  by  the 

hands  of ,  one  of  the  deputy  registrars  of  the  Court  of 

Bankruptcy,  the  following  sums^  viz. 
The  assignee  of  the  estate  of  ■ ,  £ 

S9  l> 

19  99 

>9  99 


£' 

amounting  to  — -•  pounds ;  which  money  is  placed  to  the 
credit  of  Basil   Montagu,  Esq.,  as  Accountant  in  Bank- 
ruptcy, in  **  The  Secretary  of  Bankrupts'  Account." 
£'    ■"■.  For  the  Grovernor  and  Company 

of  the  Bank  of  England, 
Entered  — .  ,  Cashier. 

This  certificate  to  be  sent  forthwith  to  Accountant  in  Bank- 
ruptcy, upon  payment  being  made  into  Bank. 

No.  22. 

Form  of  Payment  into  Bank  by  Official  Assignees  to  **  The 
Secretary  ofBaaJarupts  Account," 

£20  Fee  out  out  of  First  Monies  received  by  him. 

London, day  of ,  18 — . 

I  do  hereby  certify,  that  Mr.  (E.  F.),  official  assignee  of 

the  estate  of ,  bankrupt,  has  this  day  paid  into  the  Bank 

of  England  the  sum  of  ^*-^,  to  be  placed  to  the  credit  of 
Basil  Montagu,  Esq.,  as  the  Accountant  in  Bankruptcy,  and 
to  the  credit  of  **  The  Secretary  of  Bankrupts*  Account." 
^— -— .  For  the  Governor  and  Company 

of  the  Bank  of  England. 

Entered .  ,  Cashier. 

N.B.— ^This  certificate  to  be  sent  forthwith  to  the  Account- 
ant in  Bankruptcy,  upon  payment  being  made  into  Bank. 
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No.  23. 

form  of  Payment  into  Bank  by  Official  Assignees  U>  "  The 

Secretary  of  Bankrupts*  Compensation  Account" 

£10  Fee,  when  a  sufficient  sum  comes  to  his  hands. 

London, day  of  — ,  18 — . 

I  do  hereby  certify,  that  Mr.  (£.  F,),  official  assignee  of 

the  estate  of ,  bankrupt  ,  has  this  day  paid  into  the 

Bank  of  England  the  sum  of  £ ,  to  be  placed  to  the 

credit  of  Basil  Montagu,  Esq.^  as  the  Accountant  in  bank- 
ruptcy, and  to  the  credit  of  *'  The  Secretary  of  Bankrupts' 
Compensation  Account." 

£ .  For  the  Governor  and  Company 

of  the  Bank  of  England. 

Entered  — .  ,  Cashier. 

N.  B. — This  certificate  to  be  sent  forthwith  to  the  Account- 
ant in  Bankruptcy^  upon  payment  being  made  into  Bank. 

No.  23. 

Form  of  Payment  into  Bank  by  Official  Assignees  to  '*  The 
Secretary  of  Bankrupts'  Compensation  Account" 

£\  Fee  for  every  meeting  under  fiat. 

London, ,  18 — . 

I  do  hereby  certify,  that  Mr.  (E,  F,),  official  assignee  of 
the  estate  of  — — ,  bankrupt  ,  has  this  day  paid  into  the 

Bank  of  England  the  sum  of  £ ,  to  be  placed  to  the  credit 

of  Basil  Montagu,  Esq.,  as  the  Accountant  in  bankruptcy,  and 
to  the  credit  of  "  The  Secretary  of  Bankrupts'  Compensation 
Account" 

£ .  For  the  Governor  and  Company 

of  the  Bank  of  England. 

Entered •  ,  Cashier. 

N.  B. — This  certificate  to  be  sent  forthwith  to  Accountant 
in  Bankruptcy,  upon  payment  being  made  into  Bank. 

No.  22. 

Form  of  Payment  into  Bank  by  Official  Assignees  to  "  The 

Secretary  of  Bankrupts*  Compensation  Account" 

Per-centage  Fee  on  dividend. 

London,  —  18 — . 
I  do  hereby  certify,  that  Mr.  {E.  F.),  official  assignee  of 
the  estate  of ,  bankrupt  ,  has  this  day  paid  into  the 
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ORDER,— OFFICIAL  ASSIGNEES.  Ixxxvii 

No.  14. 

Order  of  Tramfer  to  Dkidend  AccaunL 

In  the  Court  of  Bankruptcy. 

BasinghaU  Street,  London,  —  day  of  ~,  184  . 
Before  Mr.  Commissioner         . 
In  the  matter  of 

By  the  annexed  certificate  it  appears  that 
the  sum  of  £  — -  stands  to  the  credit  of 

I  certify  that  by  ^^^  sbove  estate ;  and  by  an  order  made 

ny  books  tho  sam  of  in  this  bankruptcy  on  the day  of , 

fr^oMvJ  aW  a  dividend  amounting  to  £ was  ordered 

estate  in  the  books  to  be  paid  to  the  creditors  :  I  therefore  or- 

tokraptey!'^^    '"^  derthesumof^ to  be  carried  to  the 

—Official  AisigDee.  **  Dividend  Acooant "  of  the  above  estate^ 

Commissioner. 

Dep.  Reg. 

£ carried  over, day  of . 

Entered  . 

No.  15. 

Proof  reduced. 

In  the  Court  of  Bankruptcy. 

day  of—,  184     . 

Before  Mr.  Commissioner  —— . 

In  the  matter  of . 

I  have  altered  the  proof  of from  £ to  £  — — , 

and  hereby  direct  a  warrant  to  be  drawn  for  the  dividend 

of in  the  pound,  corresponding  with  such  alteration, 

and  amounting  to  the  sum  of  £ ;  and  I  further  direct 

a  new  warrant  to  be  made  out  for  the  balance  £ ,  to  be 

carried  back  to  the  original  account  of  the  above  estate,  in 

the  books  of  the  accountant  in  bankruptcy. 

£  —  To  be  signed. 

£       ■■  To  be  carried  to  the  "  Original  Account." 

£  .....  Dividend  on  original  proof. 

—  Commissioner. 
£  •..^.  carried  back,  — —  day  of—. 
Entered  — — 

N.  B. — Old  Warrant  to  be  produced  to  Accountant  in 
Bankruptcy,  and  cancelled  by  him,  before  new  warrant  be 
stamped  and  signed  by  him. 
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ORDER,— OFFICIAL  ASSIGNEES,  Ixxxvii 

No.  14. 

Order  of  Trantfer  to  Dividend  Account. 

In  the  Court  of  Bankruptcy. 

Basbgfaall  Street,  London, day  of ,  184  . 

Before  Mr.  Commissioner  — — . 
In  the  matter  of 

By  the  annexed  certificate  it  appears  that 

the  sum  of  £  — —  stands  to  the  credit  of 

I  certify  that  by  ^^^  sbove  estate ;  and  by  an  order  made 

my  books  tho  mm  of  in  this  bankruptcy  on  the day  of , 

ci^  o?  aJ  ^biSS  *  dividend  amounting  to  £ was  ordered 

estate  in  the  books  to  be  paid  to  the  creditors  :  I  therefore  or- 

Unkrap^"**"^    '"^  derthesumof£ to  be  carried  to  the 

— Ofikid  AMigaee.  ''  Dividend  Account "  of  the  above  estates 

Commissioner. 

Dep.  Reg. 

£ carried  over, day  of . 

Entered  — . 

No.  15. 

Proof  reduced. 

In  the  Court  of  Bankruptcy. 

day  of—,  184     . 

Before  Mr.  Commissioner  — -. 

In  the  matter  of . 

I  have  altered  the  proof  of from  £ to  £  — , 

and  hereby  direct  a  warrant  to  be  drawn  for  the  dividend 

of in  the  pound,  corresponding  with  such  alteration, 

and  amounting  to  the  sum  of  £ ;  and  1  further  direct 

a  new  warrant  to  be  made  out  for  the  balance  £ ,  to  be 

carried  back  to  the  original  account  of  the  above  estate,  in 
the  books  of  the  accountant  in  bankruptcy. 

£ To  be  signed. 

£       ■    To  be  carried  to  the  "  Original  Account.'* 
£  — ~  Dividend  on  original  proof. 

—  Commissioner. 
£  •..^.  carried  back,  — —  day  of  -^— . 
Entered 

N.  B. — Old  Warrant  to  be  produced  to  Accountant  in 
Bankruptcy,  and  cancelled  by  him,  before  new  warrant  be 
stamped  and  signed  by  him. 
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ruptcy  there- 
upon to  grant  a 
protection* 


Estate  and 
efiects  sball 
forthwith  be 
vested  in  the 
official  assignee. 


Not  to  prevent 
insolvent  from 
being  arrested 
under  a  judge's 
order. 


Rotation  of 
commissioners, 
and  orders  re- 
lating to  the 
bearing  of 
petitions. 


Commissioner 
to  examine  the 
petitioner,  &c. 
on  oath. 


order  of  the  Court,  as  herein-after  provided,  the  same  shiU 
he  referred,  or  for  the  commissioner  in  the  country  to  whom 
the  petition  shall  he  presented,  to  give,  upon  the  filing  of 
such  petition,  a  protection  to  the  petitioner  from  all  process 
whatever,  either  against  his  person  or  his  property  of  every 
description,  which  protection  shall  continue  in  force,  and  all 
process  he  stayed,  until  the  appearance  of  the  petitioner  in 
Court,  as  herein-after  provided  5  and  upon  the  presentatioii 
of  any  such  petition  all  the  estate  and  effects  of  the  petitioner 
shall  forthwith  become  vested  in  the  official  assignee  who 
shall  he  nominated  hy  the  commissioner  acting  in  the  matter 
of  the  said  petition  ;  and  such  official  assignee  shall  and  may 
forthwith  take  possession  of  so  much  thereof  as  can  be  rea- 
sonahly  obtained  and  possessed,  without  suit ;  and  the  said 
official  assignee  shall  hold  and  stand  possessed  of  the  same, 
in  like  manner  as  official  assignees  hold  and  possess  estates 
and  effects  under  and  by  virtue  of  the  statute  relatii^  to 
bankrupts. 

2.  Provided  always,  and  be  it  enacted.  That  nothing  herem 
contained  shall  be  held  or  construed  to  hinder  or  prevent  the 
said  insolvent  from  being  arrested  or  held  to  bail  under  the 
authority  of  .any  judge's  order  for  that  purpose,  in  like 
manner  as  may  now  by  law  be  done,  notwithstanding  any 
protection  which  may  be  granted  under  the  authority  of  this 
act. 

S,  And  he  it  further  enacted,  That  the  Court  of  Bank- 
ruptcy shall  appoint  a  certain  rotation  in  which  the  commis- 
sioners thereof  shall  hear  the  matter  of  such  petitions,  and 
shall  make  from  time  to  time  orders  touching  such  rotation, 
and  touching  the  reference  of  such  petitions,  and  also  toudi- 
ing  the  commissioner  to  whom  the  matter  of  any  petition 
shall  be  transferred  in  case  of  death,  resignation,  or  removal, 
and  also  such  orders  as  they  may  think  right  touching  die 
notice  of  meetings  and  examinations  to  be  given  to  creditors, 
and  the  publication  of  such  notice  ;  provided  that  such  or- 
ders shall  be  approved  of  by  the  Lord  Chancellor,  lord 
keeper,  or  lords  commissioners  of  the  great  seal  for  the  time 
being. 

4.  And  be  it  enacted.  That  the  commissioner  so  authorized, 
or  the  commissioner  in  the  country,  (as  the  case  may  be,) 
shall,  on  the  day  notified  by  such  notice  as  aforesaid,  proceed 
to  examine  upon  oath  the  petitioner,  and  any  creditor  who 


5  &  6  VICT,   die.  xcix 

may  attend  such  examination,  and  any  witness  whom  the  pe- 
titioner or  any  creditor  may  call ;  and  the  said  commissioner  Adjournment  of 
may  adjourn  the  exammation  from  time  to  time,  and  summon 
to  he  examined  before  him  any  debtor  of  such  petitioner,  or 
any  creditor  of  such  petitioner,  or  any  other  person  whose 
evidence  may  appear  necessary  for  the  purposes  of  the  in- 
quiry ;  and  if  it  shall  appear  to  the  said  commissioner  that  If  commissioner 
the  allegations  in  the  petition  and  the  matters  in  the  schedule  JJu^^jons  of 
are  true^  and  that  the  debts  of  the  petitioner  were  not  con-  the  petitioner, 
tracted  by  any  manner  of  fraud  or  breach  of  trust,  or  any  J®  7  wd«?i^* 
prosecution  against  the  petitioner  whereby  he  had  been  con-  bis  prottction, 
victed  of  any  ofience,  or  without  having  at  the  time  of  be-  ^^* 
coming  indebted  reasonable  assurance  of  being  able  to  pay 
the  debts,  and  that  such  debts  were  not  contracted  by  reason 
of  any  judgment  in  any  proceeding  for  breach  of  the  revenue 
laws,  or  in  any  action  for  breach  of  promise  of  marriage, 
seduction,  criminal  conversation,  libel,  slander,  assault,  bat- 
tery, malicious  arrest,  malicious  suing  out  a  fiat  of  bank- 
ruptcy, or  malicious  trespass,  and  that  the  petitioner  made  a 
full  discovery  of  his  estate,  effects,  debts  and  credits,  and 
has  not  parted  with  any  of  his  property  since  the  presenting 
of  his  petition,  it  shall  then  be  lawful  for  the  said  commis- 
sioner to  cause  notice  to  be  given  that  on  a  certain  day,  to  be 
named  therein,  he  will  proceed  to  make  an  order,  unless 
cause  be  shown  to  the  contrary  ;  which  order  shall  be  called 
a  final  order,  and  shall  be  for  the  protection  of  the  person 
of  the  petitioner  from  all  process,  and  for  the  vesting  of  his 
estate  and  effects  in  an  official  assignee,  to  be  named  by  such 
commissioner,  together  with  an  assignee  to  be  chosen  by  the 
majority  in  number  and  value  of  the  creditors  who  may  at- 
tend before  the  commissioner  on  such  day,  or  for  the  carry- 
ing into  effect  such  proposal  as  the  petitioner  shall  have  set 
forth  in  his  petition ;  provided  that  the  consideration  of  Such 
final  order  may  be  adjourned  from  time  to  time  by  the  com- 
missioner, without  any  fresh  notice  :  Provided  always,  that  it  Allowance  for 
shall  be  lawful  for  the  said  commissioner,  if  he  shall  think  support, 
fit,  to  direct  in  such  final  order  some  allowance  to  be  made 
for  the  support  of  the  petitioner  out  of  his  estate  and  effects. 

5.  And  be  it  enacted,  That  at  the  first  examination  of  the  itenewal  of 
petitioner  it  shall  be  lawful  for  the  commissioner  to  renew  the  order  for  pro- 
order  for  protection,  and  to  renew  it  from  time  to  time  until  ^  ***°* 
the  final  order  for  protection  or  distribution. 
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Pttnishnaent  for 
prevaricatioD, 


Power  of  com. 
mitroeot. 


Od  Muing  of 
final  order, 
eatate  of  peti- 
tioner to  be 
vested  in  his 
aasigneea. 


Provbion  for 
death  or  rfr- 
moval  of 
anigneea. 


Certificate  of 
apfxnntment  of 
aasigneea  to  be 
registered, 
where  required. 


1  &  2  Win.  4, 
c.  56. 


6.  And  be  it  enacted^  That  it  shall  be  lawful  for  the  com- 
missioner, by  warrant  under  his  hand  and  seal,  to  commit  to 
prison  any  petitioner  who  shall  appear  to  him  to  have  pre- 
varicated or  made  any  false  statement  before  him,  for  tudi 
time  as  he  shall  think  fit,  not  exceeding  one  calendar  month ; 
and  touching  all  persons  other  than  the  petitioner  who  shall 
be  examined  before  him,  or  being  lawfully  aammoned  ahali 
refuse  or  neglect  to  attend  him,  the  said  commissioner  shall 
have  the  same  power  in  respect  of  commitment,  as  he  has  bj 
any  law  now  in  force  relating  to  bankrupts. 

7.  And  be  it  enacted,  That  from  and  after  the  passing  of 
the  final  order,  the  whole  estate,  present  and  future,  as  well 
real  as  personal,  and  as  well  in  the  colonies,  dominions,  and 
plantations  belonging  to  her  Majesty,  as  in  the  united  king- 
dom of  Great  Britain  and  Ireland,  all  the  effects  and  ail  the 
credits  of  the  petitioner,  shall  become  absolutely  vested  in 
the  ofidcial  assignee  and  assignee  chosen  by  the  crediton, 
without  any  deed  or  conveyance,  which  assignees  shall  hM 
the  same  as  fully  as  if  the  petitioner  had  been  made  a  bank- 
rupt and  they  had  been  assignees  under  his  fiat,  and  shall 
sue  and  be  sued  as  if  they  had  been  assignees  under  such 
fiat ;  and  as  often  as  any  such  assignees  shall  die  or  be  law- 
fully removed,  and  a  new  assignee  duly  appointed,  all  estate, 
real  and  personal,  and  such  effects  and  credits,  as  were  or 
remained  vested  in  such  deceased  or  removed  assignee,  shall 
vest  in  the  new  assignee^  either  alone  or  jointly  with  the  ex- 
isting assignees,  as  the  case  may  require,  without  any  deed 
or  conveyance  for  that  purpose. 

8.  Provided  always,  and  be  it  enacted.  That  where,  accord- 
ing to  any  laws  now  in  force,  any  conveyance  or  assignment 
of  any  real  or  personal  property  of  a  petitioner  would  require 
to  be  registered,  enrolled,  or  recorded  in  any  registry  oflBce 
in  England,  Wales,  or  Ireland,  or  in  any  r^istry  ofiice,  coart, 
or  other  place  in  Scotland,  or  any  of  the  dominions,  planta- 
tions, or  colonies  belonging  to  her  Majesty,  then  in  every 
such  case  such  certificate  of  the  appointment  of  an  assignee 
or  assignees  as  is  described  in  an  act  passed  in  the  first  and 
second  year  of  the  reign  of  his  late  majesty  King  William  the 
Fourth,  intituled  "  An  Act  to  establish  a  Court  in  Bank- 
ruptcy," shall  be  registered  in  the  registry  office,  court,  or 
place  wherein  such  conveyance  or  assignment  as  last  afore- 
said would  require  to  be  registered,  enrolled,  or  recorded; 


5  &  6  VICT.   c.  116.  Ci 

and  the  registry  hereby  directed  shall  have  the  like  effect, 
to  all   intents  and   purposes,   as   the  registry,   enrolment, 
or  recording  of  such  conveyance  or  assignment  as  last  afore- 
said would  have  had ;  and  the  title  of  any  purchaser  of  any  '^*'«  o^  ?"'• 
such  property  as  last  aforesaid  for  valuable  consideration,  be  invalidated 
who  shall  have  duly  registered,  enrolled,  or  recorded  his  pur-  hy  the  appoint- 
chase  deed  previous  to  the  registry  hereby  directed,  shall  not  agode, 
be  invalidated  by  reason  of  such  appointment  of  an  assignee 
or  assignees  as  aforesaid,  or  the  vesting  of»such  property  in 
him  or  them  consequent  thereupon,  unless  the  certificate  of 
such  appointment  shall  be  registered  as  aforesaid  within  the 
times  following ;  (that  is  to  say,)  as  regards  the  united  king- 
dom of  Great  Britain  and  Ireland,  within  two  months  from 
the  date  of  such  appointment,  and  as  regards  all  other  places, 
within  twelve  months  from  the  date  thereof. 

9.  And  be  it  enacted.  That  the  said  assignees  shall  be  en-  Estate  of  peti- 
titled  to  claim  and  demand  from  the  said  petitioner,  at  any  golately  vested 
time  after  the  said  final  order,  any  estate  and  efiects  acquired  in  his  aasigDees. 
by  him  at  any  time  after  such  order  shall  have  been  made ; 

and  all  such  estate  and  efiects,  of  what  kind  soever  and 
wheresoever  situate,  shall  be  absolutely  vested  in  such  as- 
signees upon  their  filing  a  copy  of  their  daim,  served  upon 
the  petitioner  personally,  or  by  leaving  it  at  the  place  of  re- 
sidence mentioned  in  his  notice  of  petition,  and  they  shall 
hold  the  same  in  like  manner  as  they  held  the  estate  and 
effects  of  the  petitioner  transferred  by  force  of  the  final  order, 
as  hereinbefore  provided :  Provided  always^  that  no  assignee  Assignee  not  to 
of  any  insolvent  shall  be  authorized  by  virtue  of  this  Act  to  ^^^FVf^^^^ 
take  possession  of  any  estate  or  effects  which  the  insolvent  without  an  order 
shall  have  acquired  or  become  possessed  of  after  the  making  ^^'  ****  purpoee. 
of  the  final  order  herein  mentioned,  except  under  the  autho- 
rity of  an  order  of  the  said  commissioner,  or  of  the  Court  of 
Review  in  Bankruptcy,  made  for  that  purpose,  and  then  only 
to  the  extent  and  at  the  time  and  in  manner  directed  by  such 
order,  and  af^er  giving  such  notices,  and  doing  such  acts, 
matters,  and  things,  as  by  the  rules,  orders,  and  regulations 
made  under  the  authority  of  this  Act  shall  be  required  and 
directed  in  that  behalf. 

10.  Provided  always,  and  it  is  hereby  further  enacted,  Proof  of  proen- 
That  if  any  suit  or  action  is  brought  against  any  petitioner  ^j^makine  of" 
for  or  in  respect  of  any  debt  contracted  before  the  date  of  final  order  to 
filing  his  petition,  it  shall  be  a  sufficient  plea  in  bar  of  the        ^^^* 
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said  suit  or  action  that  such  petition  was  doly  presented,  snd 
a  final  order  for  protection  and  distribution  made  by  a  com- 
missioner duly  authorised,  whereof  the  produciien  of  the 
order  signed  by  the  commissioner^  with  proof  of  Us  hand- 
writing, shall  be  sufficient  evidence. 
PkMf  «#ap-  11-  And  be  it  enacted.  That  the  like  evidence  of  the  ap- 

pontneBt  oT      pointments  of  assignees  shall  be  received  as  sufficient  to  prote 

such  appointments  in  all  courts  and  plaees  whataoeYer,  as  is 
received  by  the  ]^W8  now  in  force  relating  to  bankrupts  to 
prove  such  appointments. 
Creditor  or  offi-  12.  And  be  it  enacted.  That  it  shall  be  lawful  fiur  any  era- 
may  tnw^ft  mo-  ditor,  or  official  assignee  or  other  assignee,  at  any  time  afier 
^i^torreaand'  the  final  Older  shall  have  been  made,  to  give  one  month's 
in  ptn.  notice  to  the  petitioner^  either  by  personal  service,  or,  if  he 

cannot  be  found,  by  service  at  the  place  of  his  residence 
mentioned  in  his  notice  of  petition^  that  such  creditor  intends 
to  apply  by  motion  to  the  said  comnussioner,  or»  in  caae  of 
his  death,  resignation,  or  removal,  to  the  commissio&er  ap- 
pointed to  succeed  him,  that  the  final  order  be  rescinded  as 
fiur  as  relates  to  the  protection  of  the  petitioner's  person  from 
process,  and  as  far  as  relates  to  the  effect  of  such  order  in 
Commttsioiier  bar  of  suits  and  actions ;  and  the  said  commissiooer  skaB, 
to  hear  motion,    upon  hearing  the  matter  of  such  motion,  and  any  evidenoe  in 

suj^rt  of  it,  and  what  the  petitioner  has  to  allege  against  it, 
and  any  evidence  against  it,  and  upon  examining  the  peti« 
tioner,  if  he  shall  desire  to  be  examined  or  if  the  commis* 
sioner  shall  think  fit,  proceed  to  make  such  rescinding  order 
as  is  hereinbefore  mentioned,  if  he  sees  reason  to  believe  that 
the  petitioner  had  not  before  the  making  of  the  order  aoi^gbt 
to  be  rescinded  made  a  full  disclosure  of  his  estate,  effects,  and 
debts,  or  had  since  the  making  of  such  order  not  given  nodce 
Notice  of  mo-  to  the  assignees  of  any  property  after  acqiured  by  him ;  pro- 
*io°*  vided  that  on  any  such  motion  by  a  creditor  the  officiai  and 

other  assignee  shall  be  duly  served  with  a  month's  notice  to 
attend  the  said  commissioner;  and  provided  further,  that  no» 
tice  of  the  hearing  of  such  motion  shall  be  given  twice  in  the 
London  Gaaette  and  twice  in  the  same  paper  in  whidi  aolice 
of  the  petition  had  been  given,  or  in  some  other  paper  drctt* 
CMltofBotm.  lating  in  the  same  county;  and  provided  always,  diat  the 

said  commissioner,  in  case  he  shall  refuse  to  make  the  re- 
scinding order^  shall,  if  he  think  fit,  order  the  petitioner  a 
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cmtt  of  the  motion  to  be  paid  by  the  creditor  making  the 
motioiiy  or  by  the  aas^pMe  choflen  bv  the  creditors,  in  case 
he  shall  make  the  motion^  but  not  out  of  the  petitioner's  es- 
tate and  efiects. 

13.  And  be  it  enacted,  That  it  shall  be  lawfbl  for  the  judges  Jo<lg^  and 
and  commissioners  of  the  Coort  of  Bankruptcy,  or  any  four  may  make  oiders 
of  tfaero,  to  make  siicb  orders,  rales,  and  regulations  as  they  for  carrying  Act 
shaU  think  lit  for  the  better  carrying  this  Act  into  execution,  '°*^  ««cutioii. 
and  particularly  for  regulating  and  appointing  the  duties  of 

the  offldal  assignees  and  of  the  other  assignees,  the  auditing 
their  acccnmts,  the  collecting  the  debts  and  the  realizing  the 
estate  and  efiects  of  the  petitioner,  and  the  notification  of  the 
time  of  hearing  petitions  or  motions  in  the  Gazette  or  other- 
wise ;  which  orders,  rules,  and  regulations  shall,  upon  being  Orders  to  be 
approved  by  the  Lord  Chancellor,  lord  keeper  or  lords  com-  i^^°chancel-* 
missioners  of  the  great  seal,  be  laid  before  both  houses  of  lor,  and  laid 
parliament  within  fourteen  days  from  such  approval,  if  par-  ^j^^J^  ^^  **' 
liament  be  then  sitting,  or  if  not,  within  fourteen  days  from 
the  commencement  of  the  next  sesiSion  of  parliament,  and 
shall  in  the  meantime  and  from  the  date  of  such  approval  be 
binding  upon  the  commissioners  in  the  country,  and  upon  all 
other  persons  whatever,  until  such  time  as  either  house  of 
parliament  shall  make  some  resolution  in  whole  or  in  part 
disapproving  the  same. 

14.  And  be  it  enacted,  That  this  Act  shall  not  come  into  Time  when  Act 

operation  before  the  first  day  of  November  next  ensuing,  *^*"  f °"^®  ^"^'^ 

/»    ,  operation. 

except  as  regards  the  power  of  the  commissioners  to  make 
orders,  rules,  and  regulations,  with  consent  of  the  Lord  Chan- 
cellor, lord  keeper,  or  lords  commissioners  of  the  great  seal. 

15.  Provided  always,  and  be  it  enacted.  That  this  Act  may  Act  may  be 
be  altered  or  repealed  by  any  Act  to  be  passed  during  the  session! 
present  session  of  parliament. 


SCHEDULE. 


I.  A.  B,f  at  present  and  for  months  past  residing  at 

in  the  parish  of  and  county  of  and  being 

[^here  set  forth  the  description  of  the  debtor,  and  his  profession 
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or  calling,  if  any"]^  do  hereby  give  notice,  that  I  intend  td 
present  a  petition  to  the  Court  of  Bankruptcy  [or  **  die  cmiH 
missioner  of  the  district,'*  as  the  case  maif  be'],  praying  to 
be  examined  touching  my  debts,  estate,  and  effects,  and  to 
be  protected  from  all  process,  upon  making  a  fnU  diadosure 
and  surrender  of  such  estate  and  effects  for  payment  of  my 
just  and  lawful  debts ;  and  I  hereby  further  give  notice,  thai 
the  time  when  the  matter  of  the  said  petition  shall  be  heard 
is  to  be  advertised  in  the  London  Gasette  and  in  the 
newspaper  one  month  at  the  least  after  the  date  hereof.  As 
witness  my  hand,  this  day  of  in  the  year 


€V 


RULES  AND  ORDERS  made  under  the  StattUe 
5th  and  6th  Victoria^  c.  1  i6,  intituled  '^  An  Act  for  the 
Relief  of  Insolvent  Debtors:'— Nov.  1,  1842. 


It  is  Orbeeed. — I.  That  every  petition  for  protection  from 
pfocess  under  the  statute  passed  in  the  parliament  holden  in 
the  5th  and  6th  years  of  the  reign  of  her  present  Majesty, 
intituled  "An  Act  for  the  Relief  of  Insolvent  Debtors,**  shall 
be  taken  to  the  chief  registrar  of  the  Court  of  Bankruptcy  in 
Basinghall  street,  or  to  the  deputy  registrar  of  the  District 
Court  of  Bankruptcy  in  the  country  (as  the  case  may  be  in 
London  or  in  the  country),  between  the  hours  of  1 1  in  the 
forenoon  and  2  in  the  afternoon,  who  shall  file  and  number 
such  petition ;  and  such  chief  or  deputy  registrar  shall  there- 
upon allot  such  petition  by  ballot,  or  in  rotation,  to  one  of  the 
commissioners  in  London,  or  of  the  district  court  in  the 
country  (where  there  are  two  commissioners),  and  shall  forth- 
with certify  to  such  commissioner  the  filing  of  such  petition, 
and  such  allotment  to  him,  which  certificate  shall  be  filed 
with  the  proceedings  in  the  matter  of  such  petition  ;  and  such 
petition  shall  be  prosecuted  before  such  commissioner,  or  be- 
fore the  district  commissioner,  where  there  is  only  one  com- 
missioner; provided  always  that  any  one  commissioner  in 
London  or  in  the  country  may,  in  the  absence  of  any  other 
commissioner,  act  for  him. 

IL  That  every  such  petition  shall  be,  as  far  as  the  case  will 
admit,  in  the  form  set  forth  in  the  schedule  marked  (A,  No.  1) 
annexed  to  these  Orders. 

III.  That  the  schedule  required  by  the  said  act  to  be  an- 
nexed to  such  petition  shall  be  annexed  at  the  time  of  filing 
such  petition,  and  shall  be,  mutatis  mutandis,  in  the  forms  now 
in  uae  in  the  court  for  the  relief  of  insolvent  debtors. 

IV.  That  each  sheet  of  such  petition  and  schedule  shall  be 
signed  by  the  petitioner,  in  the  presence  of,  and  shall  be  at- 
tested by,  his  attorney. 

V.  That  every  petitioner  shall  immediately  after  an  ofRcial 
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assignee  shall  have  been  nominated,  in  pursuance  of  the  pro- 
visions of  the  said  act,  deliver  over  to  such  official  assignee  all 
monies,  bills,  notes,  and  securities,  and  other  personal  estate 
of  such  petitioner  in  his  possession  or  power,  together  with 
all  books  of  account,  papers,  and  writings  relating  to  his 
estate  and  effects. 

VI.  That  the  protection  from  process  to  be  given  to  any 
petitioner  upon  filing  his  petition  shall  be  called  the  "  Interim 
Order  for  Protection,"  and  shall  be  in  the  form  set  forth  in 
the  schedule  marked  (A,  No.  2),  annexed  to  these  orders. 

VII.  That  the  time  for  hearing  the  matter  of  such  pecitioD 
shall  be  appointed  by  the  commissioner  acting  in  the  ux&t, 
such  time  not  to  be  less  than  five,  nor  exceeding  eight  weeks 
from  the  date  of  the  advertisement  of  the  intentioa  to  peti- 
tion required  by  the  aforesaid  statute ;  and  such  comnussMMier 
shall  cause  it  to  be  advertised  in  the  form  set  forth  in  the 
schedule  marked  (B,  No.  1),  annexed  to  these  orders  in  the 
London  Gaxettei  and  in  one  newspaper  dmdatingwitUn  the 
Gountj  in  which  the  petitioner  resides,  three  dear  days  at 
least  before  the  day  aj^Mxnted  for  such  sitting. 

VIII.  That  the  time  for  making  a  final  order,  unless  cause  be 
shown  to  the  contrary,  in  the  matter  of  such  petition^  shall  be 
appointed  by  the  cornmisstoner  acting  in  the  same,  of  which 
time  the  commissioner  shall  cause  notice  to  be  given  ten  days 
at  least  before  the  time  appointed  ;  which  notice  shaM  be  by 
advertisement,  in  the  form  set  forth  in  the  schedule  marked 
(B,  No.  S),  annexed  to  these  orders. 

IX.  That  the  final  order  shall  be  in  the  form  set  forth  in  the 
schedule  marked  (A,  No.  9),  annexed  to  these  orders,  and 
shall  be  made  in  dufrficate^  one  copy  to  be  filed  with  die  pro- 
ceedings^ and  one  copy  to  be  delivered  to  the  petttieiier. 

X.  That  all  biUs  o{  foes  and  disbursements  of  any  attomeyi 
or  messenger,  for  business  done  under  the  aforesaid  net, 
be  taxed  by  the  Court  in  which  the  petition  shall  have 
filed. 

XI.  That  until  further  order  the  mode  of  takii^ 
of  the  estate  and  effects  of  such  petitioner,  the  mode  of 
realizing  the  same,  and  of  depositing  the  produce  thereof  t9> 
gether  with  the  mode  of  keeping  and  examinti^  the  accounts 
€ff  the  official  and  other  assignees,  and  all  forms  aC  proceed- 
ings under  the  said  act  not  herein  specially  provided  for,  be 
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aniMtf  wtukmdiSf  in  eoBfomitty  with  the  like  6msm  and  pro- 
ceedings in  benkmptcy. 

John  Ceoss^  Judge.     ^ 

C.   F.   WlLUAlfS.  I 

J.  H.  MsKiTALB.        VConimisuoners* 
JoflHUA  Evans.  \ 

Edward  Holrotd.      '^ 

Approved^ 

Ltnohubst,  Chancellor. 


The  following  are  the  forms  referred  to  in  the  ahove 
"Orders**:— 

Petition  far  Protection  under  5  and  6  Victoriay  c.  116. 

(A,  No.  1.) 

To  the  Court  of  Bankruptcy,  [or  "  to  the  -*—  District  Court 
of  Bankruptcy."] 

The  humble  Petition  of  — •  of  —  in  the  — —  of 

[Insert  at  full  length,  the  name,  address,  descriptioti,  and 
quality  of  the  petitioner.] 

Sheweth,— -That  your  petitioner  is  not  a  trader  within  the 
meaning  of  the  statutes  now  in  force  relating  to  bankrupts. 

[If  a  trader,  strike  out  the  word  "  not/'  and  add  after  the 
word  <^  bankrupts"  the  words  *'  but  owing  debts  amounting 
in  the  whole  to  less  than  £300,'] 

That  your  petitioner  has  resided  12  months  within  t)ie  dis- 
trict of  this  honourable  court — that  is  to  say, 

[Insert  the  places  and  periods  of  residence.] 

That  your  petitioner  has  become  indebted,  without  any 
fraud,  or  gross  or  culpable  negligence,  to  divers  creditors, 
whose  names  are  inserted  in  the  schedule  marked  —  to  this 
his  petition  annexed. 

That  your  petitioner  has  given  notice  to  one-fourth  in 
number  and  value  of  such  creditors  (that  is  to  say,  to  the 
several  creditors  to  whose  names  the  word  "  notice  "  is  an- 
nexed in  the  sttd  schedule)  of  his  intention  to  present  this 
petition,  and  has  caused  notice  thereof  to  be  inserted  twice 
in  the  Ixmdon  Gazette — that  is  to  say,  ■  on  the        ■   ' 

day  of  ■■,  and the         ■'   day  of—'        last ;  and 

twice  in  the newspaper — that  is  to  say,  on  ■  the 

day  of  — - — ,  and —  the  — —  day  of 

last,  as  by  the  said  Gazette  and  newspaper  will  appcxr* 
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That  the  schedules  marked  respectively  — ^^  to  this  peti« 
tion  annexed^  contain  a  full  and  true  account  of  your  peti- 
tioner's debts,  with  the  names  of  his  creditors,  and  the  dates 
of  contracting  the  debts  severally,  the  nature  of  the  debt  and 
the  security  (if  any)  given  for  the  same ;  and  also  of  the 
nature  and  amount  of  his  property,  and  of  the  debts  owing  to 
him,  with  their  dates  and  the  names  of  his  debtors,  and  the 
nature  of  the  securities  (if  any)  which  he  has  for  such  debts. 

That  your  petitioner,  being  unable  to  pay  and  satisfy  sudi 
debts,  is  desirous  that  his  estates  should  be  administered 
under  the  protection  and  direction  of  this  honourable  Court ; 
for  the  more  readily  effecting  which,  your  petitioner  submits 
to  this  honourable  Court  the  proposal  contained  in  the  sdie- 
dule  marked to  this  petition  annexed. 

[Strike  out  these  words  from  the  words  *'  for  the  more ' 
to  the  words  *\  petition  annexed,"  when  there  is  no  special 
proposal.] 

That  your  petitioner  is  ready  and  willing  to  be  examined 
from  time  to  time  touching  bis  estate  and  effects,  and  to 
make  a  full  and  true  disclosure  and  discovery  of  the  same. 

Your  petitioner^  therefore,  prays  that  your  petitioner  may 
be  protected  from  all  process  whatever,  either  against  his 
person  or  his  property  of  every  description  ;  and  that  your 
petitioner  may  have  such  further  and  other  relief  as  by  the 
statute  made  in  the  Parliament  holden  in  the  3th  and  6di 
years  of  the  reign  of  her  present  Majesty,  intituled  "  An  Act 
for  the  Relief  of  Insolvent  Debtors,*'  is  provided,  and  thii 
honourable  Court  shall  think  fit. 

And  your  petitioner  shall  ever  pray,  &c 

Signed  by  the  said  petitioner  on 

the  day  of 184 — ,  in  the 

presence  of of in  the 

of ,  his  attorney  in  the  matter 

of  the  said  petition. 


Interim  Order  for  Protectumfrom  Proees9. 

(A,  No.  2.) 
At  the  Court  of  Bankruptcy,  Basinghall  Street,  London,  [or 

"  At  the District  Court  of  Bankruptcy,  held  at 

"]  the day  of 184—. 

In  the  matter  of  the  petition  of of  — —  in  the  • 

of an  insolvent  debtor. 
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Be  it  remembered,  that  the  abovenamed having  pre- 
sented a  petition  to  this  honourable  Court,  under  the  pro- 
vision of  an  act  of  Parliament,  passed  in«the  5th  and  6th 
years  of  the  reign  of  her  present  Majesty,  intituled  "  An  Act 
for  the  Relief  of  Insolvent  Debtors,"  and  such  petition  having 
been  this  day  filed  in  Court,  a  protection  is  hereby  given  to 
the  said from  all  process  whatsoever  (except  as  here- 
inafter mentioned)  either  against  his  person  or  his  property 
of  every  description ;  which  protection  shall  continue  in  force, 
and  all  process  (except  process  for  arresting  or  holding  him  to 
bail  under  the  authority  of  a  judge's  order  for  that  purpose) 

be  stayed,   until  the  day  of at o'clock   in 

the ,  being  the  time  appointed  for  the  appearance  of  the 

said  at  the  Court  of  Bankruptcy,  Basinghall  Street, 

London,  [or  "  at  the District  Court  ot  Bankruptcy,  at 

"]and  for  the  first  examination  of  the  said ,  accord- 
ing to  the  form  of  the  said  act. 

Commissioner. 


Fhial  Order  far  Protection  from  Process, 

(A,  No.  S.) 
At  the  Court  of  Bankruptcy,  Basinghall  Street,  London,  [or 

"  At  the District  Court  of  Bankruptcy,  held  at 

,"] the day  of ,  184—. 

In  the  matter  of  the  petition  of  —  of in  the 

of an  Insolvent  Debtor. 

Be  it  remembered,  that  the  said having  presented 

his  petition  to  this  honourable  Court,  under  the  provisions  of 
an  act  of  Parliament,  passed  in  the  5th  and  6th  years  of  the 
reign  of  her  present  Majesty,  intituled  "  An  Act  for  the  Relief 
of  Insolvent  Debtors  ;"  and  such  petition  having  been  duly 
filed  in  Court,  and  the  said  petitioner  having  duly  appeared 
and  been  examined,  tendering  his  debts,  estate,  and  effects  ; 
and  it  appearing  to  the  undersigned  commissioner,  upon  the 
examination  of  the  said  petitioner  upon  oath,  at  the  time  and 
place  abovementioned,  that  the  allegations  in  the  said  peti- 
tion, and  the  matters  in  the  schedule  thereunto  annexed,  are 
true,  and  that  the  debts  of  the  said  petitioner  were  not  con- 
tracted by  any  manner  of  fraud,  or  breach  of  trust,  or  any 
prosecution  against  the  petitioner,  whereby  he  was  convicted 
of  any  offence,  or  without  having,  at  the  time  of  becoming 
indebted,  reasonable  assurance  of  being  able  to  pay  the  debts, 
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and  that  such  debts  were  not  contracted  by  reason  of  any 
judgment  in  breach  of  the  reyenue  laws,  or  in  any  aetioii  lor 
breach  of  promise  of  marriage,  seduction,  criminal  couteisa- 
tion,  libel,  slander,  assault,  battery,  malicious  arrest,  malicioaB 
suing  out  a  fiat  in  bankruptcy,  or  malicious  trespass ;  and 
that  the  petitioner  has  made  a  full  discoTCry  of  his  estate, 
effects,  debts,  and  credits,  and  has  not  parted  with  any  of  his 
property  since  the  presenting  of  his  petition  ;  a  final  order  is 
hereby  made  for  the  protection  of  the  person  of  the  said 
petitioner  fVom  all  process,  and  for  the  vesting  of  his  estate 
and  effects  in  — --^  the  official  assignee,  named  by  the  under- 
signed commissioner  for  that  purpose,  together  with 

the  assignee  (or  assignees),  this  day  here  chosen  by  the 
majority  in  number  and  value  of  tbe  creditors  attending  be-> 
fore  the  imdersigned  commissioner. 

And  for  carrying  into  eflfect,  in  the  fbllowing  maimer,  the 
proposal  of  the  petitioner,  for  the  payment  of  his  debts,  thai 
is  to  say 

[If  any  special  order  is  made  as  to  the  retention  of  tools 
of  trade,  bedding,  wearing  apparel,  or  other  matters,  insert 
it  here,  or  on  the  back  of  the  sheet] 

And  it  is  hereby  ordered  that  £  — «  be  aflowed  fbr  the 
support  of  the  said  petitioner,  out  of  his  estate  and  effects. 

Commissioner. 


ExamnuUioH  on  FhuU  Order^  tmder  5  4*  6  Fid,  e,  1 16. 

In  the  Court  of  Bankruptcy,  Basingfaall^street,  London,  [or 
« In  the  District  Court  of  Bankruptcy,  held  at         /*]  the 

day  of 184—. 

In  the  matter  of  —  an  insolvent  debtor. 

Memorandum. — That  the  said having  presented  h — 

petition  to  this  honourable  Court,  under  the  provisions  of  an 
act  of  parliament  passed  in  the  parliament  holden  in  the  5th 
and  6th  years  of  the  reign  of  her  present  Majesty,  btituled 
<'  An  Act  for  the  Relief  of  Insolvent  Debtors,"  and  such  pett* 
tion  having  been  duly  filed  in  Court,  and  the  said  petitioner 

being  come  before  me Esq.,  a  Commissioner  of  the 

Court  of  Bankruptcy,  in  order  to  make  a  full  and  true  disco- 
very and  disclosure  of  h —  estate  and  effects,  pursuant  to 
notice  in  the  London  Gazette  for  that  purpose  given,  aud 
being  sworn  and  examined  at  the  time  and  place  above  men- 
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tionedy  upon  h*-  oath  saith,  that  the  several  allegations  in 
the  petition  above  named,  and  the  several  matters  in  the 
schedules  thereunto  annexed,  are  true,  and  that  the  debts  of 
this  deponent  were  not  contracted  by  any  manner  of  fraud  or 
breach  of  trust,  or  by  reason  of  any  prosecution  against  this 
deponent,  whereby  h —  was  convicted  of  any  offence,  or 
without  having,  at  the  time  of  becoming  indebted,  reasonable 
assurance  of  being  able  to  pay  such  debts,  and  that  such 
debts  were  not  contracted  by  reason  of  any  judgment  in  any 
proceeding  for  breach  of  the  revenue  laws,  or  in  any  action 
for  breach  of  promise  of  marriage,  seduction,  criminal  con- 
versation, libel,  slander,  assault,  battery,  malicious  arrest, 
malicious  suing  out  a  fiat  in  bankruptcy,  or  malicious  tres- 
pass, and  that  this  deponent  has  in  h  —  said  schedules,  made 
a  full  discovery  of  all  h —  estate,  effects,  debts,  and  credits, 
and  has  not  parted  with  any  of  h —  property  since  presenting 
of  h—  petition. 


(B,  No.  1.) 

Advertisement  of  filing  Petition,  and  day  for  hearing,  and 
first  Examination  of  Petitioning  Debtor^  under  5  8c  6  Vict, 
c.  116. 


Whereas  a  petition  of  — —-  in  the  county  of  — — 
having  been  filed  in  the  Court  of  Bankruptcy  [or  **  in  the 

District  Court  of  Bankruptcy  "],  and  the  interm  order 

for  protection  from  process  having  been  given  to  the  said 

' ,  under  the  provisions  of  an  act  of  parliament  passed 

in  the  parliament  holden  in  the  5th  and  6th  years  of  the  reign 
of  her  present  Majesty,  intituled  "  An  Act  for  the  Relief  of 
Insolvent  Debtors,"  the  said is  hereby  required  to  ap- 
pear in  court  before ,  the  commissioner  acting  in  the 

niatter  of  the  said  petition,  on  the day  of next, 

at " o'clock  in  the noon  precisely,  at  the  Court  of 

Bankruptcy,  Basinghall-street,  London  [or  **  at  the  District 

Court  of  Bankruptcy,  in  ,]  for  the  purpose  of  being 

then  and  there  examined  touching  his  debts,  estate,  and 
effects,  and  to  be  further  dealt  with  according  to  the  provi- 
sions of  the  said  act. 

All  persons  indebted  to  the  said ,  or  that  have  any  of 

kis  effects,  are  not  to  pay  or  deliver  the  same  but  to  
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the  official  assignee,  nominated  in  that  behalf  by  the 
missioner  acting  in  the  matter  of  the  said  petition. 


(B,  No.  2.) 

Advertisement  of  Day  fixed  lor  the  sitting  of  the  Court  for 
making  Final  Order,  under  the  5  &  6  Vict.  c.  116. 

In  the  matter  of  the  petition  of of . 

Notice  is  hereby  given,  that — — ,  the  commiaaioner  act- 
ing in  the  matter  of  this  petition,  will  proceed  to  make  a 
final  order  thereon  at  the  Court  of  Bankruptcy,  BasingfaaU- 
street,  London  [or  "  at  the District  Court  of  Bank- 
ruptcy, at in ,"]  on  ^^— —  the day  of 

at o'clock  in  the noon  precisely,  unless 

cause  be  then  and  there  shown  to  the  contrary. 


Appointment  of  Official  Assignee. 

In  the  Court  of  Bankruptcy,  Basinghall-street,  London, 
[or  **  At District  Court  of  Bankruptcy."] 

day  of ,  1 84—. 

In  the  matter  of insolvent. 

I  hereby  nominate  and  appoint ,  official  assignee,  to 

be  an  assignee,  together  with  the  assignee  or  assignees  to  be 

chosen  by  the  creditors  of  the  said  insolvent. 

Conmiissioner. 
Deputy  Registrar. 


Schedule  of  Petitioning  Debtor,  wider  5^6  Vict,  c.  116. 

In  the  Court  of  Bankruptcy,  [or  '*  In  the  Dbtrict  Court 
of  Bankruptcy."] 

The  schedule  of . 

1,  the  said do  declare  that  this  my  schedule  doth 

contain  a  full  and  fair  description  of  me,  as  to  my  name  or 
names,  trade  or  trades,  profession  or  profesaiona,  together 
with  my  last  usual  place  of  abode,  and  the  place  or  places 
where  I  have  resided  during  the  time  when  tny  debts  were 
contracted,  and  also  a  full  and  true  description  of  all  debts 
due  or  growing  due  from  me  at  the  time  of  presenting  my 
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petition  J  and  of  all  and  every  person  and  persons  to  whom  I 
am  indebted,  or  who  to  my  knowledge  or  belief  claim  to  be 
my  creditors^  together  with  the  nature  and  amount  of  such 
debts  and  claims  respectively^  and  the  dates  of  contracting 
the  debts  severally,  and  the  security  given  for  the  same,  dis- 
tinguishing such  as  are  admitted  from  such  as  are  disputed 
by  me,  and  also  a  full,  true,  and  perfect  account  of  all  my 
estate  and  effects,  real  and  personal,  in  possession,  reversion, 
remainder  or  expectancy,  and  also  of  aU  places  of  benefit  or 
advantage  held  by  me,  whether  the  emoluments  of  the  same 
arise  from  fixed  salaries,  or  firom  fees  or  otherwise,  and  also 
of  all  pensions  or  allowances  which  I  have  in  possession  or 
reversion^  or  which  are  held  by  any  other  person  or  persons 
for  me,  or  on  my  behalf,  or  of  and  fh>m  which  I  derive  or 
may  derive  any  manner  of  benefit  or  advantage,  and  also  of 
all  rights  and  powers  of  any  nature  and  kind  whatsoever, 
which  I  am,  or  any  other  person  or  persons  in  trust  for  me, 
or  for  my  use^  benefit  or  advantage,  are  in  any  manner  whatso- 
ever seised  or  possessed  of,  or  interested  in  or  entitled  unto, 
or  which  I,  or  any  other  person  or  persons  in  trust  for  me,  or 
for  my  benefit,  have  any  power  to  dispose  of,  charge,  or  ex- 
ercise €or  my  benefit  or  advantage,  together  with  a  fbll,  true 
and  perfect  account  of  all  the  debts  due  or  growing  due,  at 
the  time  of  making  the  said  order,  to  me,  or  to  any  person 
or  persons  in  trust  for  me,  or  for  my  benefit  or  advantage, 
either  solely  or  jointly  with  any  other  person  or  persons, 
with  their  dates,  and  the  names  and  places  of  abode  of  the 
several  persons  from  whom  such  debts  are  due  or  growing 
due,  and  of  the  witnesses  who  can  prove  such  debts,  so  fiir 
as  I  can  set  forth  the  same,  and  the  nature  of  the  security 
which  I  have  for  any  such  debts ;  and  that  this  my  schedule 
doth  also  contain  a  balance-sheet  of  so  much  of  my  receipts 
and  expenditures,  and  of  the  items  composing  the  same,  as 
is  required  by  this  honourable  Court  in  that  behalf;   and 
doth  fully  and  truly  describe  the  wearing  apparel,  bedding, 
and  other  such  necessaries  of  myself  and  my  family,  and  my 
working  tools  and  implements. 

Witness  my  hand,  the  —^  day  of One  thousand 

eight  hundred  and  forty . 

Signed  in  the  presence  of 

Attorney. 
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Balance  Sheet  of  Receipts  and  Expenditure. 

The  Court  requires 

That  this  account  shall  in  no  case  begin  later  than  six  calen- 
dar months  before  the  presenting  of  the  petition. 

That,  if  before  that  period,  but  since  the  commencement  of 
his  present  embarrassments,  any  property  has  gone  away 
from  him  by  sale,  assignment,  mortgage,  distress,  execu- 
tion, or  any  means  other  than  the  ordinary  course  of 
trade,  the  account  shall  commence  so  as  to  indode  all 
such  transactions. 

f  That  the  blanks  in  the  description  of  the  debtor  side  of 
the  account  shall  be  filled  with  a  date  early  enough  for 
compliance  with  the  above  directions. 

That  the  specific  appropriation  of  each  sum  received  shall 
be  separately  shown,  where  the  case  admits  of  it. 

That  the  date  of  each  item  in  the  account  shall  be  given  by 
stating  the  day  as  well  as  the  year,  where  the  same  can 
be  ascertained. 

That  money  and  other  property,  which  was  in  possession 
of  the  insolvent  or  his  family,  or  of  any  other  person  for 
his  or  their  benefit,  at  the  time  when  he  presented  his 
petition^  shall,  in  all  cases,  be  made  a  specific  item  or 
items  in  the  account. 


Dr. 
'     t  Specificttion  of  all  property, 
I  real  and  penonal,  tn  which  I  have 
had  an  interest  at  any  time  since 

the day  of 184—,  to 

the  time  of  subscribing  this  my 
schedule,  showing  when,  how,  to 
whom,  and  for  what  consideration 
any  portion  of  any  snch  proper^  has 
been  parted  with. 


Account  of  all   such   property,  ■ 
showing  what  part  thereof  k  now 
available  for  the  bene6t  of  my  ciedi- 
tors,  and,  as  to  such  part  as  faes 
been  parted  with,  the  particular  ap 
plication  of  the  proceeds  of  the 
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CaBDITOBS. 

N.B. — Where  there  are  cross  demands,  the  party  must  be  entered  both  as 
creditor  and  debtor,  and  *'  set  off  "  must  be  written  under  the  amount 


No. 

1 

Names   and  De- 
scriptions     of 
Creditors    and 
Claimants,  and 
their  present  or 
last  residences. 

Amonnt. 
£    t.    d. 

When 
con- 
tracted. 

Admit- 
ted or 
disputed. 

Natare  and  Consi- 
deration  of    the 
Debt  and  Securi- 
ties, if  a^y;  also, 
ifthe  Debt  is  dis- 
puted, the  reason 
thereof. 

' 

1 

Affii  the  word  "  notice"  to  the  names  of  all  creditors  to  whom  you 
have  given  notice  of  your  intention  to  petition. 


Dbbtors. 
N.B. — Where  there  are  cross  demands,  the  party  must  be  entered  both  as 
creditor  and  debtor,  and  "  set  off*'  must  be  written  under  the  amount. 


i 
No. 

1 

Names,  De- 
scriptions, 

and  Places  of 
Abode  of 
Debtors. 

Amount 

• 

£    t.    d. 

When 
con- 
tracted. 

Good, 
Bad,  or 
Doubt- 
ful. 

Nature  and 
considention 
of  the  Debt; 
also  Securi- 
ties, if  any 
for  the  same. 

Witnesses, 
with  their 
Residences, 

and  other 
Evidence  by 

which  the 
Debt  may  be 

proved. 

Property  in  Possession, 
Real  and  personal  estates  and  effects,  wbich  were  in  my 
possession,  enjoyment,  or  control,  or  which  were  held  by 
any  other  person  or  persons  in  trust  for  my  use,  or  to  the 
possession  or  enjoyment  of  which  I  was  entitled  at  the 
time  of  subscribing  my  petition. 

SufupoHd  Fa/tts. 
1.  Interests  in  Land.  £    s,     d. 

Freehold,  copyhold,  and  leasehold  property, 
with  local  description,  names  of  tenants, 
and  annual  rent  of  the  same  ;  and  state- 
ment of  encumbrances  (if  any)  thereupon, 
with  the  dates  thereof. 


cxTi  APPENDIX. 

{Property  in  Po#«efn(Ni«-conftmie(f.) 

2.  Personal  Property.  £    i.   i. 

Household  goods  and  furniture  at 

Wearing  apparel 

Jewels,  trinketSi  and  ornaments  for  the  person 

Plate,  linen,  and  china 

Wines  and  other  liquors 

Books,  prints,  and  pictures 

Horses,  cows»  and  other  animals 

Carriages 

Fanning  stock  and  implements  of  husbandry 

Stock  in  trade  in  my  business  of 

Machinery  and  utensils  in  my  business  of 

Ships  and  shares  of  ships — vis. 

Cash,  bills,  promissory  notes,  bonds,  and 

other  personal  property  not  before  spe^ 

cified. 

3.  Property  tn  the  Pundit  Annuities^  Shares,  ^c. 

Annuities,  money  in  the  public  or  other 
funds,  shares  in  canal  and  other  com« 
panics ;  showing  in  whose  names  the  same 
are  standing,  also  when,  and  by  whom  the 
last  dividend  or  other  payment  was  re- 
ceived in  respect  of  the  same. 

4.  Unpaid  Legacies, 

Legacies  due,  but  unpaid,  with  aU  particulars 
concerning  the  same. 

IS'  Where  under  any  diTisiim  the  ptdtkNier  ku  no  property,  tlie  irori 

"  none*'  to  be  entered. 


Bookit  Deeds,  Papers. 

The  following  is  a  true  list  of  aU  books,  papers,  dteds, 
and  writings,  relating  to  my  estate  and  effects,  or  any 
part  thereof,  which  at  the  time  of  presenting  my  peti* 
tion  were,  or  at  any  time  since  have  been  in  mj 
possession,  or  under  my  custody  or  control,  or  in 
the  possession  or  custody  of  any  person  in  trust  for 
me,  or  for  my  use,  benefit,  or  advantage : — 
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Property  in  Refoertum^  ^c. — PlaceSf  Pensions^   Rights  and 

Powers* 
[N.B.  Contingent  aa  well  as  nsted  interasts  matt  be  enteral.] 

Resl  and  personal  estates  and  effects,  in  which  I  have  any 
interest  in  reversion,  remainder,  or  expectancy. 

Supp09td  valuB  <f 
mymUrutifnow 
to  be  Mold* 

1.  Interest  in  Land,  £    s,    d. 

Freehold,  copyhold,  and  leasehold  property, 
with  names  and  descriptions  of  persons 
now  enjoying  the  same,  and  the  annual 
value  thereof;  also  the  nature  of  my  in- 
terest therein,  and  from  whom,  and  in  what 
manner,  it  is  derived. 

2.  Personal  property. 

Personal  property,  with  names  and  descrip- 
tions of  persons  now  enjoying  the  same  ; 
also  the  nature  of  my  interest  therein,  and 
from  whom,  and  in  what  manner  it  is 
derived. 

3.  Property  in  thefunds^  anniutieSf  shares^  S^c. 

Annuities,  money  in  the  puhlic  or  other 
funds,  shares  in  canal  and  other  companies, 
showing  in  whose  names  the  same  are 
standing,  with  names  and  descriptions  of 
persons  now  enjoying  the  same ;  also  the 
nature  of  my  interest  therein^  and  from 
whom,  and  in  what  manner,  it  is  derived. 


Places  and  Pensions  in  Possession  or  Reversion. 

Places  of  benefit  or  advantage  held  by  me,  with  the 
salaries,  fees,  and  emoluments  thereof;  also  all  pen- 
sions and  allowances  in  possession  or  reversion  held 
by  me,  or  by  any  other  person  or  persons  for  me,  or 
on  my  behalf,  or  of  and  from  which  I  derive,  or 
may  derive,  any  benefit  or  advantage. 

£    s.    d. 
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BigkU  and  Pomert. 

and  powers,  whidi  !»  or  any  other  penoo  or 
persons  in  trust  lor  me,  or  for  my  use,  bendh,  or 
advantage,  am  or  are  in  any  manner  seised  or  pos* 
sessed  o^  or  interested  in,  or  entitled  unto*  or  wludi 
I,  or  any  other  person  or  persons  in  trust  for  me,  or 
for  my  benefit,  have  any  power  to  dispose  of^  diarge, 
or  exercise  for  my  benefit  or  advantage. 

£    t.    d. 


RULES  AND  ORDERS. 


IN  BANKRUPTCY,    1 
COURT  OF  REVIEW,  j 

Monday,  the  29ih  of  April,  1 844. 

The  Right  Honourable  Sir  James  Lewis  Knight  Bruce, 
Chief  Judge  of  the  Court  of  Bankruptcy,  and  Sir 
George  Rose,  Judge  of  the  Court  of  Bankruptcy,  in 
pursuance  of  an  Act  of  Parliament  made  and  passed 
in  the  Ist  and  2nd  Year  of  her  Majesty,  and  intituled 
'*  An  Act  for  abolishing  Arrest  on  Mesne  Process  in 
"  Civil  Actions,  except  in  certain  Cases,  and  for  cxtend- 
"  ing  the  Remedies  of  Creditors  against  the  Property 
"  of  Debtors,  and  for  amending  the  Laws  for  the 
"  Relief  of  Insolvent  Debtors  in  England,"  do  hereby 
order  and  direct  in  manner  following,  that  is  to  say: — 

I.  That  every  person^  to  whom,  in  any  matter  pending,  or  Writs  of  Fieri 
that  shall  be  pending,  in  the  Court  of  Review,  any  sum  of  ''.f  »••  *P^  ^^' 
money  or  costs  has  or  have  been  or  shall  be  ordered  to  be  compel  payment 
paid,  shall,  after  the  lapse  of  one  month  from  the  time  when  ®'  »noney  and 
such  Order  for  payment  was  duly  passed,  be  entitled  by  his 
solicitor  to  sue  out  of  the  Court  of  Bankruptcy  one  or  more 
Writ  or  Writs  of  Fieri  Facias,  or  Writ  or  Writs  of  Elegit,  of 
the  form  hereinafter  stated,  or  as  near  thereto  as  the  circum- 
stances of  the  case  will  allow  or  may  require. 

n.  That,  upon  every  such  Order  already  passed  or  here-  Time  of  pauiog 
after  to  be  passed,  the  Registrar,  or  Deputy  Registrar  of  the  q,^,"*^"^  !° 
Court  of  Bankruptcy  acting  as  Registrar  to  the  Court  of  meat  of  money 
Review,  shall,  on  request,  mark  the  day  of  the  month  and  year  ®^  ^**** 
on  which  the  same  was  or  shall  have  been  so  passed  ;  and  no 
Writ  of  Fieri  Facias  or  Elegit  shall  be  sued  out  upon  any 
such  Order,  unless  such  date  shall  be  so  marked  thereon  as 
aforesaid. 

III.  That  such  writs  when  sealed  shall  be  delivered  to  the  Modeof  execu- 
sheriff,  or  other  officer,  to  whom  the  execution  of  the  like  ^^^^^  *"*^ 
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writs  issuing  out  of  her  Majesty's  Court  of  Cominoa  Plets 

at  Westminster  belongs,  and  shall  be  executed  by  such  sberifll^ 

or  other  officer,  as  nearly  as  may  be  in  the  same  maaner  in 

which  he  doth  or  ought  to  execute  such  like  vnrits ;  and  soch 

writs,  when  returned  by  such  sheriflP  or  other  officer,  shall  lie 

delivered  to  the  said  Registrar  or  Deputy  Registrar,  or  be  left 

Wriutobefiled.  at  his  office,  and  shall  thereupon  be  filed  as  of  record  in  the 

Fee  for  ezecu-    Court  of  Bankruptcy ;   and  that  for  the  execution  of  snch 

^*^^  writs  such  sheriff,  or  other  officer,  shall  not  take  or  be  allowed 

any  fee  or  fees  other  than  such  as  are  or  shall  be  from  time 

to  time  allowed  by  lawful  authority  for  the  execution  of  the 

like  writs  issuing  out  of  the  said  Court  of  Common  Pleas. 

Writ  of  Vendi-        IV.  That  if  it  shall  appear  upon  the  return  of  any  socfa 

tioDi  Exponai.     yf^i^  ^f  pjeri  pacias  as  aforesaid,  that  the  sheriff,  or  other 

officer,  hath  by  virtue  of  such  writ  seized,  but  not  sold,  any 

goods  of  the  person  ordered  to  pay  such  sum  of  money  or 

costs  as  aforesaid,  the  person  to  whom  such  sum  of  money 

or  costs  shall  be  payable  shall,  immediately  afler  such  writ, 

with  such  return,  shall  have  been  filed  as  of  record,  be  at 

liberty  by  his  solicitor  to  sue  out  of  the  Court  of  Bankruptcy 

a  Writ  of  Venditioni  Exponas  in  the  form  hereinafter  stated, 

or  as  near  thereto  as  the  circumstances  of  the  cases  will  allow 

or  may  require. 

Requisite  in-  V.  That  on  every  such  Writ  of  Fieri  Facias  and  El^t  so 

W^"of°Fieri     ^  ^®  issued  as  aforesaid,  there  shall  be  written  the  words 

Facias  and  £ie-  "  By  the  Court  ;'*  and  there  shall  be  indorsed  thereon  die 

S^^  description  and  place  of  residence  of  the  party  against  whoo 

such  writ  shall  be  issued,  and  also  the  name  and  the  residence 
or  place  of  business  of  the  solicitor  at  whose  instance  the  same 
shall  be  issued,  and  that  every  such  writ  be  also  indorsed  for 
the  sum  to  be  levied,  according  to  the  form  used  upon  like 
writs  issuing  out  of  the  said  Court  of  Common  Pleas. 


FORMS  OF  WRITS. 

No.  I. 

Writ  of  Fieri  Facias  on  an  Order  of  the  Court  of  Reviea  for 

Payment  of  Money. 

Victoria,  by  the  erace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  Sheriff  of 
greeting :  We  command  you  that  of  the  goods  and  cbatteb 
of  C.  D.  in  your  bailiwick  you  cause  to  be  made  the  sum  of  £ 
which  lately  before  us,  in  our  Court  of  Review,  in  a  certain  matter 
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ibere  depending,  intituled  "  In  the  matter  of  £.  F.  a  bankrupt,"  by 
an  Order  of  our  said  Court,  bearing  date  the  day  of  was 

ordered  to  be  paid  by  the  said  C.  D.  to  A.  B.,  and  that  of  the  goods 
and  chattels  of  the  said  C.  D.  in  your  bailiwick  you  fiirther  cause  to 
be  made  interest  upon  the  said  sum  of  £  at  the  rate  of  4/.  per 

eeatum  per  annum,  from  the  day  of  (a)  :  And  that  you 

have  that  money  and  interest  before  us  in  our  said  Court  immediately 
after  the  execution  hereof,  to  be  paid  to  the  said  A.  B.  in  pursuance 
of  the  said  Order :  And  that  you  do  all  such  things  as,  by  the  statute 
passed  in  the  second  year  of  our  reign,  you  are  auuiorised  and  required 
to  do  in  this  behalf:  And  in  what  manner  you  shall  have  executed 
this  our  Writ  make  appear  to  us  in  our  said  Court  immediately  after 
the  execution  thereof,  and  have  there  then  this  Writ. 

Witness  Ourself  at  Westminster,  the        day  of  in  the 

year  of  our  reign. 


No.  IF. 

Writ  i^  Fieri  Facias  an  an  Order  of  the  Court  of  Review  for 

Payment  of  Money,  and  Interest, 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith^  to  the  Sheriff  of 
greeting :  We  command  you  that  of  the  goods  and  chattels  of 
C.  D.  in  your  iMuliwick,  you  cause  to  be  made  the  sum  of  ,  and 

slso  interest  thereon  at  the  rate  of  £4  per  centum  per  annum,  from  the 

day  of  (6),  which  said  sum  of  money  and  interest  were  lately, 

before  us  in  our  Court  of  Review,  in  a  certain  matter  there  depending, 
intituled  '*  In  the  matter  of  £.  F.  a  Bankrupt,"  by  an  Order  of  our 
Baid  Court,  beariog  date  the  day  of  ,  ordered  to  be  paid 

by  the  said  C.  D.  to  A.  B. :  And  that  you  have  that  money  and  in- 
terest before  us  in  our  said  Court  immediately  after  the  execution 
hereof,  to  be  paid  to  the  said  A.  B.  in  pursuance  of  the  said  Order: 
And  that  you  do  all  such  things  as,  by  the  statute  passed  in  the 
second  year  of  our  reign,  you  are  authorised  and  required  to  do  in 
this  behalf:  And  in  what  manner  you  shall  have  executed  this  our 
Writ  make  appear  to  us  in  our  said  Court  immediately  after  the  exe- 
cution thereof,  and  have  there  then  this  Writ 

Witness,  &c. 


No.  III. 

Writ  of  Fieri  Facias  on  an  Order  of  the  Court  of  Review  for 

Payment  of  Money y  and  Costs, 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  Sheriff  of 
greeting :  We  command  you  that  of  the  goods  and  chattels  of 
C.  D.  in  your  bailiwick,  you  cause  to  be  made  the  sum  of  , 

which  said  sum  of  money  was  lately,  before  us  in  our  Court  of  Review, 
in  a  certain  matter  there  depending,  intituled  **  In  the  matter  of  £.  F. 


(a)  The  day  on  which  the  Order  was  made,  or  if  that  were  prior  to  ihe 
lit  of  October  1838,  say  "  from  the  Isi  day  of  October  1838." 
(6)  The  day  menttoned  in  the  order. 

1  2 
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a  bankrupt,"  by  an  Order  of  our  said  Court,  bearing  date  dw 
day  of  ,  ordered  to  be  paid  by  the  said  C.  D.  to  A.  B^  tqgdNr 

with  certain  costs  in  the  said  Order  mentioned,  and  which  costs  bste 
been  taxed  and  allowed  [by  G.  H.  Esquire,  one  of  the  Deputy  Regis- 
trars of  the  Court  of  BanKruptcy](a)  at  the  sum  of  ,  as  lypesB 
by  the  certificate  of  the  said  [Deputy  Registrar]  (a)  dated  the 
day  of  :  And  that  of  the  goods  and  chattels  of  the  said  C.  D. 
in  your  bailiwick  vou  further  cause  to  be  made  the  said  sam  of 
(b)  together  with  interest  at  the  rate  of  £4  per  cwtum  fa 
annum  on  the  said  sum  of  (c)  from  the  day  ti 
(ji),  and  on  the  said  sum  of  (6)  from  the  day 
of  («):  And  that  you  have  that  money  and  interest  befiae  m 
in  our  said  Court  immediately  after  the  execution  hereof,  to  be  psid 
to  the  said  A.  B.  in  pursuance  of  the  said  Order,  and  that  you  do  all 
such  things  as,  by  the  statute  passed  in  the  second  year  of  our  x^, 
you  are  authorised  and  required  to  do  in  this  behalf:  And  ia  whst 
manner  you  shall  have  executed  this  our  Writ  make  appear  to  us  in 
our  said  Court  immediately  after  the  execution  thereof,  and  ban 
there  then  this  Writ 
Witness,  &c. 

No.  IV. 

Writ  of  Fieri  Facias  on  an  Order  of  the  Court  tf  iMev  /or 
Pajftnent  of  Money ^  Interest^  and  Co§is. 

VicToaiA,  by  the  grace  of  God  of  the  United  Kingdom  of  Gnat 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  Sheriff  of 
greeting :  We  command  you,  that  of  the  gooda  and  ehatteb  of 
C.  D.  in  your  bailiwick  you  cause  to  be  made  the  sum  of  ,  sad 

also  interest  thereon  at  the  rate  of  £4  per  centum  per  annum  froai 
the  day  of  (/},  which  said  sum  of  money  and  intocrt 

were  lately  before  us  in  our  Court  of  Review,  in  a  certain  maltsr 
there  depending,  intituled  **  In  the  matter  of  £.  F.  a  bankrupt,*  by 
an  Order  of  our  aaid  Court  bearing  date  the  day  of  , 

ordered  to  be  paid  by  the  said  CD.  to  A.  B.  together  with  cotaiB 
costs  in  the  said  Order  mentioned,  and  which  coals  have  been  taxed 
and  aUowed  by  [G.  H.  Esquire,  one  of  the  Deputy  Rcgistran  of  tfac 
Court  of  Bankruptcy],  at  the  sum  of  as  appeara  oy  the  certift- 

cate  of  the  said  [Deputy  Reeistrar](a^  dated  the  day  of 

And  that  of  the  goods  and  chattels  ot  the  said  C.  D.  in  your  bailiwid^ 
you  further  cause  to  be  made  the  said  sum  of  together  widi  in- 

terest thereon  at  the  rate  aforesaid  from  the  day  of  (i)'* 

And  that  you  have  that  money  and  interest  before  us  in  our  and 
Court  immediately  after  the  executicm  hereof,  to  be  paid  to  die  ssid 
A.  B.  in  pursuance  of  the  said  Order :  And  that  you  do  all  things  as, 
by  the  atatute  passed  in  the  second  year  of  our  reign,  you  are  audio- 

(a)  Or  as  the  fisct  may  be,  depending  on  whom  the  coati  were  taxed  by. 

(6)  The  coats.  (e)  The  money. 

(d)  The  date  of  the  Order,  or  if  that  were  prior  to  the  1st  October  1831. 
aay  "  from  the  Ist  day  of  October  1838." 

(t)  The  date  of  the  certificate,  or  if  that  were  prior  to  the  1st  of  October 
1838,  say,  **  from  the  1st  day  of  October  1838." 

(/  )  The  day  meottoned  in  the  Order. 

(g)  The  date  of  the  certificate  of  taxation,  or,  if  that  ware  prior  ta  the 
Ist  October  1838,  say,  "  from  the  1st  day  of  October  1838." 
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naed  and  required  to  do  in  this  behalf:  And  in  what  manner  you 
^mU  have  executed  this  our  Writ  make  appear  to  us  in  our  said 
Court  immediately  after  the  execution  thereof,  and  have  there  then 
UusWrit 

Witness,  &c. 

No.  V. 

Writ  of  Fieri  Facias  on  an  Order  of  (he  Court  of  Review  for 

Payment  of  Costs. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  Sheriif  of 
greeting:  We  command  you  that  of  the  goods  and  chattels  of 
C  D.  in  your  bailiwick  you  cause  to  be  made  the  sura  of  , 

for  certain  costs  which  were  lately,  before  us  in  our  Court  of  Review, 
''lu  the  matter  of  £.  F.  a  bankrupt,''  by  an  Order  of  our  said  Court, 
bearing  date  the  day  of  ,  ordered  to  be  paid  by  the  said 

C  D.  to  A.  B.,  and  which  costs  have  been  taxed  and  allowed  by 
[G,  H.  Esquire,  one  of  the  Deputy  Registrars  of  the  Court  of  Bank- 
'^tcy](a)  at  the  sum  of  as  appears  by  the  certificate  of  the 

md  [Deputy  Regi8trar](a)  dated  the  day  of  :  And  that 

of  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  you  fur- 
ther cause  to  be  made  interest  on  the  said  sum  of  ,  at  the  rate 
of  £4  per  centum  per  annum,  from  the  day  of  (b) :  And 
that  you  have  that  money  and  interest  before  us  in  our  said  Court  im- 
niMuately  after  the  execution  hereof,  to  be  paid  to  the  said  A.  B.  in 
pomance  of  the  said  Order :  And  that  you  do  all  such  things  as,  by 
the  statute  passed  in  the  second  year  of  our  reign,  you  are  authorised 
and  required  to  do  in  this  behalf:  And  in  what  manner  you  shall 
have  executed  this  our  Writ  make  appear  to  us  in  our  said  Court  im- 
mediately after  the  execution  thereof,  and  have  there  then  this  Writ. 
Witness,  &c. 


No.  VI. 

Writ  of  Elegit  on  an  Order  of  the  Court  of  Review  for  Payment 

of  Money y  or  Money  and  Interest. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  Sheriff  of 
greeting :  whereas  lately  in  our  Court  of  Review,  in  a  certain 
matter  there  depending,  intituled  "  In  the  matter  of  £.  F.  a  bankrupt," 
hy  an  Order  of  our  said  Court  made  in  the  said  matter,  and  bearing 
wite  the  day  of  ,  it  was  ordered  that  C.  D.  should  pay 

unto  A .  B,  the  sum  of  £  [if  interest  be  given  by  the  Order 

foy, "  together  with  interest  thereon  after  the  rate  of  £4  per  centum  per 
Annum,  from  the  day  of  "] :  And  afterwards  the  said  A.  B. 

came  into  our  said  Court  of  Review,  and,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  chose  to  be  delivered  to  him, 
[**her,"  or  "them,"  at  the  case  may  5e],  all  the  goods  and  chattels  of  the 
>&id  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough, 

(«)  Or  as  ihe  fact  may  be,  depending  on  whom  the  costs  were  laied  by. 
(b)  The  date  of  the  certificate  of  taxalioo,  or,  if  that  weie  prior  to  the 
Ut  October  1838,  say,  *•  from  the  Ut  day  of  October  1838." 
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and  also  all  such  lands,  tenements,  rectories,  tithes,  rents  and  here- 
ditaments,  including  lands  and  hereditaments  of  copjhold  or  customaiy 
tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or  any  one  in  trust  for  hira, 
was  seised  or  possessed  of  on  the  day  of  (o),  in  the  year 

of  our  Lord  ,  or  at  any  time  afterwards,  or  over  which  die 

said  C.  D.  ou  the  said  day  of  (a),  or  at  any  time  afker- 

wards,  had  any  disposing  power  which  he  might,  without  the  aasent 
of  any  other  person,  exercise  for  his  own  benefit,  to  hold  to  him  the 
said  goods  and  chattels  as  his  proper  goods  and  chattels,  and  to  boUl  the 
said  lands,  tenements,  rectories,  tithes,  rents  and  hereditaments  r^ 
spectively,  according  to  the  nature  and  tenure  thereof,  to  him  and  to 
his  assigns,  until  the  said  sum  of  £  ,  together  with  interest  there- 
on, at  ue  rate  of  £4  per  centum  per  annum  from  the  said  day 
of  (6),  shall  have  been  levied :  Therefore  we  command  yon  that 
without  delay  you  cause  to  be-  delivered  to  the  said  A.  B.,  br  a  reason- 
able price  and  extent,  all  the  goods  and  chattels  of  the  said  C.  D.  in 
your  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and  also  aU 
such  lands,  tenements,  rectories,  tithes,  rents  and  hereditaments,  in- 
cluding lands  and  hereditaments  of  copyhold  or  cnstomary  tenure,  in 
your  bailiwick,  as  the  said  CD.  or  any  person  in  trust  for  him  was 
seised  or  possessed  of  on  the  said  day  of  (a),  or  at  any 
time  afterwards,  or  over  which  the  said  C.  D.  on  the  said  daV 
of  (a),  or  at  any  time  afterwards,  had  any  disposing  power  which 
he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own 
benefit ;  to  hold  the  said  goods  and  chattels  to  the  said  A.  B.  as  his 
proper  goods  and  chattels,  and  also  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments  respectively,  aocordinf  to  the 
nature  and  tenure  thereof  to  him  and  to  his  assigns,  antil  the  said 
sum  of  £  together  with  interest  as  aforesaid,  shall  have  been 
levied.  And  in  what  manner  you  shall  have  executed  this  our  Writ 
make  appear  to  us  in  our  Court  of  Review  aforesaid,  immediatelj  after 
the  execution  thereof,  under  your  seal  and  the  seals  of  thoae  by  whose 
oath  you  shall  make  the  said  extent  and  appraisement;  and  have  theie 
then  this  Writ 

Witness  Ourself  at  Westminster,  &c. 

No.  VII. 

Writ  €fElegU  on  an  Order  of  the  Court  of  Review  for  Paymemt 

of  Costs. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  Sheriff  of 
erecting:  Whereas  lately  in  our  Court  of  Review,  in  a  certain 
matter  there  depending,  intituled  **  In  the  matter  of  £.  F.  a  bankrupt,*' 
by  an  Order  of  our  said  Court  made  in  the  said  matter,  and  bearing 
date  the  day  of  ,  it  was  ordered  that  C.  D.  should  pay 

iich 


unto  A.  B.  certain  costs,  as  in  the  said  Order  mentioned,  and  whici 

costs  have  been  taxed  and  allowed  by  [G.  H.  Esquire,  one  of  the 

Deputy  Registrars  of  the  Court  of  mnkruptcy]  (c)  at  the  sum  of 


(a)  The  dsy  on  which  the  Order  was  made. 

(b)  If  the  Order  be  for  money  and  interest,  the  day  mentioned  in  the 
Oraer ;  if  for  money  only,  the  day  on  which  the  Order  was  made ;  or  ia 
case  it  was  made  prior  to  the  1st  of  October  1838,  say  "  from  the  1st  day 
of  October  1838.*' 

(c)  Or  as  the  fact  may  be,  depending  on  whom  the  costs  were  taxed  hj. 
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£  t  as  appears  by  the  certificate  of  the  said  [Deputy  Registrar]  (a), 
dated  the  day  of  :  And  afterwards  tne  said  A.  B.  came 

into  our  said  Court  of  Review,  and,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  chose  to  be  delivered  to  him 
all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except 
his  oxen  and  beasts  of  the  plough ;  and  also  all  such  lands,  tenements, 
rect<mes,  tithes,  rents  and  hereditaments,  including  lands  and  here- 
ditamenta  of  copyhold  or  customary  tenure,  in  your  bailiwick,  as  the 
laid  C.  D.  or  any  one  in  trust  for  him  was  seised  or  possessed  of  on 
the  day  of  (6),  in  the  year  of  our  Lora  ,  or  at 

any  time  afterwards,  or  over  which  the  said  C.  D.  on  the  said 
day  of  (6),  or  at  any  time  afterwards,  had  any  disposing  power 

which  he  might,  without  the  assent  of  any  other  person,  exercise  for 
his  own  benefit ;  to  hold  to  him  the  said  goods  and  chattels  as  his  proper 
goods  and  chattels,  and  to  hold  the  said  lands,  tenements,  rectones, 
tithes,  rents  and  hereditaments  respectively,  according  to  the  nature 
and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  said  sum  of 
£  y  together  with  interest  thereon  at  the  rate  of  £4  per  centum 

per  aunuTO  m>m  the  said  day  of  (c),  shall  have  been 

levied :  Therefore  we  command  you  that  without  delay  you  cause  to 
be  delivered  to  the  said  A.  B.,  by  a  reasonable  price  and  extent,  all  the 
goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen 
and  beasts  of  the  plough;  and  also  all  such  lands  and  tenements,  rec- 
tories, tithes,  rents  and  hereditaments,  including  lands  and  heredita- 
ments of  copyhold  or  customary  tenure,  in  your  bailiwick,  as  the  said 
C.  D.  or  any  person  or  persons  in  trust  for  him  was  or  were  seised  or 
poMcssod  of  on  the  said  day  of  (6),  or  any  time  after- 

wards, or  over  which  the  said  C.  D.  on  the  said  day  of  (6), 

or  at  any  time  afterwards,  had  any  disposing  power  which  he  might, 
without  the  assent  of  any  other  person  or  persons,  exercise  for  his  own 
benefit ;  to  hold  the  said  goods  and  chattels  to  the  said  A.  B.  as  his 
proper  goods  and  chattels ;  and  also  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments  respectively,  according  to 
the  nature  and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  said 
sum  of  £  ,  ti^ether  with  interest  as  aforesaid,  shall  have  been 

levied :  And  in  what  manner  you  shall  have  executed  this  our  Writ 
make  appear  to  us  in  our  Court  of  Review  aforesaid,  immediately  after 
the  execution  thereof,  under  your  seal  and  the  seals  of  those  by  whose 
oath  you  shall  make  the  said  extent  and  appraisement;  and  have  then 
there  this  Writ 

Witness  Ourself  at  Westminster,  &c. 


No.  VIII. 

JFrit  of  Elegit  on  an  Order  of  the  Court  of  Review  for  Payment 

of  Money ^  and  Costs, 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 

Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  SherifiT  of 

greeting :  Whereas  lately  in  our  Court  of  Review,  in  a  certain 

matter  Siere  depending,  intituled  "  In  the  matter  of  £.  F.  a  bankrupt," 


if 


(a)  Or  as  the  fact  may  be,  depending  on  whom  the  costs  were  taxed  by. 
(M  The  date  of  the  certificate  of  taxation. 

(e)  The  date  of  the  certificate  of  taxation,  or  if  that  were  prior  to  the  1st 
of  October  1838,  say  "  from  the  1st  day  of  October  1838." 
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by  an  Order  of  our  said  Court  made  in  the  same  matter,  and  bearing 
date  tbe  day  of  ,  it  was  ordered  tbat  C.  D.  should  pay  onto 

A.  B.  the  sum  of  £  t<^ether  with  certain  costs  as  in  the  said 

Order  mentioned,  and  which  costs  have  been  taxed  and  aDowed  by 
[G.  H.  Esquire,  one  of  the  Deputy  Registrars  of  the  Court  of  Bank- 
ruptcy] (a)  at  the  sum  of  £  as  appears  by  the  certificate  of  tbe 
said  [Deputy  R^^istrar]  (a)  dated  the  day  of  :  And 
afterwards  the  said  A.  B.  came  into  our  said  Court  of  RerieWy  and, 
accordinff  to  the  form  of  the  statute  in  such  case  made  and  provided, 
chose  to  he  delivered  to  him  all  the  goods  and  chattels  of  the  said  C.  D. 
in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and  abo 
all  such  lands,  tenements,  rectories,  tithes,  rents  and  hereditamenti, 
including  lands  and  hereditaments  of  copyhold  or  customary  tenure,  in 
your  baiUwick,  as  the  said  C.  D.  or  any  one  in  trust  for  him  was  seised 
or  possessed  of  on  the  day  of  in  the  year  of  cor  Lord 
(6),  or  at  any  time  afterwards,  or  over  which  the  said  C  D. 
on  the  said  day  of  ,  or  any  time  afterwarda,  had  any 
disposing  power  which  he  might,  without  the  assent  of  any  other  per- 
son, exercise  for  his  own  benefit ;  to  hold  to  him  the  said  goods  and 
chattels  as  his  proper  goods  and  chattels,  and  to  hold  the  said  lands, 
tenements,  rectories,  tithes,  rents  and  hereditaments  respectively,  ac- 
cording to  the  nature  and  tenure  thereof)  to  him  and  to  his  assigns, 
until  the  said  two  several  suras  of  £  and  £  together  with 
interest  upon  the  said  sum  of  £  at  the  rate  of  £4  per  centum 
per  annum,  from  the  day  of  (c),  and  on  the  said  snm 
of  £  at  the  rate  aforesaid  from  the  day  of  («/),  shaD 
have  been  levied :  Therefore  we  command  you  that  without  delay  you 
cause  to  be  delivered  to  the  said  A.  B.,  by  a  reasonable  price  and  ex- 
tent, all  the  goods  and  chattels  of  the  said  C.  D.  in  your  haiMwick, 
except  his  oxen  and  beasts  of  the  plough,  and  also  all  such  landa  and 
tenements,  rectories,  tithes,  rents  and  nereditaments,  including  landa 
and  hereditaments  of  copyhdd  or  customary  tenure,  in  your  bmliwi^ 
as  the  said  C.  D.  or  any  person  or  persons  in  trust  for  him  was  or  were 
seised  or  possessed  of  on  the  said  day  of  (fr),  or  at  any 
time  afterwards,  or  over  which  the  said  C.  D.  on  the  said  day 
of  (6),  or  at  any  time  afterwards,  had  any  disposing  power, 
which  he  might,  without  the  assent  of  any  ether  person,  exercise  lor 
his  ovm  benefit ;  to  hold  the  said  goods  and  chattels  to  the  said  A.  B. 
as  his  proper  goods  and  chattels,  and  also  to  hold  the  said  lands,  tene- 
ments, rectories,  tithes,  rents  and  hereditaments  respectivdy,  aooordiag 
to  the  nature  and  tenure  thereof,  to  him  and  to  his  assiffns,  untfl  the  said 
two  several  sums  of  £  and  £  ,  together  with  interest  afbte- 
said,  shall  have  been  levied :  And  in  what  manner  you  shall  have 
executed  this  our  Writ  make  appear  to  us  in  our  Court  of  Review 
aforesaid,  immediately  after  the  execution  thereof,  under  your  seal  and 
the  seals  of  those  by  whose  oath  you  shall  make  the  said  extent  and 
appraisement ;  and  have  there  then  this  Writ. 
Witness  Ourself  at  Westminster,  &c. 


(a)  Or  as  the  fact  may  be,  depending  on  whom  the  costs  were  taxed  by. 
(h)  The  day  on  which  the  Order  was  made. 

(c)  The  day  on  which  the  Order  was  made,  or  in  case  it  was  made  prior 
to  the  Ist  October  1838,  say  "  from  the  Ist  day  of  October  1838." 

(d)  The  date  of  the  certificate  of  taxation,  or  if  that  were  prior  to  the  Isl 
day  of  October  1838,  say,  "  from  the  1st  day  of  October  1838." 
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No.  IX. 

IVrit  of  Elegit  on  an  Order  of  the  Court  of  Review  for  Pai/ment 

ofMonej/,  Interest y  and  Costs, 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  Sheriff  of 

,  greeting :  Whereas  lately  in  our  Court  of  Review,  in  a  certain 
matter  there  depending,  intituled  "  In  the  matter  of  E.  F.  a  bank- 
rupt," by  an  Order  of  our  said  Court  made  in  the  said  matter,  and 
bearing  date  the  day  of  ,  it  was  ordered  that  C.  D. 

should  pay  unto  A.  B.  the  sum  of  £  together  with  interest 

thereon  after  the  rate  of  £4  per  centum  per  annum,  from  the 
day  of  ,  together  also  with  certain  costs  as  in  the  said  Order 

mentioned,  and  which  costs  have  been  taxed  and  allowed  by  [G.  H. 
Esquire,  one  of  the  Deputy  Registrars  of  the  Court  of  Bankruptcy]  (a) 
at  the  sum  of  £  ,  as  appears  by  the  certificate  of  the  said 

[Deputy  Re^^istrarl  (a)  dated  the  day  of  :  And  afler- 

waroB  the  said  A.  B.  came  into  our  said  Court  of  Review,  and,  accord- 
ing to  the  statute  in  such  case  made  and  provided,  chose  to  be  delivered 
to  him  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick, 
except  his  oxen  and  beasts  of  the  plough ;  and  also  all  such  lands, 
tenements,  rectories,  tithes,  rents  and  hereditaments,  including  lands 
and  hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick, 
as  the  said  C.  D.,  or  any  one  in  trust  for  bim,  was  seised  or  possessed 
of  on  the  day  of  in  the  year  of  our  Lord  (6),  or 

at  any  time  afterwards,  or  over  which  the  said  C.  D.  on  the  said 

day  of  (b)t  or  at  any  time  afterwards,  had  any  disposing 

power  which  he  might,  without  the  assentof  any  other  person,  exercise 
for  his  own  benefit ;  to  hold  to  him  the  said  ^oods  ana  chattels  as  hia 
proper  goods  and  chattels,  and  to  hold  the  said  lands,  tenements,  rec- 
tories, tithes,  rents  and  hereditaments  respectively,  according  to  the 
nature  and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  said 
two  several  sums  of  £  and  £  together  with  interest  upon 

the  sud  sum  of  £  at  the  rate  of  £4  per  centum  per  annum, 

from  the  said  day  of  (c),  and  on  the  said  sum  of  £ 

at  the  rate  aforesaid,  from  the  day  of  (d),  shall  have 

been  levied:  Therefore  we  command  you  that  without  delay  you 
cause  to  be  delivered  to  the  said  A.  B.,  by  a  reasonable  price  and 
extent,  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick, 
except  his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands  and 
tenements,  rectories,  tithes,  rents  and  hereditaments,  including  lands 
and  hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick, 
as  the  said  C.  D.,  or  any  person  or  persons  in  trust  for  him,  was  or 
were  seised  or  possessed  of  on  the  said  day  of  (6),  or  at 

any  time  afterwards,  or  over  which  the  said  C.  D.  on  the  said 
day  of  ,  or  at  any  time  afterwards,  had  any  disposing  power 

which  he  might,  without  the  assent  of  any  other  person,  exercise  xor  his 
own  benefit ;  to  hold  the  said  goods  and  chattels  to  the  said  A.  B.  as 
his  proper  goods  and  chattels,  and  also  to  hold  the  said  lands,  tene- 


(a)  Or  as  the  fact  may  be,  depending  on  whom  the  costs  were  taxed  by. 
(ft)  The  day  on  which  the  Oraer  was  made. 

(c)  The  day  mentioned  in  the  Order. 

(d)  The  date  of  the  certificate  of  taxation,  or  if  that  were  prior  to  the  1st 
of  October  1838,  say  "  from  the  1st  day  of  October  1838." 
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ments,  rectories,  tithes,  rents  and  hereditaments  respectively,  aceofding 
to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns,  until  die 
said  two  several  sums  of  X  and  £  ,  together  with  interest 

as  aforesaid,  shall  have  been  levied :  And  in  what  manner  you  shall 
have  executed  this  our  Writ  make  appear  to  us  in  our  Court  of 
Review  aforesaid  immediately  after  the  execution  thereof,  under  your 
seal  and  the  seals  of  those  by  whose  oath  you  shall  make  the  nid 
extent  and  appraisement ;  and  have  there  then  this  Writ. 
Witness  Ourself  at  Westminster,  &c. 

No.  X. 

JFrit  of  Venditioni  Exponas, 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  Sheriff  of 

ffreetinff :  Whereas  by  our  Writ  we  lately  commaiided  yoa 
that  of  the  goods  and  chattels  of  C.  D.  [here  recite  the  Fieri  Fadas  to 
the  end]t  ^>^^  on  the  day  of  you  returned  to  ns  in  our 

Court  of  Review  aforesaid,  that,  by  virtue  of  the  said  Writ  to  yon 
directed,  you  had  taken  goods  and  chattels  of  the  said  C.  D.  to  the 
value  of  the  money  and  interest  aforesiud,  which  said  gooda  and 
chattels  remained  in  your  hands  unsold  for  want  of  buyers :  Therefore 
we,  being  desirous  that  the  said  A.  B.  should  be  satisfied  his  money 
and  interest  aforesaid,  command  you  that  you  expose  to  sale,  and  sei^ 
or  cause  to  be  sold,  the  goods  and  chattels  of  the  said  C.  D.  by  yon  in 
form  aforesaid  taken,  and  every  part  thereof,  for  the  best  price  that 
can  be  gotten  for  the  same,  and  have  the  money  arising  from  anch  sale 
before  us  in  our  said  Court  of  Review  aforesaid  immediately  after  the 
execution  hereof,  to  be  paid  to  the  said  A.  B.,  and  have  there  theo 
this  Writ 

Witness  Ourself  at  Westminster,  the  day  of  in 

the  year  of  our  reign. 

J.  L.  Knight  Bruce,  C.  J. 
Approved,  G.  Rose. 

Lyndhurst,  C. 


STATUTES. 


By  the  recent  Act  <*  to  amend  the  Law  of  iDaoIyeiicy, 
Bankruptcy  and  Execution,"  7  &  8  Vict  c.  96,  various  alter- 
ations are  made  in  the  provisions  of  the  5  &  6  Vict  c.  116, 
for  the  relief  of  insolvent  debtors. 

By  section  57,  arrest  upon  final  process  is  abolished  ia  any 
action  for  the  recovery  of  any  debt,  wherein  the  sum  reco- 
vered shall  not  exceed  20/.,  exclusive  of  the  costs. 

By  section  41,  the  Lord  Chancellor  is  empowered^  upon 
petition  made  to  him  in  writing  by  any  trader,  who  shall  have 
filed  a  declaration  of  insolvency  in  manner  and  form  pre- 
scribed by  the  statute  in  that  case  made  and  provided  relating 
to  bankrupts,  and  upon  payment  of  the  like  sum  as  is  pay- 
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able  upon  the  granting  a  fiat  upon  the  petition  of  a  creditor, 
to  be  carried  to  and  to  be  applicable  to  the  purposes  of  the 
account  in  the  Bank  of  England,  intituled  **  The  Secretary 
of  Bankrupts'  Account/'  to  issue  a  fiat  in  bankruptcy  against 
such  trader,  and  to  authorise  the  prosecution  thereof  in  the 
Court  of  Bankruptcy  in  London,  or  in  any  District  Court 
of  Bankruptcy ;  and  it  is  declared  that  the  Court,  so  au- 
tborised  as  aforesaid,  upon  the  application  of  such  trader, 
and  upon  proof  of  the  trading  and  of  the  filing  of  such 
declaration,  or  upon  the  application  of  any  creditor  or  cre- 
ditors of  such  trader  to  such  amount  as  by  the  said  statute 
required  for  a  petitioning  creditor's  debt,  and  upon  proof  of 
the  matters  requisite  to  support  a  fiat  issued  upon  the  peti- 
tion of  a  creditor,  may  make  the  adjudication  of  bankruptcy 
under  such  fiat ;  and  all  further  proceedings  under  such  fiat 
are  to  be  thenceforth  prosecuted  and  carried  on  in  like  manner, 
aa  if  such  fiat  had  been  issued  and  adjudicated  upon  on  the 
petition  of  a  creditor  of  the  bankrupt. 

By  iection  4i2,  "  the  Lord  Chancellor  may  from  time  to 
time  attach  the  several  Commissioners  of  the  Court  of  Bank- 
ruptcy appointed  to  act  in  the  country,  to  such  districts  de- 
scribed by  her  Majesty,  with  the  advice  of  her  Privy  Councils 
as  he  shall  think  fit." 

By  section  43,  ''  a  minute  of  every  petition  filed  by  any 
trader  under  the  provisions  of  the  said  recited  act  (the  5  &  6 
Vict,  c  116),  shall  be  transmitted  to  the  Lord  Chancellor's 
Secretary  of  Bankrupts,  at  such  time  and  in  such  manner  and 
form  as  the  Lord  Chancellor  shall  direct." 

By  section  44,  reciting  that  "  it  may  be  expedient  that  the 
Courts  of  Bankruptcy  should  hold  sittings  in  some  matters  of 
bankruptcy,  or  petitions  for  protection  from  process,  at  some 
place  or  places  at  which  such  courts  have  not  hitherto  been 
used  to  sit,"  it  is  enacted  "  that  it  shall  be  lawful  for  the  Lord 
Chancellor,  at  any  time  or  times  whenever  it  shall  appear  to 
him  under  the  circumstances  of  the  case  to  be  expedient,  by 
any  Order  or  Orders,  to  give  the  necessary  directions  in  that 
behalf.  And  every  Commissioner,  and  Deputy  Registrar,  act- 
ing under  any  such  Order,  shall  have  paid  to  him  his  travelling 
and  other  expenses,  in  the  same  manner  and  out  of  the  same 
fund  as  travelling  and  other  expenses  are  directed  to  be  paid 
by  the  5  &  6  Vict.  c.  122,  to  any  Commissioner  or  Deputy 
Registrar  acting  for,  or  in  aid  of,  any  Commissioner  or  Deputy 
Registrar  in  cases  provided  for  by  such  act." 


cxxx  APPENDIX. 

By  section  45,  the  Lord  Chancellor  is  empowered  *'to 
appoint  some  fit  and  proper  person,  such  person  being  a 
barrister  of  not  less  than  five  years  standing  at  the  bar,  or 
who  shall  have  practised  as  a  pleader  for  not  less  than  five 
years,  or  who  shall  have  held  the  office  of  Registrar  or  Deputy 
Registrar  of  the  Court  of  Bankruptcy  for  not  less  than  five 
years,  or  an  admitted  attorney  of  one  of  her  Majesty's  supe- 
rior Courts  at  Westminster,  or  of  her  Majesty's  Court  of 
Bankruptcy,  in  actual  practice,  of  not  less  than  five  yean 
standing  on  the  roll  of  such  Court  or  Courts,  to  be  the  taxing 
officer  of  the  Court  of  Bankruptcy,  and  to  be  called  the 
Master  of  the  said  Court,  at  such  salary  not  exceeding  1200/. 
per  annum,  as  the  Lord  Chancellor  shall  think  fit,  and  to  be 
entitled  to  an  annuity  not  exceeding  two-thirds  of  such 
salary,  if  and  when  such  officer  shall  be  affected  with  some 
permanent  infirmity  disabling  him  from  the  due  execution  of 
his  office,  such  salary  or  annuity,  as  the  case  may  be,  to  be 
charged  upon  and  paid  (without  any  deduction  except  the 
tax  on  income)  out  of  the  same  fund,  and  at  the  same  times 
and  in  like  manner,  as  the  salaries  or  annuities  of  the  Regis- 
trars and  Deputy  Registrars  of  the  said  Court."  The  Lord 
Chancellor  may  fill  up  any  vacancy  in  the  office.  "And 
every  such  taxing  officer  shall  hold  his  office  during  his  good 
behaviour,  and  shall  discharge  his  duties  in  person,  except 
where  otherwise  provided  by  the  act,  or  by  any  regulation  to 
be  made  under  the  act,  and  may  be  removed  from  bis  office 
by  the  Lord  Chancellor  for  misconduct."  The  business  to 
be  transacted  by  this  officer  is  declared  to  be  "  the  swearing 
of  such  affidavits  as  may  be  sworn  before  any  Commissioner, 
Registrar,  or  Deputy  Registrar  of  the  Court  of  Baokniptey, 
and  the  taxing  of  such  costs  taxable  by  any  Court  of  Bank* 
ruptcy,  by  virtue  of  any  statute  now  or  hereafter  to  be  in 
force,  as  the  Lord  Chancellor  shall  from  time  to  time  by  any 
general  or  other  Order  direct,  subject  to  review  of  the  Court 
authorised  to  tax  the  same ;  and  the  place,  time  and  manner, 
in  which  the  same  shall  be  conducted,  shall  be  such  as  the 
Lord  Chancellor  shall  by  any  such  Order  direct." 

By  section  46,  upon  the  taxation  of  any  bills,  there  shall 
be  paid  to  the  Master  such  sum  as  the  said  Master  shall 
decide,  not  less  than  1«.,  nor  more  than  lOs.,  and  also  4^  a 
folio,  over  and  above  the  said  sum  of  lOs.,  for  every  folio  ex- 
ceeding twenty  folios  of  such  bill. 

By  section  47,  all  sums  and  fees  received  by  the  Master  are 
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directed  to  be  paid  by  him  into  the  Bank  of  England,  to  the 
creditof  the  Accountant  in  Bankruptcy  to  the  account  intituled 
"  The  Secretary  of  Bankrupts'  Account,"  afler  deducting 
fuch  aum  as  the  Lord  Chancellor  shall  think  fit  for  the  ex- 
penses of  the  office. 

By  section  48,  in  case  of  sickness,  or  other  unavoidable 
cause  of  absence  for  a  longer  period  than  two  months  at  any 
one  time,  the  Lord  Chancellor  may  give  leave  of  absence  to 
the  Master,  by  Order  in  writing,  and,  if  necessary,  appoint  a 
deputy  in  his  place  during  such  time  as  expressed  in  the 
Order. 

By  section  49,  the  Registrars  and  Deputy  Registrars  are  to 
be  paid  in  future  only  by  salary,  and  are  given  an  increase  of 
tOOL  a  year,  in  addition  t<^  the  increase  of  200/.  a  year  given 
them  by  the  5  &  6  Vict.  c.  122,  making  now  the  salaries  of 
the  two  Chief  Registrars  1200/.  each,  of  the  Deputy  Regis- 
trars in  London  1000/.  each,  and  the  Deputy  Registrars  in  the 
country  800/.  each. 

By  section  50,  all  fees  received  by  the  Chief  Registrar  are  to 
be  paid  by  him,  as  the  Lord  Chancellor  shall  by  any  Order 
direct,  into  the  Bank  of  England,  to  the  credit  of  the  Ac- 
countant in  Bankruptcy,  to  the  account  intituled  "  Interest 
arising  from  the  Bankruptcy  Fund  Account,"  after  deducting 
auch  sum  as  the  Lord  Chancellor  shall  think  fit  for  stationery 
and  other  incidental  expenses  of  the  offices  of  the  Chief  Regis- 
trar and  the  Court  of  Review.     The  salaries  to  clerks,  ushers, 
and  other  under  officers  of  the  Court  of  Bankruptcy,  hereto- 
fore paid  by  the  Chief  Registrar  out  of  such  fees,  are  directed 
to  be  thenceforth  paid  by  the  Bank  of  England  out  of  the  fund 
standing  to  such  account,  under  such  Order  as  may  be  made 
by  the  Lord  Chancellor.     And,  on  or  before  the  1st  March 
1845,  if  parliament  be  then  sitting,  or  if  not,  within  fourteen 
days  from  the  commencement  of  the  then  next  session,  there 
is  to  be  laid  before  Parliament  by  the  Chief  Registrar  a 
return  made  up  to  the  Slst  December  then  last,  of  the  total 
amount  of  all  fees  received  by  him,  and  of  the  payment  over 
to  the  Bank  of  England,  such  payment  over  to  be  certified  by 
the  Accountant  in  Bankruptcy,  and  a  like  return  is  to  be 
made  by  him  annually. 

By  section  51,  the  Lord  Chancellor  may,  on  a  petition  pre- 
sented to  him  for  that  purpose,  order  an  annuity  or  clear 
yearly  sum  to  be  paid  to  any  of  the  Registrars,  not  exceeding 
two  thirds  of  his  yearly  salary,  if  he  shall  be  afflicted  with 
VOL.  III.  n 
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some  permanent  infinnity  disabfa'ng  him  from  the  due 
tion  of  his  office,  and  shall  be  desirous  of  resigning  the  same. 
By  section  5d,  "  the  Court  authorised  to  act  in  the  prosecu- 
tion of  any  fiat  in  bankruptcy,  or  any  petition  for  protection 
from  process,  shall  have  power,  whenever  it  shall  seem  expe- 
dient to  such  Court,  to  direct  a  Deputy  Registrar  of  such.Court 
to  act  in  the  prosecution  of  such  fiat  or  petition  for  proof  of 
debts,  and  the  examination  of  parties  or  witnesses  on  oath,  or 
for  either  of  such  purposes,  subject  to  such  rules  and  regulations 
as  the  Lord  Chancellor  shall  from  time  to  time  think  fit  to  make 
in  that  behalf;  the  travelling  expenses  of  such  officer  to  be 
settled  by  such  Court,  and  paid  out  of  the  estate  of  the  bank- 
rupt or  petitioner  as  the  case  may  be ;  and  such  officer  so 
acting  shall  have  and  exercise  the  power  vested  in  such  Court 
for  proof  of  debts  and  examination  of  parties  or  witnesses, 
except  the  power  of  commitment :  Provided  always,  that  all 
such  examinations  of  parties  or  witnesses  shall  be  taken  down 
in  writing,  and  shall  be  annexed  to  and  form  part  of  the  pro- 
ceedings under  such  fiat  or  petition,  as  the  case  may  be." 

By  section  54,  the  Deputy  Registrars  are  in  future  to  be 
called  Registrars. 

By  section  56,  "  the  salary  allowed  to  the  Accountant  shall 
be  in  lieu  of  all  fees  and  emoluments  whatsoever,  and  the 
Accountant  shall  not,  directly  or  indirectly,  receive  any  sum 
either  for  commission,  brokerage,  or  otherwise,  but  only  the 
sum  expressly  allowed  to  him  as  his  salary ;  and  from  boioe- 
forth  the  broker  shall  transact  the  brokerage  business  of  the 
Accountant's  office  upon  such  terms  as  the  Accountant,  and  any 
two  of  the  Commissioners  of  the  Court  of  Bankruptcy,  to  be 
appointed  by  the  I^ord  Chancellor,  shall,  with  the  approba- 
tion of  the  Lord  Chancellor,  determine ;  and  the  sum  paid 
to  the  broker  shall  be  charged  by  the  Accountant  to  the  estate 
for  which  the  investment  or  sale  shall  be  made  j  and  when 
such  sum  to  be  paid  to  the  broker  shall  be  determined,  it 
shall  be  lawful  for  the  Lord  Chancellor  to  direct  the  pay- 
ment, or  any  part  of  it,  to  be  made  from  such  time  retro* 
spectively  and  prospectively  as  to  him  may  seem  just.*' 

By  the  7  &  8  Vict.  c.  70,  various  provisions  are  made  for 
facilitating  arrangements  between  debtors  and  creditors, 
where  the  debtor  is  not  a  trader  within  the  meaning  of  the 
Bankrupt  Laws,  the  provisions  of  Which  act  are,  like  those  of 
the  5  &  6  Vict.  c.  116,  to  be  executed  by  the  Commissioners 
of  the  Court  of  Bankruptcy. 
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RULES  AND  ORDERS 

Made  under  the  1th  and  8M  Vict.  c.  96,  s.  38,  for  the 
better  carrying  into  execution  the  Statute  6th  and  6th 
Victoria^  c.  116,  as  amended  by  the  said  Statute  1th 
and  8/A  Victoria,  c,  96. 

^Ut  December y  1844. 

It  18  OBDERBD  A8  FOLLOWS ;  that  is  to  say, 

1.  That  every  petition  for  protection  from  process  pre- 
sented tjo  the  Court  of  Bankruptcy  or  to  any  District  Court 
of  Bankruptcy,  under  the  provisions  of  the  Statutes  5  &  6 
Vict.  c.  116  and  7  &  8  Vict.  c.  96,  shall  be  taken  to  the 
Chief  Registrar  of  the  Court  of  Bankruptcy  in  Basinghall 
Street,  or  to  a  Registrar  of  the  District  Court  of  Bankruptcy 
in  the  Country  (as  the  case  may  be  in  London  or  in  the 
Country)  between  the  hours  of  eleven  o'clock  in  the  forenoon 
and  two  o'clock  in  the  afternoon,  who  shall  file  and  number 
such  petition,  and  such  Chief  Registrar  or  Registrar  shall 
thereupon  allot  such  petition  by  ballot,  or  in  rotation,  to  one 
of  the  Commissioners  in  London,  or  of  the  District  Court  in 
the  Country  (where  there  are  two  Commissioners),  and  shall 
forthwith  certify  to  such  Commissioner  the  filing  of  such 
petition  and  such  allotment  to  him,  which  certificate  shall  be 
filed  with  the  proceedings  in  the  matter  of  such  petition,  and 
such  petition  shall  be  prosecuted  before  such  Commissioner, 
or  before  the  District  Commissioner,  where  there  is  only 
one  Commissioner  :  Provided  always,  that  any  one  Commis- 
sioner in  London  or  in  the  Country  may,  in  the  absence  of 
any  other  Commissioner,  act  for  him:  Provided  also,  that 
where  a  petition  shall  have  been  previously  filed  by  the  same 
Petitioner,  whether  such  petition  shall  have  been  dismissed 
or  not,  the  new  petition  shall  be  allotted  to  tlie  Commissioner 
to  whom  the  first  petition  was  allotted. 
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2.  That  the  schedule  to  such  petition  shall  be  annexed  at 
the  time  of  filing  such  petition,  and  shall  be,  muiatis  nntkmdu, 
in  the  form  in  use  under  the  5  &  6  VicL  c.  116. 

8.  That  in  all  cases  in  which  a  Petitioner  shall  be  in  cus- 
tody, there  shall  be  filed  with  his  petition  a  certificate  fiom 
the  gaoler  of  the  cause  or  causes  of  the  detention  of  the 
Petitioner. 

4.  Every  Petitioner  shall  deliver  with  his  petition  an  ac- 
count in  writing  in  the  form  set  forth  in  the  schedule  marked 
(B.  No.  1),  annexed  to  these  Orders,  signed  by  the  Petidoner, 
of  all  his  books  of  account  and  vouchers,  and  of  all  bis  per- 
sonal estate  and  effects  then  in  his  possession  or  control,  or 
in  the  possession  or  control  of  any  other  person  by  his  antho- 
rity  or  in  trust  for  him,  and  the  place  or  places  where  the 
same  then  are  or  are  believed  to  be,  and  whether  the  same 
are  liable  for  rent  or  any  other  charge,  and  to  whom  by  name, 
and  the  particulars  of  the  demand,  in  order  that  such  pro- 
perty may  be  duly  ascertained  and  given  up  to  the  Offidsl 
Assignee  or  the  Messenger,  and  that  the  said  account  sbsD 
be  signed  and  delivered  in  duplicate. 

5.  That  one  copy  of  the  estate  paper  mentioned  in  the 
preceding  Order  shall  be  forthwith  transmitted  to  the  broker 
appointed  by  the  Court,  and  such  broker  shall  forthwith  pro- 
ceed to  appraise  the  personal  estate  and  effects  of  such  Pe- 
titioner, and  shall  make  such  return  as  is  set  forth  in  die 
schedule  marked  (B.  No.  2),  annexed  to  these  Orders. 

6.  That  the  warrant  of  seizure  or  possession  to  be  granted 
to  the  Messenger  under  any  petition  shall  be  in  the  same 
form,  mutatis  mutandisf  as  that  now  in  use  in  Matters  of 
Bankruptcy,  and  shall  be  issued  in  the  same  manner,  hot  the 
same  shall  not  be  executed  without  the  special  directioD  of 
the  Commissioner  or  of  the  Assignee  or  Assignees  for  the 
time  being. 

7.  That  every  Petitioner  shall,  immediately  after  an  OfBdal 
Assignee  shall  have  been  appointed  to  his  estate,  deliver  over 
to  the  Official  Assignee  so  appointed  all  monies,  bills,  notes 
and  securities  in  his  possession  or  power,  together  with  all 
books  of  account,  papers  and  writings  relating  to  his  estate 
and  effects. 

8.  That  the  protection  from  process  to  be  given  to  any 
Petitioner  upon  or  afler  filing  his  petition  shall  be  called  the 


RULES  AND  ORDERS.  cxxxv 

**  Interim  Order  for  Protection,"  and  shall  be  prepared  in 
duplicate  in  the  form  set  forth  in  the  schedule  marked  (C. 
No.  ft),  annexed  to  these  Orders,  one  copy  to  be  filed  with 
the  proceedings. 

9.  That  where  a  Petitioner  for  protection  from  process 
shall  be  a  prisoner  in  execution  upon  any  judgment  obtained 
in  any  action  for  the  recovery  of  any  debt,  such  Petitioner 
shall  before  the  granting  of  the  Interim  Order  for  Protection 
give  such  notice  to  the  detaining  creditor  under  such  execu- 
tion as  the  Court  in  which  the  petition  is  prosecuted  shall 
direct,  so  that  such  creditor  may  be  heard  against  the  grant- 
ing of  the  Interim  Order  and  the  discharge  of  such  Petitioner 
oat  of  custody. 

1 0.  That  the  Order  for  discharging  out  of  custody  (under 
section  6  of  7  &  8  Vict.  c.  96),  any  petitioner  being  a  pri- 
soner in  execution  upon  any  judgment  obtained  in  any  action 
for  the  recovery  of  any  debt  mentioned  in  his  schedule,  shall 
be  in  the  form  set  forth  in  the  schedule  marked  (C.  No.  8), 
annexed  to  these  Orders,  and  shall  be  prepared  in  duplicate, 
one  copy  to  be  filed  with  the  proceedings. 

1 1 .  That  the  time  for  making  a  final  Order,  unless  cause 
be  shown  to  the  contrary,  in  the  matter  of  each  petition, 
shall  be  appointed  by  the  Commissioner  acting  in  the  same  ; 
of  which  time  the  Commissioner  shall  cause  notice  to  be 
given  ten  days  at  least  before  the  time  so  appointed,  which 
notice  shall  be  by  advertisement  in  the  form  set  forth  in  the 
schedule  marked  (E.  No.  1),  annexed  to  these  Orders. 

12.  That  the  final  Order  shall  be  made  in  duplicate,  one 
copy  to  be  filed  with  the  proceedings,  and  one  copy  to  be 
delivered  to  the  Petitioner. 

13.  That  previous  to  making  any  application  to  the  Court 
for  any  order  or  orders  under  sections  28  and  Z9  of  the 
7  &  8Vict.  c.  96,  the  Petitioner  shall  give  such  notice  of  the 
application  by  advertisement,  and  to  the  creditors  of  the  Pe- 
titioner, as  the  Court,  under  the  circumstances  of  the  case, 
shall  think  fit  to  direct. 

1 4.  That  all  bills  of  fees  and  disbursements  of  any  Attorney 
or  Messenger  for  business  done  under  the  aforesaid  Act  shall 
be  taxed  by  the  Court  in  which  the  petition  shall  have  been 
filed,  or  by  the  Taxing  Master  of  the  Court  of  Bankruptcy : 
Provided  always,  that  no  charge  shall  be  made  by  the  Mes- 
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senger  for  executing  the  warrant  of  seiaure  or  posseskn, 
unless  the  execution  thereof  shall  be  specially  directed  by  the 
Court. 

15,  That  the  fees  authorized  in  the  annexed  Table,  and 
no  other,  shall. be  taken  in  the  respective  Courts. 

16.  That  the  several  forms  set  forth  in  the  Schedule  an- 
nexed to  these  Orders  shall,  mutatis  muUnuESf  be  used  in  the 
respective  Courts. 


FEES 

To  be  received  and  taken  hy^  or  accounted  for  and  pmd  over 
tOt  the  Chief  Registrar  of  the  Court  of  Bankruptcy^  and  to 
be  paid  by  him  as  directed  by  the?  ^  S  Vict.  c.  96,  s.  50. 

£  «.  i. 

On  filing  petition 0  1    0 

On  swearing  every  affidavit 0  1    6 

On  filing  affidavits  and  other  document 0  1    0 

For  every  search 0  1    0 

For  an  office  copy  of  the  schedule  and  accounts 
annexed,  for  the  Official  Assignee,  unless  the 
Petitioner  has  delivered  one  at  the  time  of  filing 

his  petition,  per  folio  of  ninety  words 0  0    I J 

For  every  sitting  in  the  matter  of  any  petition,  by 

way  of  charge  for  the  use  of  the  Court 0  5    0 

Chas.  Frbd.  Williams,  ^ 

Joshua  Evans, 

R.  G.  C.  Fanb, 

Edward  Hol&otd,  . 

Edwaed  Goxilburn,        f  ^<»»«««w«^'- 

Henry  J.  Strphen, 

Edmund  R.  Daniel, 

Montague  B.  Berei 

Approved, 

LYNDHURST,  C. 
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Made  under  the  1th  if  8th  Vict.  c.  70,  s.  14,  for  the 

better  carrying  into  Effect  the  several  Purposes  of 

the  said  Act, 

January  llth,  1845. 

It  is  ordered  as  follows  ;  that  is  to  say, 

1 .  That  petitions  under  this  Act  shall  he  delivered,  fair]y 
written  on  parchment,  to  the  Registrar  of  the  day  sitting  at 
the  Court  of  Bankruptcy,  between  the  hours  of  eleven  and 
two,  who  shall  number  the  same  as  they  are  received,  and  at 
the  rising  of  the  Court  shall  allot  the  petitions  by  ballot 
among  the  Commissioners  of  the  Court  of  Bankruptcy  in 
London  and  the  Commissioners  of  the  Country  Districts,  re- 
gard being  had  to  the  usual  place  of  residence  of  the  Petitioner, 
the  residences  of  the  major  part  in  number  and  value  of  his 
creditors,  and  the  situation  of  the  property  to  be  administered; 
and  every  petition,  and  the  number  and  allotment  thereof, 
shall  be  entered  in  the  private  minute  book  of  the  Commis- 
sioner of  the  day :  Provided,  that  if  for  any  sufficient  cause, 
agreed  by  any  two  Commissioners,  any  Commissioner  shall 
decline  to  act  in  the  matter  of  any  petition,  or  other  cause 
shall  be  shown  for  altering  the  allotment,  such  petition  shall 
be  allotted  in  such  manner  as  such  two  Commissioners  shall 
direct. 

£.  That  two  fair  copies  of  every  such  petition  shall  be 
delivered  to  the  said  Registrar  at  the  same  time  with  the  ori- 
ginal petition,  one  for  the  use  of  the  Commissioner  to  whom 
the  same  shall  be  allotted,  and  one  for  the  use  of  the  person 
to  be  appointed  to  preside  at  the  meetings  and  for  the  inspec- 
tion of  creditors. 

3.  That  the  sum  of  ten  pounds,  or  such  other  sum  not 
exceeding  twenty  pounds,  as  the  Commissioner  to  whom  the 
petition  is  allotted  shall  direct,  shall  be  deposited  with  the 
Messenger  previous  to  the  appointment  of  any  meeting  of 
creditors  for  the  costs  of  such  meeting  or  meetings,  the  costs 
of  serving  notices  upon  creditors,  and  other  necessary  ex- 
penses ;  the  residue,  if  any,  after  payment  of  such  expenses, 
to  be  accounted  for  to  the  Petitioner. 
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4.  That  the  notices  required  by  the  second  section  of  this 
Act  shall  be  transmitted  through  the  post  by  the  Messenger 
of  the  Court,  who  shall  be  allowed  the  sum  of  four  pence 
and  no  more  for  the  filling  up  of  the  forms,  addressing  die 
same,  the  Messenger's  signature,  and  the  postage  stamp. 

5.  That  the  notices  required  by  the  fourth,  eleventh  and 
twelfth  sections  of  this  Act  shall  be  served  by  the  Messenger 
of  the  Court  (if  within  ten  miles  of  the  General  Post  Offiee 
or  of  the  Court),  or  by  his  agent,  if  at  a  greater  distance. 

6.  No  person,  not  being  a  creditor,  or  the  authorised  agent 
or  attorney  of  a  creditor,  except  the  appointedjpresident  and 
one  clerk,  and  the  Petitioner,  accompanied  by  two  persons, 
shall  be  permitted  to  be  present  at  any  meeting,  or  to  inspect 
the  petition,  schedule  or  other  document,  unless  so  directed 
in  writing  by  the  Commissioner. 

7.  The  forms  set  forth  in  the  annexed  schedule  shaU, 
talis  mutandis,  be  used  under  this  Act. 


Chas.  Fred.  Williams. 
Joshua  Evans. 
John  S.  M.  Fonblanqus. 
R.  G.  C.  Fane. 
Edward  Holrotd. 
Edward  Godlbourn. 
Walker  Skirrow. 
Henry  J.  Stephen. 
John  Balouy. 


E.  Ludlow. 
N.  Ellison. 
Edmund  R.  Daniel. 
M.  J.  West. 
C.  Phillips. 
W.  Tho.  Jemkett. 
Montague  B.  Bbrs. 
RicRD.  Stevenson. 
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